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ADYEETISEMEKT. 

The  following  reports  are  faitbfally  printed  from  the  manu- 
script of  the  learned  and  venerable  author.  He  bad  prepared 
them  for  the  press,  and  had  completed  the  index  and  mar^aal 
notes ;  which  has  enabled  the  publisher,  to  whom  he  bequeathed 
them,  to  give  them  to  the  profession  without  delay.  It  is  pre- 
sumed they  will  be  considered  as  a  valuable  acquisition  ^to  the 
library  of  the  lawyer.  The  industry  and  abilities,  as  well  as  the 
accuracy  and  fidelity  of  the  author  were  well  known  to  the  gen- 
tlemen of  the  bar,  by  whom  he  had  the  happiness  to  be  highly 
esteemed. 

It  is  intended  to  close  these  reports  at  the  period  at  which  the 
valuable  reports  of  Mb.  Binnby  commence ;  they  will,  therefore, 
connect  the  series  of  reports  from  the  first  volume  of  Mb.  Dai> 
LAs's  reports  to  the  present  time. 

Some  few  cases  will  be  found  in  the  first  volume  which  are 
also  contained  in  Mb.  Dallas's  second  and  fourth  volumes ;  but 
it  is  only  in  such  cases  in  which  the  reports  appeared  to  be  more 
full  and  satisfactory,  and  it  was  presumed  the  re-publication  of 
them,  in  those  cases,  would  be  acceptable  to  the  profession  gen- 
erally. 

CHARLES  SMITH. 

Philadelphia,  Nov.  1st,  1817. 
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APEIL  TEEM,  1791. 


Preaent :  IT&BAN,  CHIEF  JUSTICE.— ATTLEE,  SHIPPEN,  AND  TEATES,  Jt7STIGB8 


Lessee  of  Ezeikel  Thomas  et  al.  vs.  Jas.  Cummins. 

Attachment  awarded  for  contemptaous  expressions  of  the  Court,  without 
granting  a  rule  to  show  cause. 

Mr.  Sebqeant  pro  quer.  moved  for  a  rule  to  show  cause 
on  the  defendant  why  an  attachment  should  not  issue  against 
bim,  upon  an  affidavit  that  a  writ  of  estrepement  had  been 
served  on  him  in  ^his  cause,  and  that  he  had  afterwards  declared 
he  would  go  on  committing  waste,  notwithstanding  the  power  of 
the  justices,  sheriff,  &c. 

The  Court  declared  that  they  need  not,  in  such  case,  give  a 
rule  to  show  cause,  but  upon  such  highly  improper  expressions, 
would  grant  the  attachment  in  the  first  instance,  the  defendant 
having  set  at  naught  the  powers  of  the  Court :  And  the  attach- 
ment was  awarded  accordingly  to  the  sheriff  of  Chester  county, 
where  the  ejectment  was  commenced. 


John  MoKisson  vs.  Thomas  Steel  et  oL. 

Full  cause  in  trespass  may  be  given  by  a  Jury,  though  damages  are  found 
under  50(M. 

Motion  to  show  cause  why  the  plaintiff  should  have  fhll  costs,  comes  too 
late  after  judgment  and  execution. 

This  cause  was  removed  by  the  plaintiff  and  tried  at  the  last 
assizes  in  York  county,  and  the  jury,  in  an  action  of  tresspass 
and  false  imprisonment,  had  given  a  verdict  for  372.  10#.  dama- 
ges and  full  costs.  Judgment  nisi  had  been  entered  thereon  at 
the  last  term,  and  execution  had  issued  for  the  damages  and  full 
costs.  Mr.  Sergeant ^ro  def.  moved  for  a  rule  to  shov  cause 
why  the  plaintiff  should  have  his  full  costs,  inasmuch  as  the 
same  was  mere  matter  of  law,  and  the  generality  of  the  judg, 
ment  as  entered  could  not  indicate  the  opinion  of  the  Court 
thereupon ;  but  the  Court  refused  the  motion,  a?  he  came  too 
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late,  and  might,  with  equal  propriety,  desire  an  argument  sev- 
eral years  hence.  The  chief  justice  further  said,  the  jury  had 
found  their  verdict  in  conformity  to  the  particular  direction  of 
himself  and  Mr.  Justice  Bryan  on  the  trial. 


Lessee  of  John  Penn  jr.,  et  cU.  vs,  Miohakl  Messinobr  et  aL 

Supreme  Court  will  not  punish  a  contempt  offered  to  the  process  of  anoth- 
er Court. 

Thbse  ejectments  had  been  removed  by  the  plaintiffs  from  the 
Common  Pleas  of  Northampton  county,  and  writs  of  estrepe- 
ment  had  been  issued  in  pursuance  of  rules  in  that  Court,  and 
served  on  the  parties.  Mr.  Sitgroaves,  for  the  plaintiffs,  moved 
for  a  rule  on  the  defendants,  to  show  cause  why  attachment 
should  not  issue  against  them,  for  a  contempt  in  disobeying  the 
process  of  the  inferior  Court,  the  whole  record  being  removed 
by  certiorari.  But  the  Court  refused  to  grant  the  rule.  They 
said  they  knew  of  no  case  where  one  Court  published  a  contempt 
offered  to  another  Court,  and  would  not  carry  the  system  of  pnu- 
ishing  by  attachments  further  than  they  were  clearly  warranted 
by  practise  and  adjudged  cases. 


Bespublioa  vs.  Wm.  Coates,  Esq, 

A  bond  may  be  declared  on  as  lost  by  time  and  accident  without  a  profert 

This  was  an  action  of  debt  on  bond  brought  against  the  de- 
fendant as  surety  of  William  Dewees,  Esq.,  formerly  sheriff  of 
Philadelphia  county.  It  had  been  tried  on  a  plea  of  non  est  foe- 
turn,  two  years  before,  and  a  juror  had  been  withdrawn  by  con- 
sent, the  original  obligation  being  lost. 

Mr.  Moses  Levy,  pro  quer^^  had  moved  on  the  first  day  of  this 
term,  on  proof  being  made  of  the  obligation  being  lost,  for  a  rule 
on  the  defendant  to  show  cause  why  the  declaration  should  not 
be  amended  by  striking  out  the  profert  therein,  and  averring 
the  loss  of  the  obligation  on  which,  &c.,  and  a  rule  had  been 
granted  accordingly  to  show  cause  on  the  8th  of  April.  Messrs. 
Lewis  and  Sergeant  now  attended  for  the  defendant,  but  declared 
they  would  not  object  to  the  rule  being  made  absolute,  though 
they  considered  it  a  hard  case  on  the  defendant,  as  they  appre- 
hended the  late  authority  in  3  Term  Bep.  151,  had  settled  the 
practise  of  the  Courts  of  law  in  England. 

The  rule  to  show  cause  was  accordingly  made  alsolute,  the 
Court  declaring  that  it  was  absolutely  necessary  such  practise 
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flhoald  be  adopted  here  to  prevent  a  failure  of  justice,  there  be- 
ing no  Court  of  Chancery  to  protect  against  such  accidents. 


Otsteb'b  and  Emigd's  Road. 

Party  who  removes  a  road  from  the  sessions  must  procure  the  record  to  be 
retomed,  or  a  rule  will  be  made  that  the  sessions  shall  proceed  therein. 

A  Ge&tiosasi  had  issued  to  the  sessions  of  York  county  re 
tamable  to  the  last  January  term,  to  remove  all  proceedings  be- 
fore them  respecting  the  vacating  of  a  road  in  Manchester  town- 
ship. Mr.  Bradford  moved,  at  the  last  term,  that  the  party  who 
brought  the  certiorari  should  return  the  report  by  this  term,  or 
the  sessions  should  proceed  notwithstanding  the  certiorari,  A 
rule  was  accordingly  granted.  And  now,  on  his  motion,  the 
rale  was  made  absolute,  the  record  not  being  returned,  though 
it  did  not  appear  that  the  party  who  took  the  certiorari  was 
served  with  the  rule. 

The  same  rules  also  took  place  on  a  certiorari  to  York  ses- 
sions to  remove  all  proceedings  respecting  a  road  leading  from 
Peach  Bottom  Road  to  the  Landing  Place  on  Susquehanna. 


John  Morgan's  Executors  V8,  Ct^ement  Biddlb. 

Gbobob  Eddt  et  al.  V8,  t)ie  same. 

Peteb  Whiteside  et  al.  v^.  the  same. 

Thomas  Betaoh  vs.  the  same. 

Bill  of  sale,  or  mortgage,  may  be  made  of  vessels  at  sea,  provided  they  are 
reduced  into  poesession  by  the  vendee  or  mortgagee,  as  soon  as  they  conven- 
iently can,  and  the  muniments  respecting  them  are  delivered  up  to  the  vendee 
or  mortgagee. 

These  four  causes  were  tried  together  by  the  same  jury,  by 
consent.  They  were  severally  brought  to  recover  2057Z.  4^.  Zd. 
in  the  defendant's  hands  as  marshal  of  the  admiralty,  arising 
from  the  sales  of  the  ship  "  Emperor  of  Germany,"  and  brig 
'*  Catharine,"  libelled  in  that  Court  for  seamen's  wages. 

The  chief  question  that  arose  was,  whether  Morgan's  execu- 
tors had  a  lien  on  the  ship  and  three-fourths  of  the  brig,  in  con- 
sequence of  an  instrument  of  writing,  in  the  nature  of  a  bottom- 
ree bond,  or  mortgage,  made  by  James  Oellere,  the  owner,  to 
Dr.  John  Morgan.  The  facts  were  these :  On  the  24rth  August, 
1784,  Oellers  mortgaged  the  ship,  then  in  Virginia,  to  Mor^n, 
to  secure  him  against  certain  bills  of  exchange  drawn  by  him  to 
tile  amount  of  1800Z.  sterling,  to  be  paid  within  fifteen  days  after 
the  return  of  the  ship  and  notice  of  the  bills  being  protested. 
Xorgan  owned  one-fourth  of  the  brig,  and  she  then  being  in  the 
port  of  Philadelphia,  was  mortgaged .  by  Oellers  to  him  on  the 
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Slst  August,  1784,  to  secure  hiin  against  2090Z.  sterling  for 
other  bills,  on  the  same  terms.  Both  vessels  were  bound  to 
Ostend,  in  Flanders,  and  the  bills  were  drawn  to  enable  Oellers 
to  lay  in  cargoes  of  tobacco  for  the  voyages,  &c.  The  brig 
reached  Ostend  safely.  The  ship  put  into  the  port  of  Philadel- 
phia in' distress  on  19th  September,  1784,  and  sailed  again  for 
Ostend  on  the  19th  October.  Oellers  insured  both  vessels,  and 
put  the  policies  of  insurance  into  Morgan's  hands,  which  were 
assigned  to  him  by  the  aforesaid  instruments  of  writing.  Oellers 
built  both  vessels,  but  had  not  received  a  grand  bill  of  sale  from 
the  carpenters.  At  the  time  of  the  mortgage  of  the  brig,  he  put 
a  bill  of  sale  of  a  Captain  Glover  to  him,  for  one-half  of  her,  into 
Morgan's  hands  also.  The  brig  arrived  from  Ostend  from  Phila- 
delphia, on  the  13th  April,  1785,  and  on  the  28th  May  following 
was  attached  by  process  out  of  the  admiralty  for  seamen's  wages. 
On  Sunday,  the  29th  May,  the  ship  also  arrived  and  brought  in- 
telligence of  part  of  the  bills  being  protested.  On  the  Ist  June 
she  hauled  into  the  wharf,  and  the  same  day  she,  together  .with 
the  brig,  was  taken  in  execution  at  the  suit  of  Thomas  Betagh, 
on  a  judgment  entered  up  against  Oellers  for  8000Z. 

After  a  very  full  argument,  the  Court  unanimously  gave  it  in 
charge  to  the  jury,  that  the  instruments  of  mortgage  created  a 
lien  on  the  ship  and  three-fourths  of  the  brig  in  favor  of  Morgan, 
provided  the  same  were  made  honafide.    It  is  settled  in  the 
books,  that  a  bill  of  sale  may  be  made  of  a  ship  either  at  sea  or 
in  port,  and  the  same  will  be  valid  in  law,  provided  the  vendee 
reduces  her  into  possession  as  soon  as  he  conveniently  can.    It 
is  no  where  laid  down,  that  on  a  sale  of  a  vessel  at  sea,  she  must . 
be   reduced   into  possession  immediately  on  her  coming  into 
port ;  though  two  of  the  cases  cited  state  that  it  must  be  done 
before  she  proceeds  on  another  voyage.     Courts  of  justice  take 
notice  of  this  particular  species  of  property,  and  it  has  been 
found  convenient  to  the  interests  of  trade  and  commerce  that 
particular  rules  should  be  laid  down  for  the  governing  of  the 
transfers  of  ships.    In  the  present  instance  there  was  no  grand 
bill  of  sale,  but  at  the  time  of  the  mortgage  all  the  muniments 
were  delivered  to  Morgan  ;  Glover's  bill  of  sale,  the  bills  of  lad- 
ing, and  policies  of  insurance.     Morgan  could  not  have  taken 
possession  earlier.    After  the  voyages  were  determined  on,  the 
bills  of  lading  signed,  and  the  policies  of  insurance  completed, 
had  he  taken  possession,  he  would  have  broke  up  the  voyage,  dis- 
charged the  underwriters,  injured  every  person  concerned,  and 
defeated  the  very  object  for  which  the  bills  were  drawn.    He 
could  not  have  discharged  the  captain.      Besides,  under  the 
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express  terms  of  the  stipulation,  he  was  not  to  receive  possession 
nntil  fifteen  days  after  the  return  of  the  ship  and  brig,  and  no- 
tice of  the  bills  being  protested. 

The  jnry,  without  leaving  the  bar,  found  a  verdict  for  Mor- 
gan's executors  for  the  full  sum  in  the  marshal's  hands,  and  for 
the  defendant  in  the  other  three  suits. 

The  following  cases  were  cited  by  Messrs.  Rawle  and  Inger- 
sol,  of  connsel  with  Morgan's  executors : 

Cooke's  Bankrupt  Law,  228,  231.  1  Burr.  474.  8  Co.  83. 
Moor.  638.  2  Term  Rep.  462, 465,  376.  1  Atky.  164.  2  Vez. 
272.  Cowp.  432,  434.  2  Blackst.  Com.  384,  398.  3  Term 
Rep.  618,  621,  117.  1  Equ.  Cas.  Abr.  358.  2  Equ.  Cas.  Abr. 
482,  684.     1  Ld.  Kaimes,  122. 

By  Messrs.  Lewis  and  Sergeant,  of  counsel  with  Thomas  Be- 
tagh :  2  Bac.  Abr.  602,  604.  Prec.  in  Cha.  285.  Cooke's  Bkt. 
Law,  65,  67,  228,  230,  231.  Bull.  Nisi  Prins.  262.  2  Term 
Rep.  587,  694,  695.  1  Atky.  165, 173,  177,  178,  168.  1  Burr. 
468,  474,  396.  Lex  Mercatoria,  118,  41.  6  Co.  72^.  2  Blackst. 
Com.  458.  2  Bulst.  218.  1  Equ.  Cas.  Abr.  394,  321.  1  Wms. 
394.    3  Wms.  280.     2  Burr.  940,  941,  942.     Wesket,  59. 

By  Messrs.  Wilcocks  and  Bradford,  of  counsel  with  Peter 
Whitesides  and  Robert  Morris:  1  Vez,  348,  359.  1  Atky. 
619.  2  Burr.  941.  2  Term  Rep.  464.  1  Burr.  483.  2  Bac. 
607.  Cowp.  712.  13  Vin.  527.  1  Burr.  475.  Cowp.  600.  1 
Atky.  8,  162.  10  Mod.  35.  Cro.  Fac.  92.  Sheph.  Touchst.  84. 
Plowd.  160.     Bulst.  252.     2  Brownl.  388. 


James  Rumsrt  vs.  Benjamin  Wtnkoop. 

Beyen  suits,  on  protested  biUs  of  exchange,  consolidated. 

Mr.  Hallowell,  jprt?.  def.^  moved  to  consolidate  seven  several 
suits  brought  on  protested  bills  of  exchange,  drawn  by  the  de- 
fendant, payable  to  diflTerent  persons,  which  had  been  taken  up 
for  the  honor  of  one  of  the  indorsers;  and  cited  Dallas  147, 
Comb.  244.  The  motion  was  not  opposed  by  Mr.  M'Kean.  pro 
jwcr.,  but  he  submitted  the  point  wholly  to  the  Court,  and  cited 
2  Btra.  1149,  1178. 

The  Court,  on  considering  the  length  of  the  declarations,  or- 
dered that  the  seven  actions  should  be  consolidated  into  three 
8Qit6,  and  the  plaintiff's  attorney  to  proceed  accordingly. 
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Rbsfublioa  v8,  /Jambs  Roberts. 

Adultery,  under  the  act  of  assembly  of  1705,  can  only  be  committed  by 
married  persons.  Under  an  indictment  for  adultery,  defendant  may  be  con- 
victed of  fornication. 

The  defendant  was  tried  at  the  last  Nisi  Prius  Court  for 
Bucks  county,  and  a  special  verdict  found  by  consent.  It  stated 
that  he  was  an  unmarried  ^nan,  and  that  he  had  been  guilty  of 
criminal  conversation  with  Isabella  M'Glister,  her  husband 
being  then  and  now  in  full  life.  And  whether  the  same  were 
punishable  as  adultery  in  him,  was  the  question.  He  had  also 
been  charged  with  bastardy,  but  as  the  attorney  general  had 
admitted  at  the  trial,  that  her  husband  had  not  been  far  distant 
from  her,  and  that  she  was  not  a  competent  witness  to  prove  the 
want  of  access,  he  was  acquitted  of  that  charge  by  consent. 

Mr.  Bradford,  attorney  general,  contended  that  the  facts  found 
involved  him  in  the  offense  of  adultery  /  that  the  act  of  assem- 
bly in.  1705  did  not  describe  what  adultery  was,  and  therefore 
the  only  point  was,  What  was  the  received  idea  of  the  legisla- 
ture when  they  passed  the  law  ?  That  the  rule  of  construction 
as  settled  in  1  Blackst.  Com.  59,  was  to  find  out  the  meaning 
either  in  the  common  and  popular  sense,  or  considered  as  a 
technical  term  according  to  the  received  sense  of  the  learned  in 
that  science.  To  establish  the  common  and  popular  sense  of  the 
word,  he  cited  Johnston's  Diet.  Voc.  Adultery — 2  chap.  Le- 
viticus, verse  10 ;  19  chap.  Matthew,  9 ;  6  chap.  Proverbs 
29th  and  32d  verses  ;  where  the  word  is  used  as  a  general  viola- 
tion of  the  marriage  bed,  according  to  its  derivation,  "acZ  vJUe- 
riu8  tJiorum "  ascendere.  To  fix  its  technical  sense,  he  cited  8 
Inst.  486,  435.  Cowel's  Law  Diet.  Voc.  Adultery.  4  Blackst. 
64,  65,  191.  4  Burr.  2057.  Pandects  of  the  Civil  Law,  82. 
Wood's  Inst,  of  Civil  Law,  300,  261.  2  Ld.  Raym.  802.  Laws 
of  Connecticut,  p.  8,  and  Espinasse,  430,  that  actions  of  criminal 
conversation  are  styled,  in  the  modern  books,  actions  of  adultery. 

Mr.  Sergeant,  for  the  defendant,  contended  that  the  crime  was 
different  in  the  civil  and  canon  laws,  and  cited  Encyclopsedia 
Voc.  Adultery,  and  that  the  act  of  assembly  particularly  de 
scribing  that  an  unmarried  woman  having  a  child  born  of  her 
body  shall  be  deemed  guilty  of  fornication,  could  not  intend 
that  the  offense  of  an  unmarried  man  should  be  greater  than 
that  of  an  unmarried  woman.  And  that  the  true  mode  of  fixing 
the  meaning  of  the  term  was  by  the  uniform  general  practise 
of  courts  of  justice^  who  had  proceeded  only  against  married 
persons  as  having  been  guilty  of  adultery. 
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To  this  the  attorney  general  replied,  that  no  argument  can  be 
d  awn  from  the  practise,  rs  it  had  received  no  judicial  decision, 
and  that  public  prosecutors  might  proceed  against  the  party  of- 
fending for  the  lesser  offense,  for  a  variety  of  reasons,  as  he 
himself  had  actually  done  this  term ;  and  further  cited  Pailey's 
Moral  Philosophy,  201. 

Per  Ouriam.  The  single  question  is,  whether  an  unmarried 
man  may  be  guilty  of  adultery,  under  the  act  of  assembly.  Orig. 
inally,  the  offense  was  of  temporal  jurisdiction,  but  after  the  stat- 
ute of  circumspecte  agatia  it  was  remitted  to  the  bishop  of  Nor- 
wich, and  through  him  to  the  spiritual  Courts. 

Had  the  case  been  res  Integra^  the  decision  of  the  Court  might 
be  different  from  what  it  now  is.  It  is  true  that  practise  Bvb  air 
lentio  will  not  make  the  law,  but  it  is  strong  evidence  of  what 
the  law  is.  It  having  been  the  constant  practise  to  proceed 
against  unmarried  persons  for  fornication,  though  they  may  have 
been  guilty  of  criminal  conversation  with  married  persons,  we 
will  not  exaggerate  the  offense,  nor  carry  it  further  than  our 
predecessors  have  done ;  and  therefore  tlie  Court  pronounce  him 
guilty  of  fornication,  and  fine  him  lOl.  and  the  costs,  and  com- 
mit him  to  the  sheriff  of  Philadelphia  county,  who  always  exe- 
cutes the  process  of  the  Court  in  bank. 

Shippen  «/.  The  practise  above  mentioned  is  truly  stated 
from  my  personal  knowledge  for  lorty-eight  years  past. 

Another  point  occurred  in  the  special  verdict,  which  was  not, 
however,  contended  by  the  defendant's  counsel.  It  was  wliether 
on  an  indictment  for  adultery,  defendant  might  be  convicted  of 
fornication.  It  was  said  by  Mr.  Bradford  that  the  larger  offense 
included  the  smaller,  and  that  it  might  justly  be  resembled  to  an 
indictment  for  murder,  where  one  might  be  convicted  of  man- 
slaughter; or  to  robbery,  where  one  might  be  convicted  of 
felony,  or  to  a  felonious  trespass,  where  one  might  be  convicted 
of  the  trespass, — though  the  jury  might  acquit  the  party  of  the 
murder,  robbery,  or  felonious  trespass.  And  of  that  opinion 
was  the  whole  Court. 
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Joseph  Lbe  vs.  John  Biddis. 

Under  the  depreciatioD  act,  the  original  soorce  of  the  demand  must  be  re- 
curred to.  On  a  report  under  that  agt,  evidence  will  not  be  received  of  the 
value  of  the  property  sold,  by  the  court. 

The  auditors  have  full  power  to  make  allowance  for  vexatious  conduct  in 
the  defendant. 

This  cause  had  come  to  trial  in  September  term,  1786,  when 
the  plaintiff  became  nonsuit,  part  of  his  evidence  having  been 
over-ruled  by  the  Court. 

The  suit  was  brought  on  a  bond  dated  in  September,  1779,  con- 
stituted for  the  payment  of  |200Z.  good  and  lawful  money  of 
Pennsylvania,  on  the  1st  August,  1782.  The  bond  had  been 
given  in  part  of  the  consideration  of  a  tract  of  land  which  had 
been  contracted  for  in  September,  1778,  and  1000^.  thereof  was 
paid  in  continental  money  in  the  month  of  October,  following. 
Referees  hud  been  nominated  under  the  depreciation  act,  who 
had  now  reported  for  the  plaintiff  302^.  and  costs. 

A  motion  had  been  made  for  a  rule  to  show  cause  why  the 
report  should  not  be  set  aside,  and,  upon  the  argument,  it  was 
contended  that  the  referees  had  varied  the  original  contract  be- 
tween the  parties,  and  had  not  confined  themselves  to  the  scale 
appropriated  by  the  legislature  for  settling  such  contracts  during 
the  period  of  the  late  war. 

On  the  part  of  the  plaintiff,  a  witness  was  offered  to  show 
what  was  the  original  agreement  and  intention  of  the  parties 
from  what  passed  at,  immediately  before,  and  after,  the  execu- 
tion of  the  article  of  agreement  and  bond,  and  that  the  property 
sold  was  of  much  greater  value  than  1200^.  reduced  by  the  scale 
of  September,  1778. 

This  was  objected  to  by  the  defendant's  counsel,  who  further 
insisted  that  the  referees  had  exceeded  the  original  contract  of 
the  parties  by  an  allowance  of  six  per  cent  for  the  rate  of  inter- 
est, whereas  the  condition  of  the  bond  limited  the  interest  to 
three  per  cent ;  and  the  case  of  Cooper  vs.  Coates,  in  the  Com- 
mon Pleas  of  Philadelphia,  was  cited  as  ruled  by  Mr.  Justice 
Shippen  —  that,  on  an  obligation  conditioned  to  pay  four  per 
cent  interest,  the  interest  shall  be  estimated  at  the  same  rate 
after  the  day  of  payment.  They  also  cited  the  cases  of  McEl- 
waine  vs.  Mease ;  Wharton  vs.  Morris  et  al.  Dall.  125,  and  Boi- 
lings worth  vs.  Ogle.  Dall.  256. 

Per  Curiam.  This  is  a  case  which  evidently  does  not  fall  within 
the  scale  of  depreciation.  The  original  source  of  the  demand 
must  be  recurred  to ;  for  injustice  necessarily  would  be  done  by 
reducing  the  money  by  the  rate  of  depreciation  in  September, 
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1779,  when  the  bond  was  executed.  The  contract  was  made  the 
year  preceding. 

We  cannot,  consistently  with  law,  receive  evidence  of  the 
valae  of  the  property  sold,  because  that  would  tend  substantially 
to  vary  the  agreement  of  the  parties,  by  making  a  new  contract 
for  them  which  they  had  not  in  contemplation  at  the  time,  and 
would  be  attended  with  the  most  dangerous  consequences.  But 
any  circumstances  which  can  be  shown  to  us,  indicating  the  real 
intention  of  the  parties,  and  the  nature  of  their  agreeement,  we 
are  bound  to  receive. 

One  Peter  Thompson,  who  drew  the  bond,  and  the  referees, 
were  then  examined  as  witnesses.  The  Court  confinned  the  re- 
port, declaring  that  the  contract  was  clearly  out  of  the  scale. 
-  They  observed  that  it  had  been  suggested  that  more  than  three 
per  cent  interest  had  been  allowed  by  the  referees.  *  But  this 
did  not  appear.  Nor  could  the  Court  know  on  what  ground  the 
allowance  was  made.  It  might  have  been  on  the  ground  of 
vexatious  conduct  on  the  part  of  the  defendant,  and  the  referees 
had  fall  power  to  make  the  allowance,  when  settling  the  matters 
in  dispute,  upon  the  principles  of  equity  and  good  conscience. 

Mr.  JjewiSy  pro  quer  ;  Mr.  Sergeant,  ^w  def. 


Executors  of  John  Mobsis  t^.  Executors  of  J  as.  M^Conaughst. 

Bond  accompanying  a  mortgage,  and  suit  brought  on  it,  Court  will  not  pre- 
YCDt  the  plaintiffs  from  levying  on  what  lands  they  please ;  but  when  the 
money  is  brought  into  Court,  they  will  decide  how  it  shall  be  disposed  of,  and 
who  shall  make  contribution. 

This  case  came  before  the  Court  on  a  statement  of  facts  for 
their  direction,  on  the  application  of  the  defendants.  The  facts 
Btated  were :  That  James  M'Conaughey  had,  in  his  life-time, 
executed  a  bond  to  John  Morris  on  the  17th  January,  1777, 
conditioned  for  the  payment  of  400Z.  and  interest,  and  also  a 
mortgage  of  certain  lands  in  Chester  county ;  that  the  said  bond 
and  mortgage  had  been  assigned  on  the  5th  May,  1785,  to 
fiichard  Hill  Morris,  by  one  of  the  executors  of  the  said  John, 
in  payment  of  a  legacy  devised  to  him  by  said  John,  and  by 
him  assigned  to  Joseph  Darlington,  and  Mary,  his  wife ;  that 
the  said  James  had  died,  having  made  his  last  will  and  testa- 
ment, dated  8th  December,  1779,  and  therein  had  devised  his 
real  estate,  consisting  of  eight  tracts  of  land  in  Chester  county, 
to  his  mother,  Janet  M*Conaughey ;  that  the  said  Janet  died  in 
1780,  and  by  her  will  had  devised  the  mortgaged  premises  to 
the  said  Mary  Darlington  for  life,  with  power  to  dispose  of  the 
same  at  her  decease ;    and  that  the  executors  of  the  said  Janet, 
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in  parsuance  of  the  powers  given  to  them  by  her  will,  bad  sold 
two  of  the  said  tracts  for  payment  of  his  debts. 

The  defendants,  in  behalf  of  themselves  and  the  other  devi- 
sees of  the  said  Janet  M'Oonaughey,  moved  the  Court  for  their 
direction,  that  the  sheriff  of  Chester  county  should  levy  on  the 
mortgaged  premises  alone,  the  same  being  bound  peculiarly  for 
the  payment  of  this  debt. 

It  was  contended  that  in  this  suit,  the  plaintiffs  were  not  to 
be  considered  as  creditors  of  the  deceased  James,  inasmuch  as 
they  were  fully  paid  and  satisfied ;  that  the  mortgaged  premises 
were  about  to  be  sold,  and  the  said  Joseph  Darlington  bad  paid 
the  400Z.  legacy  devised  to  him  (to  secure  the  payment  whereof 
this  bond  had  been  assigned  to  him),  and  procured  the  assign- 
ments to  himself,  and  Mary,  his  wife,  and  the  suit  was  now  kept 
up  for  their  beuefit.    Courts  of  law  in  this  state  exercise,   in 
many  instances,  full  chancery  powers,  tliough  they  differ  in  the 
mode  of  relief.    They  would  effect  in  substance,  what  a  Conrt  of 
Equity   would    do,  under  all   the  circumstances  of  the    case. 
James  M^Conaughey  had,  in  his  life-time,  mortgaged  the  land, 
which  passed  to  the  different  devisees,  svb  oncrp.  Brown's  Cha. 
Rep.  58  454.     Husband  and  wife  cannot  be  joint  tenants  of  a 
chattel  interest  in  possession,  yet  they  may  be  of  a  chose  in 
action  as  of  the  bond  and  mortgage  in  question.    If  a  statute 
be  acknowledged,  or  obligation  be  made  to  baron  and  feme,  it 
will  survive  on  the  death  of  the  baron  to  the  ferae.  3  Bac.  Abr. 
191.  2  Vern.  683.  1  Rol.  Abr.  342.     On  the  settlement  of  the 
administration  account  of  the  executors  of  James  M'Conaughey 
before  th**  register  of  Chester  county,  on  the  6th  July,  1789, 
there  appeared  a  balance  of  1280^.  28.  bd.  dne  to  the  said  execu- 
tors ;    and  that  Mrs.  Darlington,  being  a  devisee  under  the  will 
of  Janet,  could  not  be  considered  as  a  creditor  under  the  will  of 
James,  her  son.     Neither  of  the  wills  had  directed  out  of  what 
funds  the  debts  should  be  paid  ;  and  in  the  case  of  a  mortgage 
given  by  one  ancestor,  the  personal  estate  of  the  heir  is  not 
liable,  nor  the  natural  fund  for  paying  it,  unless  the  same  is 
specially  provided  for. 

The  plaintiff's  counsel,  in  their  answer,  divided  the  question 
before  the  Court  into  two  points  :     1st.  Whether  the  creditors 
had  not  a  right  to  levy  on  the  whole  of  the  lands  for  the  pay 
ment  of  their  debt ;  2d.  What  fund  is  liable  for  this  debt* 

As  to  the  first  point  it  was  said,  that  the  plaintiffs  had  here  a 
legal  advantage,  which  no  Conrt  of  IsiW  or  equity  would  take 
from  them.    Wh^re  two  have  equal  equity,  and  one  haa  an  9^ 
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vantage  at  law,  no  Court  will  ever  interpose  against  him.  Salk. 
450.  ^  The  money  which  went  ip  discharge  of  Richard  Hill  Mor- 
ris's legacy  was  Joseph  Darlington's,  not  his  wife's.    Tlie  mort- 
gaged premises  were  devised  to  her  for  life,  with  power  of  dis- 
posal by  will  after  her  death.    Bond  given  to  baron  and  feme, 
baron  may  sne  alone  without  his  wife.  4  Vin.  Abr.  Y5.  2  Mod. 
817.  3  Lev.  408.    In  chancery,  where  one  fund  pays  moneys 
charged  on  another,  relief  will  be  granted.     i?he  plaintiffs,  as 
creditors  of  James  M'Conaughey,  have  nothing  to  do  with  the 
disputes  between  the  devisees  of  Janet,  his  mother.    Will  the 
Court,  in  this  instance,  confine  the  remedy  of  the  creditors,  or 
narrow  their  security  f    The  mortgage  is  but  a  collateral  securi- 
ty ;  by  taking  it,  the  creditor  does  not  relinquish  his  obligation. 
Both  may  be  sued  at  the  same  time,  though  it  is  agreed  there 
can  be  but  one  satisfaction.    Equity  will  marshal  assets  between 
creditors  only.     The  situation  of  the  plaintiffs  might  be  different 
possibly,  if  Joseph  Darlington  came  to  seek  relief  from  the 
Court,  upon  his  witVs  lands  being  levied  on.     Gases  of  this  kind 
here  differ  from  those  in  England.     There  the  lands  of  a  de- 
ceased person  are  not  liable  for  the  payment  of  debts,  unless  by 
special  provision.     In  Pennsylvania,  every  debt  due  from  him 
is  a  lien  on  his  real  estate.     In  England,  lands  are  only  charge- 
able in  the  hands  of  the  heir ;    when  he  sells  them,  they  are 
discharged  from  the  debt,  though  he  may  be  insolvent.    Janet 
took  all  her  son  James's  lands  under  his  will,  but  subjected  to 
the  payment  of  his  debts. 

Under  the  second  point  it  was  urged,  that  where  one  seized  of 
three  acres,  acknowledges  a  recognizance  and  enfeoffs  one  acre 
to  A.,  and  one  acre  to  B.,  and  the  other  acre  descends  to  his 
heir,  who  pays  the  recognizance,  he  shall  not  have  contribution. 
3  Co.  12  and  13.  Where  there  are  bond  and  simple  contract 
creditors,  and  the  first  sweep  away  all  the  personal  estate,  equity 
will  not  interfere  so  as  to  narrow  their  security  ;  but  when  satis- 
fied, they  shall  assign  their  judgments  to  the  other  creditors. 
6ilb.  Cas.  in  Chanc.  306.  Mortgage  may  have  satisfaction  out 
of  any  fund,  but  this  will  not  vary  the  right  of  the  heir.  3  Atk. 
4H6.  At  law  a  creditor  may  go  on  any  fund.  2  Equ.  Cas.  Abr. 
493,  pi.  4.  Lands  bound  to  pay  debts,  heir  shall  be  obliged  to 
pay  them.  2  Equ.  Cas.  Abr.  606,  604,  pi.  85.  Creditor  at  law 
may  sue  the  heir,  notwithstanding  the  personal  estate  is  assets, 
and  equity  will  not  interfere  with  him.  2  Atk.  426.  Where 
lands  are  generally  charged  with  the  payment  of  debts  and  leg- 
acies, there  is  no  marshaling  of  assets,  and  simple  contract  debts 
eome  in  equally  with  specialties.  2  Equ.  Cas.  Abr.  825,  375 ; 
2  Wms.  886.  4  Vin.  467,  pi.  2. 
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The  executors  of  Janet  M^Conanghey  are  residuary  devisees 
under  her  will,  and  as  the  lands  devised  to  Mrs.  Darlington  were 
not  subjected  thereby  to  the  mortgage,  it  is  presumable  that  the 
residuary  legatees  were  intended  to  bear  that  burthen.    The  tes- 
tatrix certainly  intended  something  beneficial  to  her,  as  a  near 
relation.    Her  intention  must  be  collected  from  a  variety  of  cir- 
cumstances.   In  England,  the  equity  of  redemption  is  consid- 
ered in  chancery  as  assets  for  payment  of  debts.  2  Atky.  436. 
If  this  rule  was  to  be  extended  to  the  present  instance,  Mrs. 
Darlington  would  get  nothing.    There  is  a  difference  between 
devisees  to  executors  and  strangers,  where  real  estate  is  devised 
subject  to  the  payment  of  debts,  and  where  property  is  devised 
to  executors,  there  such  executors  shall  pay  the  debt.  4  Vin.  457, 
pi.  11,  469.  2  Vin.  143.     Could  not  the  plaintiffs  have  levied 
on  the  personal  estate  for  their  debt,  and  what  relief  would  the 
executors  have  had  in  such  a  case  ?     Other  cases   were  also 
cited.    2  Equ.  Cas.  Abr.  370,  pi.  10.    4  Vin.   456.     Wms.  730. 

Per  Curiam.  We  see  no  reason  for  the  Courts  interfering  in 
this  business  in  its  present  stage,  or  preventing  the  plaintiffs 
from  levying  as  they  please ;  but  when  the  money  is  brought 
into  Court,  we  can  decide  how  it  shall  be  disposed  of,  if  there  is 
a  dispute.  We  can  then  judge  who  shall  make  contributiou, 
and  to  what  amount,  according  to  the  value  of  their  several  de- 
vises. 

Messrs.  Bradford  and  Sergeant,  J7r{>  quer, 

Messrs.  Lewis  and  Wilcocks,^(?  efo^.    [Seep.  189.] 


Albxandbb  MrroHELL's  lessee  V8.  Peteb  Db  Roche. 

Agreement  to  seU  lands;  vendee  pays  part  of  the  money  and  is  put  iBto 
possession ;  vendor  may  maintain  ejectment  if  the  full  consideration  money  is 
not  paid. 

This  ejectment  was  tried  at  the  last  assizes  for  Bucks  countv, 
when  a  verdict  was  given  for  the  plaintiff  by  consent  of  counsel, 
subject  to  the  Court's  opinion  in  bank,  on  the  following  state- 
ment of  facts  proved  and  admitted. 

The  plaintiff's  lessor  being  seized  of  the  lands  in  question, 
agreed  by  a  memorandum  in  writing,  dated  September  9, 1785, 
to  sell  to  Claudius  Paul  Kaguet  (since  become  bankrupt)  and 
Peter  De*Roche,  the  premises  for  826Z.  specie,  to  be  paid  as  fol- 
lows ;  viz :  200Z.  in  hand,  and  the  remainder  in  six  yearly  pay- 
ments of  125i.  each,  without  interest.  On  the  13th  September, 
1786,  Mitchell  subscribed  a  receipt  at  the  foot  of  the  agreement 
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for  2002.  in  fall  of  the  first  payment,  and  put  the  defendant  into 
poseeesion,  which  he  has  since  held,  bnt  has  made  no  farther 
payments.  The  defendant  is,  and  has  been,  for  some  time  past, 
OQt  of  the  state,  bat  his  wife  and  family  live  on  the  lands,  and 
he  is  expected  to  retnm.  Two  jadgments  have  been  obtained 
against  defendant  while  in  possession,  amonnting  to  abont  28L 
with  costs,  which  are  still  unsatisfied.  The  yearly  value  of  the 
land  since  the  time  of  the  agreement,  has  been  from  20Z.  to  252., 
and  at  theperiod  of  the  contract  the  land  was  not  worth  more  than 
5002.  Since  the  defendant  came  into  possession  some  waste  has 
been  suffered  and  committed  on  the  place,  but  he  has  made  val- 
uable repairs  to  the  amount  of  2002. 

The  question  was,  whether  under  these  circam8tanc^s  the  ac- 
tion could  be  maintained. 

For  the  plaintiff  it  was  insisted  that  priority  of  possession 
was  sufficient  for  the  plaintiff,  if  no  title  was  found  for  the 
defendant,  and  he  claimed  under  plaintiff.  2  Saund.  112.  Law 
of  Nisi  Frius,  108. 

It  has  been  more  than  once  determined  here  (and  particularly 
in  a  late  case  in  Korthumberland  county,  between  the  lessee  of 
Smith  and  Slough  vs.  Buchanan)  that  ejectment  will  lie  under  a 
mortgage  on  non-payment  of  the  money.  The  present  case 
may  be  justly  compared  thereto.  It  is  perfectly  analagous.  The 
vendor  is  at  least  equal  to  a  mortgage  in  equity.  When  one 
party  has  trified  with  his  part  of  the  agreement,  equity  will  not 
decree  a  specific  performance  in  his  favor,  especially  if  circum- 
Btances  have  altered.  6  Vin.  538,  pi.  18.  The  word  "iV^'' 
makes  a  condition  precedent.  Law. of  Evidence,  199,  201.  8 
Mod.  42.  The  defendant's  title  was  to  vest  on  payment  of  the 
money  stipulated,  but  not  before. 

Per  Ouriam.  This  is  a  very  clear  case.  Without  payment 
of'the  full  consideration  money,  the  defendant  is  not  entitled  to 
the  premises  on  any  principle  of  law  or  equity.  Such  is  the  ev- 
ident intention  of  the  contract.  Let  the  defendant  tender  his 
money,  and  he  can  then  recover  back  the  land. 

Judgment  pro  gruer. 
Mr.  Sergeant, '^(?  qioer.  /  Mr.  Du  Ponceau,^^?  def. 
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John  Rose's  and  John  Yauohan's  lessees  ^.  Easoit  et  al. 

Kew  trial  granted  in  ejectment,  where  verdict  was  given  for  defendant 
against  law  and  the  directions  of  the  Oonrt 

Motion  for  a  new  trial.  This  cause  had  been  tried  at  the  last 
November  assizes  in  Northumberland  county,  and  a  verdict  had 
passed  for  the  defendants. 

The  chief  justice  now  reported  the  evidence  as  it  appeared  on 
the  trial,  strongly  in  favor  of  the  plaintiff,  both  at  law  and  in 
equity. 

On  the  part  of  the  defendants  it  was  contended,  that  though 
the  legal  title  was  vested  in  the  plaintiff,  yet  the  patent  was  is- 
sued by  the  governor  of  the  late  province,  under  a  mistake  and 
misapprehension  ;  that  the  defendants  claimed  under  a  warrant 
issued  in  favor  of  the  officers  of  the  Pennsylvania  battalion,  of 
which  Ensign  Morrow  was  one,  and  that  the  vote  of  exclaBion 
had  against  him  by  his  brother  officers  was  made  on  an  im- 
proper and  illegal  foundation ;  that  Morrow  had  paid  his  first 
quota  of  money  of  16«.,  and  that  he  was  excluded  from  any  ben- 
efit under  the  warrant,  before  any  more   money  became  due 
from  him,  in  his  absence,  unheard  and  without  notice.    Where 
the  weight  of  evidence  is  against  the  verdict,  if  there  is  a  eon- 
.  trariety  of  testimony,  the  Court  will  not  grant  a  new  trial.  3 
Wils.  45.    It  was  also  said,  that  though  the  general  principles 
on  which  new  trials  are  granted,  would  extend  as  well  to  cases 
where  the  verdict  has  been  for  the  defendant  as  the  plaintifi, 
yet  no  case  can  be  shown  in  the  books  where  the  verdict  has 
been  for  the  defendant,  that  a  new  trial  has  been  granted,  and 
that  the  Court  will  not  readily  establish  the  precedent. 

Quaere,    and   vide  Barnes,  440.     fiaker  on  the  demise  of 
Brown  vs,  Petcher.    Contra. 

Per  Curiam.  There  can  be  no  reason  for  ordering  a  new 
trial  in  ejectment  in  favor  of  the  defendant,  which  does  not  hold 
in  favor  of  the  plaintiff;  and  in  fact  this  Court  has  already  or* 
dered  two  new  trials,  where  the  verdict  has  been  for  the  defend- 
ant against  evidence  and  the  Court's  direction,  one  in  the  case 
of  Bobinson's  lessee  vs.  Cherry,  for  lands  in  Bedford  county; 
the  other.* 

*The  name  of  this  OMe  cannot  now  be  ascertained.— iii. 
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It  was  shown  on  the  trial  that  the  plaintifiB  had  the  clear  le- 
gal title.  The  governor  would  not  go  on  with  the  original 
grant  upon  Morrow  being  charged  with  tbe  murder  of  certain 
tnendlj  Indians  on  Middle  creek,  until  he  had  acquitted  himself 
of  tbe  charge.  In  consequence  hereof,  his  name  was  struck  out 
at  a  general  meeting  of  his  brotlier  officers.  Taking  it  in  the 
strongest  point  of  view,  he  had  paid  no  more  than  16«.  If  an 
injary  was  done  him  by  the  governor,  his  remedy  was  confined 
to  him  alone.  Morrow  never  tendered  his  money,  filed  a  caveat 
in  the  office,  or  took  any  decisive  step  in  the  business,  until  the 
whole  matter  was  concluded.  Jacob  Kern  obtained  the  patent ; 
be  sold  to  John  Witmer,  and  he  to  the  lessors  of  the  plaintilBf  for 
large  valuable  considerations,  without  notice. 

Th&  case  appears  proper  tor  re-examination. 

The  verdict  was  had  against  the  Court's  direction.  The  legal 
title  is  in  the  plaintiifs.  There  is  great  equity  against  the  de* 
fendants,  and  little  or  none  for  them.  Under  these  circum- 
stances, on  decided  grounds  of  law  and  equity,  we  award  a  new 
trihl,  on  payment  of  costs. 

Mr.  Smithy  pro  quer.  /  Mr.  Bradford,  ^r<?  def,  » 


Lessee  of  Gkoboe  Douglass  vs.  Wm.  Sandsbsok. 

S.  C.  2  Ball  116.  A  party  allowed  as  a  witness  to  prove  the  irregularity 
of  a  JudgmeDt,  the  service  of  a  subpoena,  or  the  inability  of  a  witness  to  at- 
tend ;  so  to  proye  that  he  has  searched  for  the  subscribing  witness  to  a  deed, 
or  other  collateral  matter.  Rules  of  evidence  in  the  case  of  pedigree  are 
much  relaxed. 

Ejectment  of  lands  in  Tyrone  township,  in  the  connty  of 
Oomberland.  The  cause  was  tried  at  Carlisle,  the  last  Novem- 
ber assizes,  before  Mr.  Justice  Bryan,  when  a  verdict  was  given 
for  the  plaintiff  for  280  acres,  part  of  the  land  declared  for. 
Two  points  had  been  reserved  for  the  opinion  of  the  Court  in 
bank,  which  were  now  stated  from  Mr.  Bryan's  notes,  he  having 
died  since  the  trial,  and  a  new  trial  was  prayed  for  on  the  pai't 
of  the  defendant. 

The  first  point  was,  whether,  on  a  deed  being  offered  in  evi- 
dence, and  one  of  the  subscribing  witnesses  proved  to  be  dead, 
snd  his  hand-writing  proved,  either  of  the  parties  could,  by  his 
own  oath,  legally  ascertain  that  he  had  searched  for  the  other 
Bubscribing  witness  with  a  subpoena,  and  he  could  not  be  found. 
It  was  contended,  on  the  part  of  the  defendant,  that  this  proof 
onght  to  have  been  made  by  indifferent  witnesses ;  that  a  party 
was  never  admitted  to  his  oath  except  on  a  presumed  necessity, 
which,  did  not  exist  in  the  present  instance,  as  the  register  of  his 
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death  might  be  produced ;  that  to  relax  the  rules  of  law  res- 
pecting evidence,  would  be  of  dangerous  consequence,  and  that 
it  was  settled  in  th«  books  before  a  deed  could  be  read,  jou 
must  show  that  the  witness  thereto  was  dead,  or  strict  proof 
be  made  (that  is,  by  disinterested  witnesses,  as  it  was  said) 
that  you  had  searched  for  him  and  he  could  hot  be  found, 
and  cited  3  Comy.  Dig.  282.  2  Atky.  48.  2  Stra.  920.  1  Atky. 
444.  Dall.  14.  Gilb.  For.  Romanum,  140. 

But  to  this  it  was  answered  and  so  ruled  by  the  Court,  that 
in  many  instances  a  party  was  allowed  to  be  sworn,  as  to  prove 
the  irregularity   of  a  judgment, —  the  putting  off  a  cause  by 
the  service  of  a  subpoena,    and    tlie  absence  or  sickness  of  a 
material  witness,  or  his  inability  to  attend,  &c, ;   that  what  the 
plaintiff  swore  here  was  matter  of  fact,  and  properly  left  to  the 
jury  as  a  collateral  matter,  and  that  the  practise  corresponded 
with  the  opinion  of  the  judge.     In  Levan's  lessee  vs.  Kart, 
tried  here,  Sebastian  Levan,  the  plaintiff,  was  allowed  to  prove 
a  search  for  a  witness  to  entitle  him  to  read  certain  articles  of 
agreement,  and  in  the  case  of  Means  and  Litle's  lessee  vs.  Flora, 
tried  at  If  isi  Frius,  at  Lancaster,  Mr.  Litle,  who  was  one  of  the 
lessors  of  the  plaintiff,  was  permitted   on  argument  t6  prove 
that  a  very  material  witness,  whose  deposition  had  been  taken, 
was    unable   to  attend  the  Court,  by  reason  of  his  advanced 
age  and  indisposition  of  body,  in  order  to  entitle  her  to  read 
his  deposition.     As  to  procuring  a  copy  of  the  register,  it  is 
well  known  that  such  registers  are  frequently  not  kept;  and 
besides,  it  is  not  always  practicable  to  find  out  when  the  wit- 
ness died. 

Second  point :    The  plaintiff  deduced  his  title  under  the  heirs 

and  devisees   of  Charles   M'Michael,  who   had  purchased  the 
lands  from  one  Ludwick  Laird,  who  had  taken  out  the  war- 

■ 

rant  To  prove  that  their  grandsons  were  the  children  of 
Charles  M^Michael,  the  leaf  of  a  Bible,  said  to  have  belonged 
to  the  said  Charles  in  his  life-time,  sworn  to  before  the  chief 
burgess  and  notary  public  of  the  borough  of  Wilmington,  in 
Delaware,  by  some  of  the  said  heirs  (as  they  would  on  no 
account  part  with  the  original  book),  and  which  was  extract- 
'  ed  h*om  the  said  book  in  the  presence  of  the  said  burgess  and 
notary,  and  so  certified  by  him  in  the  aflSdavit  under  the  no- 
tarial seal,  on  which  were  entered  the  several  births  and 
deaths  of  his  children,  was  read  in  evidence  to  the  jury. 

It  was  contended,  on  the  part  of  the  defendant,  that  this  af- 
fidavit and  certificate  ought  not  to  have  been  received,  and 
that  it  was  preposterous  for  the  parties  who  sold  a  disputed 
title,  to  bolster  up  their  right  by  their  own  oath ;    and  that  all 
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these  facts  ought  to  have  beeu  proved  under  a  commisBioii  to 
the  Btate  of  Delaware,  and  cited  Cowp.  691.  Dall.  14. 

Itwas  answered,  that  the  rule^  of  evidence  in  cases  of  pedigree 
were  very  lax  from  the  necessitjr  of  the  case ;  that  the  deed  it- 
self was  evidence  of  it,  though  the  mere  words  of  the  parties ; 
that  there  could  be  no  use  in  examining  on  cross  interrogatories, 
witnesses  who  were  adduced  to  prove  general  reputation,  and 
that  it  was  ruled  on  full  debate  in  the  case  of  Fockler's  lessee 
vs.  Simpson,  since  the  revolution,  at  Lancaster,  in  the  Supreme 
Court,  that  an  ex  parte  affidavit,  made  in  England,  was  good 
evidence  in  case  of  pedigree. 

Per  Curiam.  The  judge  admitted  the  evidence  properly  to 
go  to  the  jury,  under  the  special  circumstances  of  the  case,  in 
proof  of  pedigree.  Amongst  a  number  of  religious  persuasions 
in  this  country,  we  well  know  no  registers  .are  kept.  To  prove 
births,  deaths,  or  marriages,  copies  of  registers  have  been  fre- 
quently admitted ;  these  are  usually  kept  by  the  parish  clerk. 
So  of  inscriptions  on  a  tomb-stone  to  prove  a  death.  In  this 
case,  the  entries  of  the  father,  in  the  family  Bible,  are  produced 
for  the  jury's  inspection.  It  is  probable  that  the  children  only 
could  prove  the  property  of  the  book.  Besides,  it  does  not  ap- 
pear to  us  that  these  heirs  are  interested  in  the  event  of  the 
snit  No  covenant  of  warranty  appears  to  us  in  their  convey- 
ance to  the  plantiflT. 

PoBtea  delivered  to  plaintiff. 

Mr.  Lewis,  pro.  quer.  /  Mr.  Bradford,  jpro  def. 


8 
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AT  NISI  PRITJS,  AT  WESTCHESTER, 

MAY  ASSIZES,  1791. 

CORAM,  8HIPPEN.  AND  YEATE8,  JUSTICES. 


Lessee  of  Isaac  Knight,  and  Mart,  his  wife,  vs.  Nich.  Pechen. 

Where  attachment  can  issue  to  compel  the  attendance  of  a  witness  at  Nisi 
Prins,  the  jnd^  will  award  it ;  otherwise  the  application  mast  be  made  in 
bank. 

Mb.  Lewis,  for  the  defendant,  moved  the  Conrt  for  an  attach- 
ment against  Joshua  Williams  tor  contempt,  in  not  attending  as 
a  witness  after  being  duly  subpoenaed  by  the  defendant.  The 
action  had  been  put  off  by  the  Court,  on  argument,  for  the  terra, 
previous  to  the  motion,  under  the  special  circumstances  of  the 
case. 

I^er  Gu7nam.  Where  a  witness  can  be  brought  forward  by 
attachment,  after  disobeying  the  process  of  subpoena,  so  as  to 
compel  his  attendance,  to  give  testimony  during  the  period  of 
the  Nisi  Prius  Court,  the  attachment  may  be  issued  at  JNisi 
Prins,  to  obtain  an  early  decision  of  the  suit ;  but  when  the 
action  has  been  already  postponed  for  the  term,  the  application 
for  the  attachment  must  be  made  in  bank ;  and  such  has  been  the 
uniform  practise. 

The  motion  was  denied. 

Mr.  Wilcocks  and  Mr.  Tilghman,^m>  qi^r. 


Abraham  Cornogo  m.  Isaac  Abraham  and    Jane,  his  wife, 
Daniel  Cornoog,  and  George  George,  Executors  of  Daniel 

CORNOGG. 

A  trial  will  not  be  ordered  on  where  a  party  has  not  prepared,  expecting  a 
compromise  from  the  declarations  of  his  adversary ;  and  the  costs  in  such 
case  ordered  to  continue  on  the  remanet. 

This  cause  came  before  the  Court  under  a  rule  on  the  plain- 
tiff to  bring  on  his  cause  to  trial  at  this  time,  or  that  a  non- 
suit should  be  entered.  A  motion  was  made  to  put  off  the  ac- 
tion on  the  plaintiff's  affidavit,  that  in  a  conversation  which 
took  place  between  him  and  his  brother,  the  acting  executor, 
about  four  weeks  before,  he  was  induced  to  believe  that  an  am- 
icable settlement  would  be  effected  by  the  intervention  of  mu- 
tual friends ;  and  that  his  brother  proposed  to  call  on  him  for 
that  purpose,  that  they  might  go  together  to  Philadelphia,  and 
that  in  consequence  of  this  expectation,  he  had  made  no  prep8^ 
ations  for  trial.     The  defendants  called  two  witnesses,  who 
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were  preBODt  daring  the  whole  of  the  convereation  referred  to, 
who  gave  a  different  account  of  that  conversation,  and  declared 
that  thej  did  not  hear  the  particular  declarations  sworn  to  by 
the  plaintiff. 

The  Court,  on  consideration,  postponed  the  cause,  the  plaintiff 
having  sworn  positively  to  his  account  of  the  transaction,  and 
though  he  might  have  misconceived  the  expressions  of  his 
brother,  his  ideas  of  the  whole  had  prevented  him  from  coming 
prepared  for  trial. 

The  defendants  then  moved  for  a  rule  that  the  plaintiff  should 
pay  the  costs  of  the  term,  but  this  was  denied  by  the  Court,  who 
directed  that  the  same  should,  under  the  peculiar  circumstances 
of  the  case,  continue  on  the  remcmet, 

Messrs.  Lewis  and  Sergeant,  jE?ro.  quer. 
Messrs.  Wilcocks  and  Thomas  Eoss,  pro.  def. 


AT  ]^fISI  PKIUS,  AT  LAI^OASTEK, 

MAY  ASSIZE&,    1791. 

CORAM.  8HIPPEN,  AND  YEATES,  JUSTICES. 


Jacob  Yoheb  vs.  John  Nbidig. 

In  troyer,  plaintiff  must  prove  property  in  the  thing  in  oontrorersy. 

Tbovsb  for  a  parchment  deed,  executed  by  the  plaintiff  to  the 
defendant,  and  one  Michael  Qnickel. 

The  plaintiff  had  conveyed  to  Neidig  and  Qnickel  an  old  right 
to  locate  400  acres  of  land,  on  the  22d  May,  1761 ,  and  tl^ey  had 
pasBod  their  bond  to  him  for  3802.  A  suit  had  afterwards  been 
broQght  on  this  obligation,  and  referees  had  been  appointed  by 
ooDsent  at  Nisi  Prins,  who  reported  in  favor  of  Neidig,  April 
term,  1770. 

The  counsel  for  the  plaintiff  contended,  that  as  the  referees 
had  been  of  opinion  that  no  lands  could  be  secured  under  the 
old  right,  the  same  should  have  been  delivered  up  to  Yoner  on 
demand,  and  that  the  defendant  held  the  same  as  his  trustee ; 
and  that  though  he  had  succeeded  against  him  in  the  action  of 
^ebt,  yet  the  present  suit  will  lie,  and  cited  1  JBurr.  801.  4  Burr. 
8886.  3  Mod.  1,  2.  1  Mod.  207.  Oro.  Oar.  35.  Qro.  El.  667. 
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• 

Bat  the  Court  was  clearly  of  opinion  that  in  trover  the  plain- 
tiff must  prove  property  in  himself,  in  the  subject  of  controversy. 
In  this  case,  Yoner  having  executed  a  conveyance  to  Neidig 
and  Quickel,  the  deed  belonged  to  them,  and  he  could  have  no 
recourse  to  them  for  the  deed,  which  was  their  property  by  the 
plaintiff's  act,  and  therefore  directed  a  nonsuit,  which  was  had 
accordingly,  and  the  jury  discharged  from  giving  a  verdict.  Vid. 
Bull.  33  to  36. 

Messrs.  Bradford,  Hartley,  and  Bomej  pro  quer. 
Messrs.  0.  Smith  and  Olark,  J7rc>  def. 


Lessee  of  'Eobebt  Campbell  v8,  John  Spboat. 

A  discovery  of  a  material  witness  in  anotlier  state  will,  under  special  dr- 
cumstances,  be  a  ground  to  put  off  the  trial.  The  Court  in  ejectment  are 
bound  to  take  notice  of  the  real  parties  litigating,  that  a  &ir  trial  may  be  had. 

The  defendant's  counsel  moved  that  the  cause  should  be  put 
off  on  the  afSdavit  of  Alexander  Snodgrass,  that  within  the  pe- 
riod of  two  or  three  weeks  before  the  trial,  he  bad  discovered 
one  Thomas  M'Dowell,  a  witness,  who  lived  in  Maryland,  who 
was  very  material  for  his  defense  *,  that  he  had  conversed  with 
him,  and  had  procured  his  promise  to  attend ;  and  that  he  had 
subpoenaed  him,  but  upon  going  for  him  during  the  sitting  of  the 
Oourt,  found  that  his  child's  illness  prevented  his  attendance, 
and  expected  that  he  would  be  able  to  procure  him  to  attend  at 
another  Court.  Snodgrass's  coming  to  the  knowledge  of  the 
witness  since  the  last  sitting  of  the  Court  in  bank,  had  put  it  out 
of  his  power  to  procure  a  commission  to  take  his  testimony  out 
of  the  #tate. 

The  plaintiff's  counsel  objected  that  Snodgrass  was  a  stranger 
to  the  record,  and  it  was  his  own  negligence,  if  he  was  the  real 
landlord,  that  he  was  not  named  a  defendant  upon  appearance  to 
the  ejectment;  that  the  plaintiff  claimed  under  the  deed  of  the 
defendant  himself,  and  the  witness  necessary  for  the  defense 
should  have  been  earlier  sought  for,  and  that  one  merely  claim- 
ing the  land  without  having  the  possession  (3  Crompt.  Fract 
178,  179, 180),  could  not  be  let  in  to  defend  the  title,  as  in  the 
case  of  a  title  by  escheat.  3  Burr.  1291. 

The  Court  desired  to  be  satisfied  who  were  the  real  contend- 
ing parties,  declaring,  as  in  3  Burr.  1294,  per  Lord  Mansfield : 


t 
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*^  An  ejectment  is  an  ingenious  fiction  for  the  trial  of  titles  to 
the  possession  of  land.  In  form,  it  is  a  trick  between  two,  to 
dispossess  a  third  by  a  sham  sait  and  judgment.  The  artifice 
woald  be  criminal,  unless  the  Oourt  converted  it  into  a  fair  trial 
with  the  proper  party. 

It  was  then  proved  to  the  Court,  on  oath,  that  in  consequence 
of  a  conviction  of  Campbell  of  a  forcible  entry  and  detainer  of 
the  premises  in  question,  before  two  justices  of  the  peace  at  the 
suit  of  Snodgrass  (which  had  atlerwards  been  reversed  for  infor- 
mality, on  a  certiorari  brought  in  the  Supreme  Court),  Camp- 
bell had  delivered  up  possession  thereof  to  Snodgrass,  who  held 
by  deed  also  from  the  defendant,  he  (Sproat)  being  entitled  to 
certain  privileges  on  the  land  that  were  reserved  at  the  time  of 
Bale. 

Per  Ouriam.  We  are  bound  to  take  notice  who  are  the  real 
parties  litigating.  We  are  not  constrained  by  the  formal  parts 
of  the  proceeding.  Courts  sit  to  do  substantial  justice,  and 
though  we  are  fully  disposed  to  bring  on  causes  as  early  as  it 
may  be  done,  yet  this  must  necessarily  be  in  those  cases  where 
the  parties  are  prepared,  or  have  been  guilty  of  manifest  negli- 
gence. No  delay  appears  to  be  affected  on  the  part  of  the 
defendant  under  the  particular  circumstances  of  this  case,  and 
Snodgrass's  having  come  to  the  knowledge  of  this  witness  so 
lately,  the  cause  must  go  off  on  his  paying  the  costs  of  the  term. 

It  was  then  urged  t^at  Snodgrass  should  be  substituted  a  co- 
defendant,  but  the  plaintiff's  counsel  objected  thereto,  saying 
he  had  slipped  his  time,  and  insisted  that  the  point  should  be 
argued.  They  came,  however,  into  the  measure  by  consent 
during  the  Court,  and  he  was  substituted  accordingly. 

Messrs.  Bradford,  Kittera,  and  Montgomery,  ^oj'i^^. 

Messrs.  Hartley,  Smith,  and  Hopkins,  jpro  def. 


Lessee  of  Hbkby  Bowman  vs.  Martin  Fbt. 

Vendees  under  sherlffB,  or  auditors  under  tlie  attachment  law,  shall  not  be 
put  to  the  same  proof  in  ejectment  as  in  common  cases  where  the  debtor  has 
been  in  possession ;  the  onus  probcmdi  shall  lie  in  the  adverse  party. 

Thb  lessor  of  the  plaintiff,  by  several  mesne  conveyances, 
showed  a  title  in  himself  to  twelve  acres  of  land,  being  the 
premises  in  question,  in  Earl  township. 
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The  defendant  proved  by  William  Smith,  that  daring  his  sab- 
lieuteoancy  in  the  militia,  he  called  on  Henry  Bowman  for  his 
snbstitute  fine,  and  was  told  by  him  that  he  had  sold  a  piece  of 
land  (meaning  the  land  in  controversy)  to  his  brother,  Martin 
Bowman,  and  he  would  pay  the  fine  for  him,  which  was  done 
accordingly ;    that  the  said  Martin  cultivated  the  lands  for  some 
time,  and  afterwards  absconded ;  that  the  twelve  acres  were  at- 
tached with  other  lands,  by  the  sherifi^,  upon  process  out  of  the 
Court  of  Common  Pleas,  and  publicly  sold  at  vendue  as  the  said 
Martin's,  no  person  appearing  to  claim  the  same,  or  making  any 
objection  thereto.    The  deed  from  the  auditor  to  the  defendant  for 
356f  acres  (including  the  lands  in  question)  dated  3d  June,  1786, 
in  consideration  of  6002.  was  also  shown  to  the  CouiH;  and  jnry. 

Shippen  «/.,   in  giving  his  charge,  said,  the  case  of  a  par- 
chaser  under  a  sheriff  or  auditors,  by  virtue  of  an  attachment,  U 
materially,  different  from  the  common  cases  of  persons  bnying 
lands  from  individuals,  nor  does  the  law  expect  the  same  regular 
titles  to  be  shown  in  the  former  as  in  the  latter  instances.     It  is 
evident  that  the  debtor  keeps  his  deeds  in  his  own  possession, 
and  seldom  can  they  be  obtained  from  him.    The  policy  of  the 
law  therefore  declares,  and  it  is  consistent  with  the  plainest 
common  sense,  that  wherever  the  debtor  appears  to  have  been 
in  possession  of  lands,  which  are  afterwards  sold  by  due  course 
of  law,  that  the  burthen  of  proof  shall  lie  on  the  person  who  sues 
to  recover  the  same;  and  he  shall  be  put  to  account  how  such 
debtor  came  into  possession,  and  under  what  title,  or  pretext 
thereof,  or  claim,  he  obtained  such  possession,  and  also    show 
a  notoriety  of  claim  on  his  part,  previous  to  the  sheriff's  sale. 
Unless  this  can  be  done  to  the  satisfaction  of  the  jury,  a  verdict 
should  be  given  against  such  plaintiff. 

Which  was  accordingly  given  in  the  present  suit. 

Mr.  G.  Smith,  ^rc>  quer. ;    Mr.  Kittera,^r{?  def. 
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John  Muxes,  Esq.,  late  Sheriff,  vs.  John  Hatman. 

A  party  interested  will  be  admitted  as  a  witness  for  the  sake  of  trade  and 
the  common  usage  of  bnsiness.  So  an  agent,  factor,  or  attomej,  bidding  for 
another,  maj  prove  his  own  power. 

Assumpsit.  The  plaintiff,  as  late  sheriff  of  Lancaster  county, 
declared  on  twu  counts  against  the  defendant  for  4362.  on  a  sale 
of  a  house  and  tour  lots  of  ground  in  the  borough  of  Lancaster, 
late  the  propettj  of  Jacob  Eeigart.  The  first  was  a  special  as- 
sumpsit, stating  the  plaintiff's  being  sheriff,  the  different  execu- 
tioDS  issaed,  the  property  levied  on,  advertised,  and  sold  to  de- 
fendant, the  same  being  struck  off  to  Joseph  Hubley,  Esq.,  his 
attorney,  specially  authorized  tor  that  purpose.  The  second 
was  a  count  on  mistual  promises,  that  upon  a  communcation  had 
between  them,  the  defendant  had  agreed  to  purchase  for  4362., 
that  the  plaintiff  had  tendered  him  a  deed,  but  that  the  defend- 
ant did  not  comply  with  his  promise,  &c. 

Joseph  Hubley,  Esq.,  was  offered  as  a  witness  on  the  part  of 
the  plaintiff,  and  was  excepted  to  on  the  score  of  interest.  It 
was  said  lie  might  lose  by  the  event  ot  the  suit,  because,  if  the 
plaintiff  did  not  recover  in  the  present  action,  he  might  recur  to 
the  witness  on  his  bid.  It  was  also  said  that  his  authority  to 
purchase  as  an  agent  must  be  proved  by  other  testimony,  and 
that  this  point  had  been  determined  at  Nisi  Prius  at  Lancaster, 
May  assizes,  1788,  in  the  case  of  Samuel  Cunningham  vs.  Wil- 
liam Gait  et  al.,  where  it  was  held  that  John  Whitehill  should 
not  be  received  to  testify  that  he  was  appointed  the  agent  of  the 
plaintiff,  tj  receive  certain  monies  due  to  him  from  the  Presby- 
terian congregation  of  Pequea;  tliat  the  cases  of  factors  put  in 
the  books  were  chiefly  sales  by  factors,  which  are  readily  distin- 
guished from  the  present  suit ;  and  that  no  man  could  be  safe  if 
this  practise  was  gone  into.  X  servant  of  the  most  prudent  ' 
master  may  at  any  time  charge  his  master  to  any  amount  by  his 
own  oath.  He  may  take  up  goods  to  any  value,  swear  that  his 
master  gave  him  the  orders  to  purchase,  and  if  otlier  proof  was 
not  necessary  to  prove  his  authority,  no  precautions  whatever 
conld  guard  against  the  mischiefs  which  must  necessarily  be 
hereby  introduced. 

On  the  other  hand,  it  was  contended  that  Mr.  Hubley  was  a 
competent  witness. 

The  plaintiff's  counsel  cited  1  Atk.  248 :  '^  If  a  factor  sells 
goods  for  a  principal,  he  may  bring  an  action  in  his  own  name ; 
or,  an  action  may  be  brought  in  the  name  of  the  principal 
against  vendee,  and  a  factor  may  make  himself  a  witness.  So 
a  vendor  of  goods  to  a  factor  for  the  use  of  his  principal,  may 
mamtain  an  action  against  the  principal  for  goods  sold,  and  the 
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factor  may  be  made  a  witness  for  the  vendor.    It  has  been  often 
so  settled  at  Guildhall." 

8  WUs.  40.  A  factor  who  sells  for  plaintiff,  and  is  to  have  Is. 
in  the  pound,  is  a  good  witness  to  prove  the  contract  and  sale. 
'^  He  is  a  mere  go-between  as  to  the  vendor  and  vendee,  and 
may  be  a  good  witness  for  either  of  them." 

As  to  the  case  of  Cunningham  vs.  Gait  et  al.,  it  was  answered 
that  the  exceptions  against  Mr.  Whitehill  were,  that  he  was  a 
member  of  the  congregation,  and  bound  to  contribute  his  pro- 
portion under  the  general  engagement  of  the  society,  and  cases 
to  this  purpose,  viz :  2  Blacks.  Rep.  695,  949,  and  5  Burr.  2611, 
were  cited  upon  that  argument.  And  also  it  appeared  by  the 
deposition  of  the  Bev.  Robert  Smith,  read  by  the  plaintiff  on 
that  trial  (which  was  now  produced  in  Court)  that  Mr.  Whitehill 
was  more  immediately  interested,  the  money  for  the  work 
done  by  Cunningham  having  been  collected  from  the  members 
of  the  church,  and  paid  to  him  in  January,  1778,  and  that  the 
same  lay  in  his  hands  until  the  year  1780. 

Per  Ouriam.  A  p&rty  interested  will,  in  sqme  instances,  be  • 
admitted  a  witness  for  the  sake  of  trade  and  the  common  usage 
of  business ;  or,  where  no  other  witness  is  reasonably  to  be  ex- 
pected. Bull.  284.  !N'othing  is  more  frequent  in  the  city  of 
Philadelphia,  than  persons  buying  lands,  ships,  and  other  prop- 
erty to  a  great  value,  through  the  medium  of  their  friends. 
They,  in  many  instances,  do  not  wish  to  appear  openly  as  bid- 
ders, at  public  out-cry.  It  would  materially  -  affect  all  such 
transactions,  if  the  power  or  authority  to  purchase  could  not  be 
proved  by  the  agent  or  factor  bidding.  But  the  rule  now  laid 
down  is  not  intended  as  »  general  one. 

Mr.  Hubley  was  sworn  :  But  the  Court  reserved  the  point,  in 
case  the  defendant's  counsel  should  wish  to  have  the  nuitter  con- 
sidered in  bank. 

Verdict  for  th^  plaintiff  for  6051.  68,  7d.j  including  interest 
from  the  day  of  execution  of  the  sheriff's  deed. 

Messrs.  Hartley,  Bowie,  and  C.  Smith,  ^<?  qi^er. 

Messrs.  Bradford,  Kittera,  and  Barton,  pro  def. 

The  point  reserved  was  not  afterwards  moved  in  bank. 


# 
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AT  NISI  PRIUS,  AT  YORK,  MAT  ASSIZES,  1791. 


CORAM,  SHIPPEN,  AND  YEATE8,  JUSTICES. 


Jakes  Hanntjm  vs.  William  Askew. 
Privilege  of  a  suitor  does  not  hold  in  the  case  of  judicial  procesa 

MonoK  to  discharge  the  defendant  from  hie  arrest,  he  being 
taken  under  a  oa.  sa.  while  attending  this  Court  as  a  suitor.  It 
was  said  bv  his  counsel,  that  the  authorities  cited  in  Wood's  In- 
stitDte,  503,  576,  596,  600  (according  to  the  different  editions), 
do  not  prove  the  docrine  there  laid  down.  And  the  Court  in 
Starrett's  case,  Dallas  356,  857,  relied  much  on  Wood.  ^Neither 
1  Yin.  11, 1  Lev.  159,  or  3  Inst.  141,  upon  inspection,  establish  any 
distinction  as  to  privilege  in  the  case  of  mesne  and  judicial  process. 
The  word  "arrest^'  is  comprehensive,  and  will  equally  include  both. 
They  urged  the  inconveniences  which  must  necessarily  attend 
the  practise  of  not  extending  the  privilege  of  the  Court  to  arrests 
on  a  oa.  aa.  No  juror  or  witness  would  obey  the  legal  process, 
if^  when  called  to  discharge  their  duties,  they  would  be  liable  to 
be  imprisoned  by  an  execution.  It  was  contended,  also,  that 
there  was  a  difference  between  the  taking  on  a  oa»  sa.  which 
had  issued  before  the  privilege  commenced,  in  which  case  the 
Court  would  not  relieve,  and  where  the  execution  had  issued 
after  the  commencement  of  privilege.  In  the  last  instance,  it 
was  said  to  be  an  immediate  contempt  of  the  Court,  wherein  its 
honor  was  deeply  interested  to  afford  redress. 

Skvppen  J,  The  doctrine  is  well  and  summarily  laid  down  in 
3  Blackst.  Com.  289,  respecting  privilege.  I  think  him  much 
better  authority  than  Wood,  as  a  common  law  writer.  He  says : 
''Clerks,  attorneys,  and  all  other  persons  attending  the  Courts 
of  justice,  are  not  liable  to  be  arrested  by  the  ordinary  process 
of  the  Court,  but  must  be  suedhy  iilly  as 'being  personally  present 
in  Court."  These  words  explain  his  idea  of  "  arrest,"  and  con- 
fine it  simply  to  mesne  process.  The  difference  contended  for 
as  to  the  time  of  issuing  the  execution,  cannot  exist;  for  the 
sole  question  is,  whether  the  service  of  the  ca.  sa.  under  such 
circnmstances,  is  proper  or  not.  No  case  has  been  shown  where 
privilege  has  been  held  to  extend  to  a  ca.  sa.^  and  whatever  may 
he  the  inconveniences  resulting  from  a  contrary  doctrine,  I  con* 
oei?e  myseli-  boand  ^  siiare  deeisis.^^ 
4 
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Yeates^  accord.    I  was  of  counsel  in  Starret'e  case,  and  it  was 
then  pressed  that  the  authorities  cited  by  Wood  did  not  warrant 
his  doctrine.     This  gave  rise  to  the  chief  justice's  remark  respect- 
ing the  author.     Upon  my  return  from  the  circuit,  I  examined 
the  point  very  fully,  and  found  that  2  Trials  per  Pais,  382,  3  Salk. 
46,  Cronipton's  Just.  162  a,  or  181  J,  according  to  the  different 
editions,  fully  established  the  distinction  which  is  now  contended 
against.     Upon  the  most  thorough  search,  I  could  not  find  any 
cases  of  discharges  upon  ca.  aa.  on  the  foot  of  privilege,  except 
where  attorneys  were  taken  on  executions  immediately  attend- 
ing in  court  or  on  a  judge.     It,  perhaps,  is  probable,  the  mode 
and  time  of  taking  were  in  those  instances  deemed  contempts, 
and  held  to  be  an  immediate  impeding  of  justice,  such  as  an 
attorney  attending  his  client's  business  in  the  hall,  was  arrested 
on  an  attachment  for  contempt,  but  discharged.    Pract  Heg.  in 
C.  B.,  40.     So  where  taken  in  execution  on  a  ca,  aa,    Cooke's 
cases  of  Pract.,  64.     So  attorney  taken  in  execution  while  attend- 
ing the  execution  of  a  writ  of  inquiry,  discharged.    Pract-  Reg- 
in  C.  B.,  41 ;  Cooke's  Cas.,  102  ;  1  Barnes,  137,  S.C.     So  attor- 
ney summoned  to  attend  a  judge,  and  taken  in  execution  during 
his  attendance,  discharged.     Cooke's  Cas.,  140.     Motion  denied. 
Vid.  1  Hatsel's  Precedents,  47,  66,  67. 

Messrs.  Duncan  and  Hopkins  ^o  qtter. 

Messrs.  Randolph  and  Hamilton  pro  def. 

This  point  was  decided  differently  in  the  Circuit  Court  of  the 
United  States  for  the*district  of  Pennsylvania,  between  Broome 
and  Hurst,  October  Sessions,  1804. 


Jacob  Millbb  vs.  Fraderioe  LmLB. 

One  of  the  vendors  of  cattle,  who  is  equally  liable  to  both  parties  in  replcTiiif 
allowed  to  give  evidence. 

Beplevin  for  twenty-seven  head  of  horned  cattle.  Defend- 
ant's plea,  property  in  himself.  Plaintiff  replies,  property  in 
himself,  absque  hoc,  &c. 

The  question  in  this  case  turned  on  a  mere  matter  of  fact, 
whether  John  and  Jacob  Werner,  to  whom  the  cattle  formerly 
belonged,  sold  the  same  to  the  plaintiff  upon  credit  or  not,  hav- 
ing received  20s.  by  way  of  earnest  to  bind  the  bargain.    It  vtf 
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admitted  on  the  part  of  the  defendant,  that  some  converBation 
had  taken  place  between  them  respecting  a  sale;  but  he  said 
that  the  Werners  would  not  sell  unless  they  were  paid  the  ready 
money,  and  that  finding  themselves  disappointed  by  Miller,  they 
afterwards  sold  the  cattle  to  the  defendant  for  1092.  7s.  6d.^  and 
delivered  the  same  to  him. 

The  deposition  of  Jacob  Werner,  one  of  the  vendors,  taken  in 
pursuance  of  a  rule  of  the  Court  of  Common  Pleas,  was  offered 
in  evidence  on  the  part  of  the  defendant,  to  show  that  a  treaty 
had  begun  between  himself  and  Miller  about  the  cattle,  and 
that  he  agreed  to  sell  him  the  same,  provided  he  paid  the  cash 
in  a  few  days  before  delivery,  but  that  Miller  failing  therein,  he 
had  Bold  and  delivered  them  to  Little,  and  received  the  full  con- 
sideration. 

This  testimony  was  excepted  to  by  the  plaintiff,  wiio  con- 
tended that  he  was  interested  in  the  event  of  the  cause ;  that  the 
sale  of  a  chattel  is  an  implied  warranty  of  the  property  on  the 
part  of  the  vendor  (3  Blackst.  Com.,  164);  that  no  case  could 
be  produced  where,  on  a  question  respecting  the  title  to  per- 
sonal property,  the  vendor  had  been  admitted  as  a  witness ; 
that  it  was  analagous  to  the  case  of  land,  where  a  vendor  had 
been  admitted  a  witness  as  to  title,  there  being  no  covenant  of 
warranty  (1  Stra.  445),  which  necessarily  implies  where  there 
has  been  a  warranty  he  could  not  be  a  witness  (vide  1  Yent. 
15);  and  that  he  was  more  deeply  interested  in  establishing  the 
validity  of  the  sale  to  Little,  inasmuch  as  he  had  received  the 
full  amount  of  the  cattle  from  him,  which  consequently  must 
be  recovered  of  him  in  case  of  defendant's  failure  in  the  present 
suit;  whereas  he  had  received  ouly  20«.  from  the  plaintiff  by 
way  of  earnest. 

To  this  it  was  answered,  that  Jacob  Werner  swears  against 
his  interest,  as  he  subjects  himself  thereby  to  the  suit  of  Miller, 
in  case  he  had  sold  to  him ;  and  though  a  legatee  is  no  good 
witness  to  prove  a  will,  yet  he  may  be  admitted  to  swear  against 
it  (2  Salk.  691) ;  that  he  was  equally  liable  to  both  defendant 
and  plaintiff,  and  the  degrees  of  interest  could  not  be  measured, 
and  that,' therefore,  the  scales  of  interest  being  even  on  both 
sides,  he  might  well  be  admitted.  Vide  Colles's  Cases  in  Par- 
liament, 91  8.  P. ;  1  Burr.  422. 

The  Court  directed  the  deposition  to  be  read,  conceiving  the 
objection  of  a  supposed  superior  interest  on  the  part  of  the  wit- 
ness to  go  to  his  credit  with  the  jury,  but  not  to  affect  his  com- 
petence, he  being  equally  liable  to  both  parties.     4  Burr.  2254. 
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Bnt  the  point  was  reserved  at  the  instance  of  the  plaintiff's  coun- 
sel, to  be  considered  in  bank,  in  case  they  should  think  proper 
to  move  it.     It  was  not  moved  again. 

Messrs.  Bradford,  Hartley,  and  Bowie, j^r^?  quer, 

Messrs.  Kittera,  Riddle,  and  0.  Smith,  ^r(?  d^. 

Verdict  for  defendant,  and  the  value  of  the  cattle  assessed  to 
low.  7«.  6rf. 


Lessee  of  Thomas  Lilly  vb,  Geobge  Kfizmilleb. 

Courses  and  distances  ran  on  the  ground  are  the  trae  survey ;  the  return 
of  the  surveyor  is  only  evidence  thereof.  His  frauds  or  mistakes  may  be  ex- 
amined by  parol  proof.  In  Maryland  the  courses  and  distances  returned  to  the 
proprietary  office  form  the  survey.  A  release  to  a  person,  otherwise  inter- 
ested, will  make  him  a  competent  witness.  Ex  parte  affidavits  to  establish 
independent  facts,  cannot  be  received  in  evidence.  Agreement  between  the 
proprietaries  of  Pennsylvania  and  Maryland,  of  4th  July,  1760,  cannot  affect 
the  rights  of  persons  claiming  under  either  proprietary  previous  thereto. 

Ejectment  for  one  messuage,  grist  mill,  saw  mill,  &e.,  and 
166  acres  of  land,  in  Manheim  township. 

The  lessor  of  the  plaintiff  gronnded  his  title  on  a  Maryland 
patent  for  6,822  acres  of  land,  dated  11th  October,  1786,  founded 
on  an  original  warrant  for  10,000  acres,  dated  1st  April,  1732, 
which,  according  to  the  custom  of  the  land  oflBce  of  Maryland, 
had  been  renewed  nine  times ;  also  on  a  Maryland  warrant  of 
re-survey,  to  re-survey  the  ancient  metes  and  bounds,  correct 
errors  in  the  first  survey,  and  add  contiguous  vacancies,  whether 
cultivated  or  not,  dated  16th  July,  1746 ;  a  survey  thereon  of 
8,679  acres,  made  October,  1746,  and  patent  dated  18th  October, 
1746. 

He  also  relied  on  the  two  agreements  of  the  proprietaries  of 

Maryland  and  Pennsylvania,  the  first  dated  10th  May,  1732,  un- 
der the  11th  article  whereof,  ^^  persons  holding  lands  under 
either  of  the  proprietaries,  though  beyond  the  division  line  of 
the  two  provinces,  were  secured  and  quieted  in  their  rights  and 
possessions,''  and  the  order  of  the  king  in  council,  made  in  pur- 
suance thereof,  on  the  26th  May,  1788 ;  and  the  second  agree- 
ment, made  on  the  4th  July,  1760,  under  the  proviso  whereof  it 
was  declared,  that  ^'  nothing  therein  contained  should  be  con- 
strued to  extend  to  the  respective  grantees,  or  those  claiming 
under  them."  He  deduced  his  title  under  a  will,  divers  mesne 
conveyances  and  descents,  to  the  lands  contained  in  both  patents, 
remaining  unsold  by  John  Digges,  the  original  patentee,  and 
Edward  Digges,  his  oldest  son,  who,  by  the  jurisdiction  of 
Maryland  being  exercised  over  those  lands  in  consequence  of  tbe 
mutual  agreement  of  the  proprietaries,  and  the  royal  order,  until 
the  final  division  line  should  be  run,  took  the  whole  real  estate 
as  heir-at-law  to  his  father. « 

The  defendant's  title  rested  on  a  warrant  to  Martin  Kitzmil- 
ler  for  160  acres  of  land,  including  his  improvements,  issued 
from  the  land  oflce  of  Pennsylvania,  dated  6th  February,  1747; 
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a  survey  thereon  of  164  acres,  made  80th  May,  1759;  a  patent 
dated  17th  September,  1759,  and  a  conveyance  from  the  said 
Martin  Kitzmiller  and  Juliana,  his  wire,  to  the  defendant,  in 
consideration  of  8002.  It  was  proved  that  the  defendant  and  his 
ancestor  had  been  in  possession  of  the  lands  in  question  since 
the  years  1738  or  1739. 

It  was  admitted  on  both  sides  that  the  temporary  line  between 
the  two  provinces  was  run  in  1739 ;  the  final  division  line,  run 
by  Mason  and  Dixon,  was  completed  in  1767,  and  that  the  pro- 
clamations of  the  respective  governors  issued  in  1774. 

The  instructions  of  Lord  Baltimore  to  Charles  Carrol,  Esq., 
his  agent,  dated  12th  September,  1712,  were  also  shown  by  the 
defendant's  counsel,  whereby  the  mode  of  assigning  warrants 
was  pointed  out,  and  wherein  he  directs  that  in  each  survey  the 
boundary  tree  alone  should  be  marked,  and  the  courses  and  dis- 
tances specified  in  the  return  of  survey  as  ^^fai/rest  mode^  and 
best  calculated  to  prevent  civil  suits/ 

Hannah  Owings  was  offered  as  a  witness  on  the  part  of  the 
plaintiff,  to  show  that  one  Edward  Stevenson,  the  deputy  sur- 
veyor, did  not  return  the  first  survey  as  actually  made  by  him 
on  the  ground,  either  by  fraud  or  mistake ;  that  the  quantity  of 
10,000  acres  was  really  contained  within  the  lines  of  the  lands 
ran  by  him,  including  the  lands  in  question,  and  that  upon  mak- 
ing his  plat  and  finding  the  figure  to  be  very  irregular,  he  got 
displeased*  and  swore  he  would  not  cast  up  the  contents  or  re- 
turn it  in  that  form,  and  then  reduced  a  number  of  lines  into 
one,  struck  off  five  or  six  angles  in  different  places,  and  made  a 
new  plat,  different  from  the  courses  and  distances  run  on  the 
land,  and  of  270  courses  contained  in  the  field  notes,  which  were 
several  years  in  his  possession,  he  left  out  above  160  of  them, 
and  that  the  witness  afterwards  delivered  those  notes  to  John 
Digges,  the  patentee,       * 

The  defendant's  counsel  excepted  to  this  testimony  on  three 
grounds:  because,  1st,  the  witness  was  not  present  at  the  sur- 
vey ;  2d,  she  contradicts  the  return  of  the  survey,  which  prac- 
tise would  necessarily  engender  disputes  and  perjuries,  and  place 
the  seenrity  of  landed  titles  on  the  frail  memory  of  witnesses ; 
8d,  Stevenson,  the  deputy  surveyoi*,  was  agent  both  for  Lord 
Baltimore  and  his  patentee. 

But  the  Court  overruled  these  objections  without  diflSculty. 
They  asked,  how  could  frauds  or  mistakes  be  otherwise  detected 
nnless  by  parol  testimony,  in  most  instances  ?  A  proprietary 
surveyor  was  not  an  agent  (properly  so  called)  for  the  people 
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whose  lands  he  surveyed.  He  was  appointed  by  the  proprietor, 
and  removable  by  him  alone.  Such  a  surveyor,  by  his  retom, 
could  not  bar  the  title  of  a  person  which  was  vested  in  him  by 
an  actual  survey.  The  courses  and  distances  run  on  the  ground 
are  the  true  survey,  but  the  return  of  the  surveyor  is  only  evi- 
dence of  it,  and  not  conclusive. 

The  witne88  was  accordingly  8Wom. 

[Note. —  The  instructions  from  Lord  Baltimore,  in  1712,  to  his 
agent,  Mr.  Carrol,  were  not  given  in  evidence  until  the  defend- 
ant's title  was  afterwards  shown.] 

The  deposition  of  John  Shreyer,  taken  in  pursuance  of  a  rnle 
of  Oourt,  was  offered  in  evidence  on  the  part  of  the  defendant, 
but  objected  to,  because  he  was  said  to  be  interested.    The  proof 
to  show  this  was  by  Oonrad  Dotterer,  who  volimtarUy  swore  (he 
could  not  have  been  compelled)  that  Shreyer  had  sold  him   100 
acres  of  the  lands  contained  in   the  original  patent  to   John 
Digges,  and  a  tract  of  land  under  a  Pennsylvania  right,  which 
would  fall  within  the  re-survey.    Hereupon  a  release  from  Dot- 
terer to  Shreyer,.  executed  before  the  taking  of  the  deposition, 
was  shown,  releasing  to  him  all  demands  under  the  covenants  in 
the  deed. 

Mr.  Lewis,  j^r^?  (^t^^.,  cited  Gilb.  Law  Evid.,  130,  "A  witness 
who  has  part  of  the  land  sells,  though  hona  Jide^  and  for  good 
consideration,  if  it  be  after  he  is  summoned  to  be  a  witness,  or 
after  he  has  had  notice  of  the  trial,  the  Court  will  not  admit  his 
evidence;"  and  contended  that  the  same  mischief  which  the 
above  principles  guarded  a^-ainst  existed  in  the  present  instance. 
But  the  Oourt  disallowed  the  objection,  and  said,  it  was  every 
day's  experience  to  admit  persons  to  give  evidence  under  such 
releases,  purging  any  interest  that  they  might  eventually  have 
in  the  matters  in  controversy,  though  made  at  the  bar  during 
the  trial ;  and  the  deposition  was  read  accordingly. 

An  exparte  affidavit  of  John  Leman,  sen.  (who  was  proved 
by  Hannah  Owings  to  have  first  settled  on  the  lands  in  contro- 
versy under  John  Digges,  but  who  declared  to  the  said  Digges, 
in  1752,  according  to  the  testimony  of  his  son,  John  Leman,  jnn., 
in  open  court,  that  he  had  settled  on  the  same  under  a  Pennsyl- 
vania right),  taken  before  Nathaniel  Wickhum,  a  justice  of  the 
peace  of  Frederick  county,  in  Maryland,  on  the  21st  February, 
1754,  authenticated  by  a  certificate  under  the  seal  of  the  said 
county  that  he  was  a  justice,  and  that  the  subscription  was  his 
hand-writing,  and  the  hand-writing  of  the  said  justice  having 
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been  also  proved  by  a  witnees  in  open  Court,  was  offered  in  evi- 
dence on  the  part  of  the  plaintiff,  to  prove  that  the  said  John 
I*cmon,  sen.,  had,  in  the  years  of  1736  or  1736,  agreed  with  John 
Digges  for  100  acres  of  the  lands  now  occupied  by  the  defendant, 
and  had  received  orders  from  Digges  to  his  agent,  Robert  Ow- 
ings,  to  survey  the  same  for  him;  that  he  continued  there 
acme  time,  and  had  a  son  born  on  the  land,  and  afterwards  sold 
hie  improvements  to  Martin  Kitzmiller,  who  in  1737  or  1738 
came  to  live  on  the  land.  The  same  was  objected  to  by  the  de- 
fendant's counsel  for  five  reasons:  Because,  1st.  It  was  not 
ascertained  that  the  same  John  Leman,  who  made  the  affidavit, 
was  the  same  person  who  made  the  first  settlement.  3d.  If  the 
witness  swore  what  was  false,  he  could  not  be  convicted  of  per- 
jury, the  oath  being  voluntary.  3d.  The  affidavit  was  taken  ex  ' 
parie^  and  it  is  against  natural  justice  that  a  man  should  be  con- 
duded  in  a  cause  to  which  he  was  no  party,  and  where  he  had 
no  liberty  to  cross-examine  the  witnesses.  Gilb.Lawof  Evid.  60. 
4th.  The  affidavit  does  not  go  to  ascertain  boundary,  concerning 
which  the  rules  of  evidence  are  very  lax,  from  the  necessity  of 
the  case,  but  is  brought  forward  to  establish  independent 
facts,  and  vest  a  title  to  the  whole  of  the  lands  in  controversy. 
And  5th.  Because  of  the  inconveniences  which  must  necessarily 
result  from  the  introduction  of  such  testimony. 

The  plaintiff's  counsel  answered  that  better  evidence  would 
not  be  expected  than  was  in  the  power  of  the  party  to  procure. 
It  rested  on  the  foot  of  necessity,  as  the  facts  attempted  to  be 
proved  happened  above  fifty  years  ago,  and  no  one  could  keep 
his  witnesses  alive.  The  affidavit  of  Leman  was  also  considered 
as  a  letter,  written  by  him,  with  the  attestation  of  the  justice  as 
a  witness.  It  is  proved  that  he  came  in  under  the  title  of 
Digges,  though  denied  by  his  son,  who  shows  other  declarations 
on  his  part ;  and  as  the  defendant  does  not  produce  the  convey- 
ance or  transfer  which  his  ancestor  obtained  from  Leman,  this 
paper,  in  nature  of  a  letter,  explains  the  transaction,  and  are  his 
written  declarations  some  years  after  the  time,  showing  the 
rights  under  which  he  held  possession  and  what  rights  he  sold. 

But  the  Court  overruled  the  affidavit,  being  taken  exparte^ 
and  evidently  brought  fol'ward,  not  to  ascertain  boundary,  but  to 
establish  independent  facts,  which  would,  in  the  event,  be  pro- 
ductive of  the  most  dangerous  consequences. 

Two  other  ex  parte  affidavits  of  Robert  Owings,  taken  18th 
<l^i^y,  1746,  before  a  justice  of  Baltimore  county,  authenticated  as 
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above,  and  proved  by  a  witness  to  be  the  hand-writing  of  the 
justice,  were  offered  in  evidence  on  the  part  of  the  plaintiff,  to 
prove  that  in  1732  or  1733,  John  Diggee  directed  him  to  lay  out 
and  dispose  of  sundry  parcels  of  land,  which  he  accordingly  did, 
and  that  the  lines  run  did  not  extend  beyond  the  limits  of  the 
first  survey  ;  that  the  lands  laid  out  for  John  Leman  and  others 
were  actually  in  the  original  survey,  except  a  few  corners,  and 
that  the  witness  believed  that  Edward  Stevenson,  the  deputy 
surveyor,  actually  omitted  part  of  the  lines  by  him  really  rim. 

And  also  one  other  ex  parte  affidavit  of  Thomas  Prather,  who 
made  the  re-survey  (authenticated  as  above)  without  a  date,  waa 
offered  in  evidence  on  the  part  of  the  plaintiff  to  prove  that  in 
1747  he  executed  the  warrant  of  re-survey  ;  that  John  Digges  or- 
dered Robert  Owings  to  attend  him  during  that  service,  and 
Digges  and  Owings  both  told  him  that  Stevenson,  the  depntj 
surveyor,  was  to  receive  his  directions  from  Owings  in  making 
the  original  survey,  and  the  witness  also  was,  by  Digges's  order, 
to  receive  his  directions  in  making  the  re-survey ;  that  his  or- 
ders from  Digges  were  to  run  the  old  lines  as  nearly  as  possible, 
and  rather  t^  leave  out  land  than  take  in  different  lands ;  aiid 
that  Owings  told  witness  that  Digges  intended  originally  to 
survey  the  whole  10,000  .acres  of  land  there,  and  which  were 
actually  included  in  the  lines  really  run  by  Stevenson, 

But  the  defendant's  counsel  objected  to  the  reacnng  of  the 
said  last  throe  depositions,  for  the  four  last  reasons  mentioned 
as  their  grounds  of  exception  to  John  Leman's  testimony. 

And  the  Court,  on  argument,  overruled  the  same,  causis  qui' 
hvs  Bfwpra. 

The  Court,  however,  at  the  instance  of  the  counsel,  reserved 
the  points  of  testimony  hereinbefore  resolved,  to  be  considered 
and  determined  in  bank,  in  case  the  counsel  on  either  side 
should  think  proper  to  move  fhem.  (But  they  were  not  stirred 
again.) 

The  Court,  in  their  charge  to  the  jury,  after  summing  up  the 
title  of  the  plaintiff  and  defendant  to  the  lands  in  question,  said 
in  substance  as  follows :  The  lands  in  dispute  lie  four  miles 
north  of  the  boundary  line  between  the  states  of  Pennsylvania 
and  Maryland.  Independent  of  the  proprietaries'  agreements, 
Lord  Baltimore  could  have  no  right  to  grant  lands  beyond  the 
limits  of  his  province.  Whatever,  however,  was  granted  by 
either  proprietor,  though  beyond  their  respective  limits,  before 
the  royal  order  of  1738,  was  secured  to  the  settlers  by  their  mu- 
tual agreement.  But  the  subsequent  agreement  of  1760  oonid 
not  affect  the  rights  of  persons  claiming  under  either  proprietor 
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previons  thereto.  The  great  questioD  in  this  canse  is,  whether 
the  first  survey  ineladed  the  lands  now  possessed  by  George 
Satzmiller,  the  defendant. 

It  appears  to  as  there  is  a  failure  in  the  plainti£f 's  title  in  this 
early  stage  of  it.  Under  the  practise  in  Pennsylvania  of  making 
proprietary  surveys,  trees  are  marked  on  the  ground,  and  where 
there  are  no  trees  or  natural  boundaries,  artiJ&cial  marks  are  set 
up  to  distinguish  the  survey.  By  these  means,  if  the  surveyor 
return  a  draft  different  from  tMe  courses  and  distances  actually 
run,  the  mistake  is  easily  corrected.  Should  the  surveyor  com- 
mit an  error  in  his  return,  it  shall  not  affect  the  rights  of  the 
party.     Such  cases  have  frequently  happened. 

But  the  case  is  very  different  under  the  ancient  practise  of 
making  surveys  under  the  proprietaries  of  Maryland.  Such  sur- 
veys were  merely  ideal,  and  precisely  fixed  on  paper  aldne.  No 
trees  were  marked  except  the  beginning  boundary.  Lord  Balti- 
more's instructions  of  1712,  to  his  agent,  Mr.  Carrol,  which 
have  been  read,  clearlj  show  us  what  his  intentions  were,  and 
that  he  was  concluded  only  by  the  courses  and  distances  re- 
turned. The  survey  was  ambulatory  —  not  confined  to  a  certain 
spot  of  land,  but  was  governed  by  the  variation  of  the  compass, 
and  was  continually  shifting.  The  courses  and  distances  re- 
turned formed  the.survey^  and  determined  on  an  exact  admeas- 
urement the  particular  lands  granted  as  often  as  they  were  run. 
Those  courses  and  distances  alone  were  binding  on  the  proprie- 
tor, and  consequently  on  his  patentee.  It  necessarily  follows, 
nnder  our  idea,  that  as  the  testimony  of  Hannah  Owings,  or  any 
other  circumstances  shown  in  this  cause,  cannot  establish  a  title 
to  lands  without  the  limits  of  the  original  survey  as  returned^ 
that  the  plaintiff  must  fail  in  the  present  suit. 

We  mean,  however,  in  thus  giving  our  opinion,  which  we 
have  taken  some  pains  to  form,  to  confine  ourselves  to  the  ex- 
press case  before  us.  It  is  not  intended  to  affect  other  rights. 
Persons  who  have  bought  lands  from  Messrs.  Digges,  even 
within  the  re-survey,  may  have  acquired  titles  by  their  posses- 
Bions  and  improvements,  which  should  not  now  be  shaken. 

The  jury  retired  from  the  bar  early  on  Sunday  morning,  and 
BOOD  agreed  on  their  verdict,  but  the  plaintiff  took  a  nonsuit. 

Messrs.  Randolph,  Lewis,  Hartley,  and  Smith,  pro  quer. 
Messrs.  Bradford,  J.  Smith,  and  Bowie,  pro  def. 
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JULY  TEEM,  1791. 


PRESENT  — M*KEAN,  CHIEF  JUSTICE.      ATLEE.  SHIHPEN.    AKD 

YEATES,   JUSTICES. 


David  Sneider  vs.  William  Geiss. 

Qwtre.  If  in  a  suit  against  an  inn-keeper  for  money  lost  in  his  house,  the 
plaintiff  may  not,  by  his  own  oath,  prove  the  contents  of  a  bag  delivered  to 
be  kept  for  him  ?  An  inn-keeper  is  liable  for  whatever  is  deposited  in  fais 
house ;  but  if  the  trust  is  reposed  in  another  person,  then  the  case  is  taken 
out  of  the  general  rule. 

Suit  against  the  defendant  as  an  inn-keeper  for  230  Spanish 
milled  dollars,  on  the  castom  of  the  country.  The  narr  also 
contained  a  count  in  trover  for  the  money. 

It  appeared,  in  evidence,  that  the  plaintiff  nsually  lodged  at 
defendant's  inn  in  Philadelphia,  and  had  several  times  before 
delivered  parcels  of  money  to  Elizabeth  Geltner,  bis  step- 
daughter, to  be  taken  care  of  for  him.  She  was  in  the  house  as 
a  relation,  and  occasionally  assisted  in  the  business  of  the 
family,  though  she  was  not  in  the  bar  or  in  the  capacity  of  a 
servant. 

The  money  declared  for  was  delivered  in  a  bag  to  her  by 
the  plaintiffs  and  carried  up  stairs  into  the  defendant's  bed- 
chamber, when  he  was  present  at  a  desk  examining  some  pa- 
pers. She  said,  on  putting  the  bag  down,  '^  this  is  Sneider's 
money,"  but  he  neither  spoke,  turned  round,  nor  looked  at  her. 
It  appeared,  however,  that  he  afterwards  noticed  the  bag.  De- 
fendant afterwards  left  his  house,  and  after  his  going,  the  said 
Elizabeth  saw  the  bag  lying  on  the  tabic  in  his  chamber,  which 
was  missed  before  defendant  came  home.  It  was  shown  in  tes- 
timony that  the  plaintiff  had  been  in  particular  habits  of  inti- 
macy with  the  said  Elizabeth  Geltner,  and  actually  courted  her 
at  that  time  in  marriage. 

To  prove  the  contents  of  the  bag,  the  plaintiff  was  offered  to 
give  testimony  of  this  tact  simply  on  the  authority  of  the  case  in 
12  Viu.  24.  Party  allowed  to  prove  the  contents  of  a  box  de- 
livered to  a  carrier ;  and  12  Vin.  25.  The  Court  strongly  in- 
clined to  receive  the  plaintiff  to  this  single  point,  trom  the  ne- 
cessity of  the  case,  but  gave  no  public  opinion  thereon,  as  the 
defendant's  counsel  admitted  the  contents  of  the  bag,  and  su- 
perseded the  necessity  of  the  plaintiff  being  sworn. 

It  was  contended  on  the  part  of  the  defendant,  that  he  was 
not  liable  for  this  money,  it  not  having  been  delivered  into  his 
actual  custody,  and  cited  Bull.  73.  8  Go.  32  b. 

For  the  plaintiff  were  cited  Oro.  El.  622.  2  Espinasse,  407, 
867. 
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By  the  Chwrt.  There  is  no  evidence  of  a  conversion,  which 
is  the  gist  of  an  action  of  trover,  so  that  on  that  count  the  plain- 
tiff must  fail.  But  whether  the  defendant  is  chargeable  on  the 
general  custom  as  an  inn-keeper,  is  the  question.  On  princi- 
ples of  law,  an  inn-keeper  is  liable  for  whatever  is  deposited  in 
his  house,  and  this  on  grounds  of  the  soundest  policy  antl  public 
convenience.  But  the  true  point  in  the  case  is,  whether  the 
plaintiff  did  not  repose  his  trust  and  confidence  in  Elizabeth 
Geltner,  whom  he  was  courting,  and  to  whom  he  had  always 
heretofore  trusted  his  money  for  safe-keeping.  If  the  jury  are 
satisfied  that  he  did,  then  the  case  is  taken  out  of  the  general 
rule,  as  he  did  not  rest  on  the  security  of  the  inn  ;  if  otherwise, 
the  verdict  should  be  tor  the  plaintiff. 

Verdict  for  defendant 

Messrs.  Sergeant  and  Ingersol,  pro  quer. 

Messrs.  Lewis  and  Bawle,  fro  def.  [See  14  Johnson,  126.] 


RespubIiIoa  vs.  William  Coaxes,  Esq. 

Where  the  state  affects  delay,  the  Court  will  assign  a  day  for  the  trial. 
Amendment  of  declaration  shall  not  delay  or  injure  the  defendant. 

The  declaration  in  this  caose  having  been  amended,  a  venire 
had    issned  for  the  trial.     Several  terms  ago,  npon   the  pros- 
ecutor not  bringing  on  the  cause  to  trial,  the  Court  (according 
to  the  authority  in  the  case  of  Bogina  V8,  Banks.  6  Mod.  246, 
247)  had  assigned  a  day  for  the  trial.    The  defendant  was  now 
desirous  that  the  cause  should  be  brought  on,  which  the  counsel 
for  the  p'-osecutor  opposed,  and  urged  that  the  former  rule  was 
virtually  vacated  by  the  amendment  of  the  narr ;    and  com- 
pared it  to  the  case  Dall.  405,  where  it  was  held  that  on  a  rule 
for  trial  or  nonpro%.  and  a  plea  being  added,  and  particular 
facts   referred,  and   a   report  made,  that  the  subsequent  plea 
and  reference  virtually  vacated  the  previous  rule  for  trial  or 
^1^  TpTo%. ;    and   that  it   was   necessary    a   new  plea  should 
hare  been  put  in  according  to  Dall.  465,  and  that  as  defend- 
ant was  not  compellable  now  to  try,  neither  should  he  have 
it  in  his  power  to  compel  the  state  to  bring  on  the  trial.    £  con- 
^.  was  cited,  Dall.  410,  that  a  rule  for  trial  or  nonpros,  is 
kept  up  by  a  general  continuance,  and  no  new  notice  is  necessa- 
17;  audit  was  contended  that  the  prosecutor  should  not  take 
advantage  ot  his  own  application,  and  the  indulgence  of  the 
Court  at  the  last  term. 
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The  Court  recommended  it  to  the  defendant's  counsel  to  con- 
sent to  postpone  the  cause,  as  the  bringing  it  on  at  this  term 
would  end  in  a  discontinuance,  the  state  being  unprepared,  and 
only  serve  to  turn  the  party  round  to  the  bringing  of  a  new 
suit.  But  the  counsel  declining  so  to  do,  the  Court  obBerved 
that  they  found  themselves  constrained  to  order  on  the  caase, 
and  that  the  prosecutor  could  not  avail  himself  of  the  act  of  the 
Court  last  term  in  his  favor,  upon  his  own  application,  to  do  an 
injury  to  the  defendant. 

The  cause  being  ordered  on,  the  suit  was  discontinued. 

Mr.  Moses  Levy,  j?r(?  quer. 

Mr.  Lewis  and  Mr.  Sergeant,  je>^(7  def. 


John  Marshall  vb,  James  Campbell  and  Richard  Fullbstoit. 

In  special  assumpit  for  the  delivery  of  wlieat  or  other  specific  abides,  the 
general  measure  of  damages  is  to  give  the  difference  between  the  price  con- 
tracted for  and  the  price.at  the  time  of  delivery.  But  this  is  a  general  rule 
which  implies  exceptions  according  to  the  circumstances  of  the  case. 

Speolal  assumpsit,  to  restore  1200  dollars  in  final  settleoients 
and  a  depreciation  certificate  of  182Z.  7«.  7e2.  on  demand,  or  cer- 
tificates of  the  like  kind.     It  turned  out  in  evidence  that  these 
certificates  were  deposited  by  the  plaintiflT  with  the  defendants 
to  secure  the  payment  of  certain  sums  due  by  the  plaintiff  and 
one  Robert  Allison  and  Edward  Spear,  for  goods  sold  to  them ; 
and  it  was  contended  that  Campbell,  one  of  the  defendants,  had 
parted  with  them  previous  to  his  sailing  for  England,  before 
the  period  of  the  limitation  of  their  credit.     The  value  of  certifi- 
cates in  Philadelphia  was  proved  to  have  been  in  June,  1784, 
from  2«.  6rf.  to  8«.  in  the  pound, —  from  3«.  ^d,  to  3^.  6rf.  per 
pound  in  December,  1784,  and  after  the  passing  of  the  funding 
act,  on  the  16th  March,  1785,  they  rose  to  6«.  per  pound.    De- 
preciation certificates,  with  interest  paid  up,  were  proved  to  be 
now  sold  at  15«.  per  pound, —  and  final  settlements,  with  inter- 
est paid  to  March,  1788,  at  Vis,  per  pound.     The  question  was, 
What  damages  the  plaintiff  was  entitled  to  recover.     It  was 
said  for  the  plaintiff  that  as  the  defendants  had  sold  the  certifi- 
cates in  their  own  wrong,  and  against  the  terms  of  their  origiDsl 
contract,  that  they  are  bound  fully  to  indemnify  the  plaintiff,  and 
that  nothing  but  the  present  value  of  the  certificates  could  make 
him  whole,  deducting  such  sum  as  might  be  due  on  the  original 
contract  for  the  goods,  and  cited  Law  of  Damages,  62,  that  jary 
are  to  give  damages  according  to  the  circumstances  of  the  whole 
case.  2  Vem.  894.    Where  one  is  bound  by  bond  to  transfer  SOOi- 
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East  India  stock  before  80th  September  then  next,  though  the 
stock  was  much  risen,  the  defendant  was  decreed  to  transfer  the 
800Z.  stock  in  specie,  and  to  account  for  all  dividends  from  the 
time  it  ought  to  have  been  transferred. 

Bnt  to  this  it  was  answered,  and  so  mentioned  to  the  jury  by 
the  Court  in  their  charge,  that  the  measure  of  damages  in  con- 
tracts to  deliver  wheat  and  other  articles  had  been  heretofore 
settled  by  the  Court,  and  the  rule  was  to  assess  the  diflTerence 
between  the  value  of  the  article  when  it  was  to  be  delivered  and 
the  price  at  the  time  of  contract ;  that  it  wms  so  fixed  in  the  case 
cf  Cox  vs.  Fox,  and  Lewis  &  Sons  vs.  Carradan  (the  notes  of 
the  Court's  opinion  in  the  latter  case  having  been  read  to  the 
jury  and  hereto  subjoined),  and  that  on  the  whole  circumstances 
of  the  present  action,  the  rule  of  decision  seemed  applicable 

thereto. 
The  jury  found  a  verdict  for  the  plaintiflF  for  169Z.  13*.  2d. 

damages. 

Messrs.  Bradford  and  Coxe,  pro  quer. 
Mr.  Lewis,  pro  def. 

[Copy  of  the  chief  justice's  notes  of  the  Court's  opinion,  20th 
April,  1786.     Inter  Lewis  &  Sons  t\*».  Carradan  :  — ] 

"By  this  contract,  defendant  was  obliged  to  deliver  1,000  bush- 
els of  wheat  on  10th  of  October,  1781,  at  4*.  ^d.  per  bushel. 
If  wheat  rose  in  price,  still  he  ought  to  have  delivered  it,  or 
pay  the  difference  of  the  price;  for  if,  after  the  day  of  delivery, 
wheat  had  fallen  in  price,  the  plaintiff  was  not  obliged  to  re- 
ceive it  and  pay  the  4*.  6(2.  per  bushel,  as  it  was  not  delivered 
on  the  day.    Therefore  he  would  not  have  been  bound  by  the 
contract,  but  entitled  to  receive  his  75Z.  and  interest  back  again, 
and  not  to  take  wheat  in  lieu  of  it  at  4^.  ^d.    The  rule  or  meas- 
ure of  damages  in  such  cases  is  to  give  the  difference  between 
the  price  contracted  for  and  the  price  at  the  time  of  delivery. 
This  is  the  rule  in  our  opinion,  but  it  is  like  all  other  rules, 
a  general  rule  which  implies  exceptions.     As  in  this  case,  or 
any  other,  particular  or  additional  damages  may  be  given  in 
evidence. 

"If  the  plaintiffs  could  prove  that  their  mill  was  out  of  em- 
ploy for  want  of  this  wheat,  or  that  they  had  made  a  contract  to 
deliver  a  quantity  of  flour,  which,  for  want  of  this  wheat,  they 
conld  not  comply  with,  and  thereby  sustained  a  loss,  either  in 
the  profit  they  would  have  made,  or  by  damages  awarded  against 
them  for  non-compliance,  or  any  other  special  matter,  it  ought 
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to  be  given  in  evidence.  Cases  cited  pro  quer. :  5  Yin.,  510 ; 
1  Plowd.,  ^90 ;  1  Inst.,  92 ;  2  Vern.,  97,  280,  394, 424.  Pro  def. : 
Law  Evid.,  194;  1  Cha.  Cas.,  209;  Bull.  Ni.  Pri.,  32,  132;  3 
Vern.,  416;  1  Burr.,  1167. 

^^Y erdiot pro  quer,  for  1561,  damages,  and  6d.  costs." 


Pbtkk  "Wikoff  et  al.  r)8.  Ellison  Pekot  et  al. 

Defendant  cannot  withdraw  a  plea  at  the  time  of  trial,  to  give  him  the  ben- 
efit of  conclusion  to  the  jury. 

Case.  Defendants'  counsel  moved  to  withdraw  their  plea  of 
non-assumpsit,  and  rely  on  their  plea  of  payment  alone  (appar- 
ently to  have  the  benefit  of  conclusion  to  the  jury),  but  it  was 
opposed  as  contrary  to  all  practise.  The  Court  thought  that  the 
application  was  not  made  in  time..  They  would  not  decide  that 
there  was  no  case  wherein  a  party  might  not  be  permitted  to 
withdraw  a  plea  at  the  bar ;  but  this  clearly  cannot  be  done  in 
the  present  instance. 

Messrs.  Bradford  and  Ingersol,^^?  quer, 

Messrs.  Lewis  and  Wilcocks^  pro  def.    [See  3  Binn.,  689.] 


Vicaby's  Executors  vs.  Ross  et  al. 

Bill  of  lading  signed  by  the  captain  of  a  ship  at  a  foreign  port,  was  allowed 
as  evidence  in  a  suit  by  his  executors  against  the  owners,  to  show  the  usage 
of  trade  at  that  port. 

Suit  by  the  plaintiffs,  as  executors  of  captain  John  Vicary, 
for  wages  due  to  the  testator  as  commander  of  the  ship  Diligent. 
A  bill  of  lading  of  sugars,  coffee,  &c.,  signed  by  Vicary  at 
Leogane,  30th  August,  1783,  expressing  them  to  be  received  on 
board  the  ship,  and  to  be  delivered  at  Nantz  on  payment  of  cer- 
tain freight,  besides  the  customary  average  and  primage,  was 
offered  in  evidence  by  the  plaintiffs,  to  show  that,  agreeably  to 
the  usage  of  that  trade,  the  captain  was  entitled  to  certain  priv. 
ileges. 

This  was  opposed  by  the  defendant,  as  the  captain  could  not 
by  his  own  signature  constitute  such  proof  for  himself.  The 
Court  overruled  the  objection,  and  allowed  the  evidence  to  go  to 
the  jury,  as  it  was  a  mercantile  case,  and  there  could  be  no  in- 
tention to  fabricate  the  evidence  for  this  express  purpose. 

Messrs.  Rawle  and  Du  Ponceau,  ^o  quer. 
Messrs.  Moylan  and  'Kif&in^pro  def. 
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Bheinhold  et  al.  Indorsees  vs.  John  Dkbtzell  et  al. 

< 

In  a  suit  by  indorsees  of  a  bill  of  exchange  against  the  drawers,  .evidence 
cannot  be  received  that  it  was  customary  to  draw  such  bills  as  agents  to  a  fund, 
and  that  no  recourse  could  be  had  to  the  drawer,  under  this  special  signature. 
A  negotiable  bill  passes  under  the  credit  oi  the  drawers. 

Suit  on  a  bill  of  exchange  for  2,000  guilders,  dated  7th  March, 
1185,  drawn  by  defendants  at  Philadelphia,  in  favor  of  Philip 
Odenheimer,  on  Daniel  flavert  de  Travert,  Esq.,  near  Rotter- 
dam, indorsed  to  Loppenburg  and  Schmierman. 

An  objection  was  made  at  the  trial,  that  the  indorsement  was 
made  to  Loppenburg  and  Schmierman  alone,  and  that  the  suit 
could  not  be  supported  with  the  superadded  name  of  Bheinhold. 
Upon  the  argument,  it  was  agreed  that  the  cause  should  go  on, 
and  the  point  be  reserved  for  future  consideration. 

The  defense  set  up  on  the  trial  was,  that  the  signatures  were 
made  by  the  defendants  to  the  bill  of  exchange  with  the  letters 
"q.  q."  superadded  to  their  names,  respectively,  meaning  (as 
was  conceived  by  the  counsel)  qtiaUtate  qaa^  i.  e,  in  the  capacity 
of  agents  to  the  person  on  whom  the  same  was  drawn.     It  was 
tupged  and  offered  to  be  proved  that  the  custom  of  the  Dutch 
merchants  in  Holland  and  West  India  islands  was,  that  the  per- 
sons who  drew  such  bills  were  not  relied  on  for  payment,  but 
that  the  credit  wap  given  to  the   fund    or   estate  on   account 
whereof  the  persons  drew,  and  that  this  being  understood  by 
all  parties  in  the  purchase  of  such  bills,  no.  recourse  could  be 
bad  against  the  drawers.    But  the  Court  declared  that  there 
could  not  be  even  a  pretense  for  such  custom  in  the  present  in- 
stance, the  bill  being  drawn  in  Philadelphia;  besides,  the  gen- 
eral law  of  bills  of  exchange,  now  universally  understood  through- 
out the  maritime  parts  of  Europe,  cannot  be  altered  by  the  prac- 
tise of  Dutch  agents  for  sugar  plantations.     The  bill  on  the  face 
of  it  purports  to  be  a  general  negotiable  bill  within  the  custom 
of  merchants,  and  any  person  in  the  course  of  trade  would  make 
no  diflSculty  in  receiving  such  a  bill,  provided  he  was  assured 
of  the  solvency  of  the  drawer.     It  would  tend  to  gross  decep- 
tion, and  the  greatest  inconveniences  would  result  to  the  com- 
merce of  the  country  from  establishing  any  such  distinction  as 
18  contended  for.    The  jury  found  a  verdict  for  the  plaintiffs  for 
466t  68. 

Messrs.  Lewis  and  Moses  Levy,  for  the  plaintiffs. 
Messrs.  Ingersol  and  Sergeant,  for  the  defendants. 
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Lessee  of  Ezbkibl  Thomas  et  al.  vs.  Jambs  CuMMika. 

One  broughi  in  on  attachment,  and  purging  himself  of  the  contempt  on  in- 
terrogatories, shall  be  discharged. 

The  defendant  having  been  >  brought  in  by  attachment  for  a 
contempt  during  the  last  term,  and  having  entered  into  recog- 
nizance with  security  for  his  appearance  on  the  second  Monday 
of  this  term  (1  Bac,  182),  to  answer  to  interrogatories  to  be 
exhibited  against  him  within  the  first  four  days  of  the  term, 
agreeably  to  the  rule  of  the  Court,  now  appeared  in  proper  per- 
son, and  having  ans^wered  to  the  interrogatories  upon  oath,  and 
purged  himself  of  the  contempt,  was  discharged  by  order  of  the 
Court. 

Messrs.  Sergeant  and  M^Kesm^  pro  qner. 
Mr.  Bradford,  ^<?  def. 


M'Culloch's  Case. 

Cour  twill  not  make  a  rule  respecting  a  sheriff's  sale  of  lands  when  the  deed 
has  been  acknowledged  at  a  precedent  term,  without  opposition. 

Mb.  SEBasANT  moved  for  a  rule  on  the  purchaser  to  show 
cause  why  the  sale  of  a  house  and  lot  in  Philadelphia,  late  of 
captain  M^Culloch,  should  not  be  set  aside,  by  reason  of  the  im- 
proper conduct  of  the  sheriff  at  the  sale.  But  it  appearing  to 
the  Court  that  the  sheriff  had  acknowledged  at  a  precedent 
term  the  deed  in  open  Court,  and  no  opposition  had  been  made 
thereto,  the  Court  declared  that  they  could  not  grant  the  rule, 
and  observed  that  it  would  greatly  affect  sheriffs^  sales  if  snch 
practise  was  gone  into.  If  the  sheriff  has  misbehaved  himself 
in  his  office,  the  remedy  of  the  party  injured,  after  the  deed 
has  received  the  sanction  of  the  Court,  is  confined  to  the  sheriff 
alone. 
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Sasbaba  J.  Englefried  V9.  Fred.  Worlpabt  et  al.  Executors. 

Devise  to  three  of  the  testator's  children  in  Germany,  of  one-sixth  part  of 
tlieresidaeof  his  estate  to  each,  *'  provided  that  thej,  their  children,  or  grand 
cliUdren  shall  transmit  proofs  to  the  executors  within  six  years  after  testator's 
death,  of  their  being  hUtc,  and  after  the  said  six  years  no  proof  to  be  admit- 
ted; but  the  said  residue  shall  be  equally  divided  amonff  such  of  his  children 
and  grand  children  as  can  make  such  proof,  and  shall  nave  made  it  within 
the  aforesaid  space  of  time."    Proof  was  made  within  the  time,  but  was  inev- 


itabl?  prevented  from  being  sent  forward.     Adjudged  that  such  devisee  was 

titled  to  bis  residuary 
effe-ctoate  the  testator's  intention. 


entitled  to  bis  residuary  share,  and  the  word  and  ^shall  be  construed  or  to 


The  following  case  was  stated  for  the  opinion  of  the  Court, 
William  Englefried,  having  three  children  in  Germany  by  one 
▼enter,  and  two  other  children  in  Pennsylvania  by  another  ven- 
ter, died,  having  first  made  his  last  will  dated  Decembers,  1781 
(and proved  the  28th  December,  1781), whereby  he  empowered  his 
executors  to  sell  his  real  and  personal  estate,  and,  after  payment 
of  debts  and  faneral  expenses,  he  devises  one-sixth  part  of  the 
residue  to  his  five  children,  and  one-sixth  part  to  his  late  wife's 
sister,  Christiana  Knees.     To  each  of  the  legacies  to  his  children 
in  Germany  he  superadded  the  words,  *'and  in  case  of  his  (or 
her)  death,  to  his  (or  her)  children  or  grand  children."    And  in 
the  close  of  the  will  comes  this  clause :   ^^  Provided  always  that 
mj  said  three  children,  Carl,  Philip,  and  Barbara,   whom  I  left 
in  Germany,  or  the  children  or  grand  children  of  any  or  either 
of  them  who  is  now  dead,  or  the  guardians  of  such  children  or 
grand  children,  shall  within  the  space  of  six  years  from  the 
day  of  my  decease,   transmit  to  my   executors  authenticated 
proofs  of  their  being  alive,  and  that  without  such  proofs  no  part 
of  the  residue  of  my  estate  shall  be  paid  or  remitted  to  them 
my  said  children  or  grand  children  in  Germany,  and  after  the 
expiration  of  the  said  term  or  space  of  six  years  no  proof  shall 
be  admitted,  but  the  said  residue  shall  be  equally  divided  among 
such  of  my  children  and  grand  children  as  can  make  such  proof, 
an^'shall  have  made  it  within  the  aforesaid  space  of  time."    It 
was  mutually  agreed  that  the  plaintiff  was  the  daughter  of  the 
testator,  then  living  in  Germany,  and  that  the  proofs  required 
by  the  will  of  the  testator  were  made  out  in  Germany,  and  put 
into  the  hands  of  Ernst  Bashe,  for  the  purpose  of  being  trana- 
mitted  to  the  executors,  the  defendants,  in  the  month  of  March, 
1787,  who  was  prevented  by  inevitable  accident  from  reaching 
Philadelphia,  and  delivering  the  same  to  the  executors  until  the 
4th  day  of  August,  1788,  when  the  same  were  delivered,  which 
was  more  than  six  years  after  the  death  of  the  testator  and  the 
probate  of  the  will.     If  the  Court  should  be  of  opinion  on  these 
facts  that  the  plaintiff  ought  to  recover,  then  judgment  to  be 
given  according  to  the  verdict  of  the  jury:  otherwise  to  be  en- 
tered tor  thre  defendant  as  in  the  case  of  a  nonsuit. 
6 
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The  '^ase  was  argued  at  the  last  April  term  by  Messrs.  Inger- 
soU  and  Swift  for  the  plaintiff,  and  Mr.  Bradford  for  the  de- 
fendant. 

On  the  part  of  the  plaintiff  lour  points  were  made:  1st,  That 
the  proofs  required  by  the  will  were  not  a  condition  precedent. 
2d,  That  the  condition  had  been  in  substance  complied  with. 
3d,  If  the  condition  had  not  been  exactly  complied  with,  it  was 
the  effect  of  inevitable  accident,  which  would  be  relieved  against 
4:th,  The  condition  was  never  intended  to  disinherit  the  testator's 
children  in  Germany,  but  only  to  quicken  their  application  for 
their  distributive  shares,  that  the  estate  might  be  settled  within 
six  years  after  his  death. 

As  to  the  first  point,  it  was  contended,  that  the  construction 
of  the  will  was  to  be  governed  by  the  testator's  intention.    Cro. 
El.  219.      It  is  apparent  from   the  whole  of  the  will,  that  the 
testator  meant  an  equal  division  of  his  property  among  all  his 
children.     He  endeavors  to  guard  against  the  lapse  of  the  lega- 
cies to  his  children  in  Germany,  by  limiting  them  to  be  paid,  in 
case  of  their  death,  to  their  children  or  grand  children  respect- 
ively.    There  are  no  particular  technical  words  in  a  will  to  de- 
termine what  is  a  condition  precedent  or  subsequent,  but  the  in- 
tention of  the  testator  is  to  control.    Talb.  Gas.  164,  166.    The 
civil  law  makes  no  distinction,  in  personal  legacies,  between 
conditions  precedent  and  subsequent,    nor  does  the  Gourt  of 
Ghancery  in  cases  of  money  devised  on  marriage  with  couBent, 
where  there  is  no  devise  over.     2  Equ.  Gas.  Abr.  215,  in  notisy 
3  Atky.  32.     In  this  instance  the  executors  were  interested  in 
snppressing  the  intelligence  of  the  conditions  in  the  will  to  the 
legatees  in  Germany,  though  by  their  office  they  were  bound  to 
give  notice  thereof.     \_Sed  vide  contra.  Fry  vs.  Porter  1  Vent 
201,  204;  Raym.  236;  1  Mod.  86,  300 ;  2  Keb.  756,  787.] 

To  the  second  point,  was  cited  2  Equ.  Gas.  Abr.  213,  pi.  4. 
When  a  condition  has  been  formed  in  substance,  eqnity  will 
supply  small  defects. 

As  to  the  third  point,  it  w  as  urged,  that  in  cases  of  great  un- 
foreseen events,  which  common  prudence  or  discretion  would 
not  generally  guard  against,  the  law  will,  in  a  variety  of  instances, 
grant  relief;  as  in  Pollard  vs.  Shaffer,  Dall.  215.  Where  injury 
had  been  done  by  a  public  enemy  to  a  sugar  house,  &c.  leased 
for  years,  the  tenant  will  be  excused  from  a  general  covenant  to 
deliver  up  the  premises  in  good  repair,  because  such  an  event 
was  not  within  the  contemplation  of  either  party.  S'>  the  law 
implies  an  exception  in  favor  of  a  common  carrier,  where  goods 
are  lost  by  inevitable  accident.     A  condition  precedent  being 
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only  in  nature  of  a  penalty,  the  intent  of  a  trust  shall  be  re- 
garded, though  the  condition   was  not  performed  within   the 
time  limited,     1  Equ.  Cas.  Abr.  107,  pi.  1.      A  forfeiture  shall 
not  bind  where  a  thing  may  be  done  after,  or  a  compensation 
made  for  it,  as  where  the  condition  is  to  pay  money,  &c.     1 
Equ.  Cas.  Abr.  108,  pi.  3.     One  having  three  daughters,  devises 
lands  to  his  eldest,  upon  condition  that  she  within  six  months 
after  his  death,  pay  certain  sums  to  her  two  other  sisters,  and  if 
she  failed,  he  then  devises  the  land  over  to  his  second  daughter 
on  the  same  condition ;  equity  may  enlarge  the  time  for  payment, 
though  the  premises  are  devised  over  (because  it  lies  in  com- 
pensation, though  a  condition  precedent),  1  Equ.  Cas.  Abr.  109, 
pi.  5.  .Devise  to  a  kinsman  paying  lOOOZ.  apiece  to  his  two  daugh- 
ters   (his  heirs  at  law);  devisee  makes  default,  the  premises 
are  recovered  in  ejectment  by  the  two  daughters,  yet  the  de- 
visee was  relieved  on  payment  of  principal,  interest,  and  costs, 
though  to  the  disinherison  of  the  heirs,  and  in  favor  of  a  volun- 
tary devisee.     1  Equ.  Cas.  Abr.  109,  pi.  8.    Being  beyond  sea 
will  excuse  against  outlawries.      Cro.  Jac.  226.     One  shall  not 
loose  his  estate  without  notice  of  a  proviso  contained  in  a  deed  or 
will,  that  he  should  not  disturb  the  executor.     8  Co.  92a,  100. 
4  Co.  79J.     Forfeitures  are  odious  in  law  :    whoever  will  take 
advantage  of  them,  must  give  notice  to  him  who  is  to  forfeit. 
3  Term  Bep.  172.     If  a  condition  be  to  do  a  thing  upon  per- 
formance of  an  act  by  the  feoffee  or  obligee,  which  is  secret,  and 
lies  only  in  his  breast,  the  performance  of  the  condition  is  ex- 
cused, till  feoffor  or  obligee  gives  notice  that  he  has  performed 
the  first  act.     2  Comy.  Dig.  461,  L.  8,  462. 

The  fourth  point  was  said  fo  be  obvious  on  the  face  of  the 
will.  Chancery  makes  no  distinction  between  conditions  prece- 
dent and  subsequent  in  such  a  case.  2  Vern.  222.  By  constru- 
ing the  condition  to  be  subsequent,  the  manifest  intent  of  the 
testator  is  effectuated,  but  is  destroyed  by  calling  it  a  precedent 
condition.  The  devise  to  the  plaintiff  is  a  vested  interest,  which 
the  testator  intended  should  take  effect  if  she  was  alive,  or  in 
case  of  her  death  should  go  to  her  children  or  grand  children. 
The  will  directs ,  that  the  legatees  in  Germany  should  transmit 
to  the  executors  proofs  of  their  being  alive  within  six  years. 
Such  proof  was  actually  transmitted  by  the  plaintiff, J)ut  a  public 
enemy  prevented  the  receipt  of  the  authenticated  papers.  Upon 
a  rigid  literal  construction  of  the  will,  it  may  be  said,  that  in  case 
of  the  proofs  not  being  sent  in  to  the  executors  within  six  years, 
the  share  of'  such  legatee  not  sending  in  such  proof  is  to  go 
over  to  the  legatees   in    Germany,   who  shall   have  strictly 
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complied  with  the  will.      But  supposing  that  none  of  the  chil- 
dreD  in  Germany,  owing  to  great  public  causes,  had  transmitted 
their  proofs  within  the  six  years,  and  after  that  period    had 
elapsed,   the  executors  had  received    their  proofs,  who  could 
have  taken  advantage  of  the  forfeiture  ?     Not  the  children  by 
the  second  venter,  because  that,  construction  would   militate 
against  the  express  words  of  the  will.     In  such  case,  therefore, 
the  time  of  proof  must  necessarily  be  dispensed  with,  or  the  in- 
tention  of  the  testator  would  be  clearly  violated.    It  may  be 
urged,  that  equity  may  enlarge  the  term  in  a  condition,  ^where 
compensation  may  be  made  by  payment  of  money,  but  not  oth- 
erwise :  but  to  this  it  may  be  answered,  that  where  no  injury 
or  loss  has  accrued,  there  can  be  no  idea  of  compensation.  What 
compensation  can  possibly  be  looked  for  in  the  present  instance, 
where  the  laches  is  not  imputable  to  the  plaintiff? 

It  was  argued  on  the  part  of  the  defendants,  Ist,  That  the 
proofs  were  a  condition  precedent  to  the  taking  of  the  legacy 
2d,  On  failure  of  such  proofs,  there  was  a  devise  over.  3d, 
The  condition  does  not  lie  in  compensation  after  forfeiture. 

That  the  condition  was  precedent,  and  that  there  was  a  devise 
over  on  non-pertbrmaqce  thereof,  it  was  said,  was  evident  from 
the  words  of  the  will.    No  part  of  the  legacies  was  to  be  paid  or 
remitted  to  the  children  in  Germany  without  such  proof,  and 
after  the  space  of  six  years  no  such  proof  was  to  be  admitted, 
but  the  residue  was  to  be  equally  divided,  &c.    It  is  the  right 
and   liberty  of  the  subject  who  makes  a  voluntary  disposition 
of  his   own  property,  to   dispose  of  it  in   what  manner,  and 
upon  what  terms  and  conditions  he  pleases.    This  will  be  uni- 
versally allowed.      It  is  also  a  fixed  and  settled  maxim  of  law, 
that  if  an  estate  is  limited  to  commence  on  a  condition  prece- 
dent,  nothing  can  vest  or  take  effect  till  the  condition  is  per- 
formed,  and  this  is  so  strong  and  setted  a  point,  that  it  holds  ' 
though  the  previous  act  was  at  first  impossible,  or  after  becomes 
impossible  by  the  act  of  God,  Or  other  accident,  the  estate  can 
never  vest.    2  Equ.  Cas.  Abr,  216,  pi.  12.  in  notis.      Co.  Lit. 
206,  219. 

The  executors  were  not  bound  to  give  notice.  The  limitation 
in  the  will  requires  that  the  children  in  Germany  should  come 
forward  within  the  stipulated  period  with  their  proofs.  Where 
no  one  is  bound  to  give  notice,  no  notice  need  be  given.  When 
the  six  years  were  elapsed,  it  became  the  duty  of  the  e^^ecutors 
to  settle  and  divide  the  estate. 

In  all  cases  that  lie  in  compensation,  equity  may  dispense 
with  the  time.    6  Vin.  Abr.  98,  pi.  9. 
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If  an  estate  is  to  vest  on  the  intermarriage  of  A  and  B,  and 
the  condition  become  impossible  by  the  act  of  God,  as  in  case 
A  bad  died  within  the  three  years  limited  for  the  marriage,  or 
soon  after  the  death  of  the  testator,  Holt,  C.  J.  thought  the 
estate  would  never  arise,  and  that  there  would  be  no  relief  in 
that  case.  5  Yin.  9S.  pi  10.  2  Yeni.  840.  Where  a  condition 
is  precedent  to  the  vesting  of  an  estate,  chancery  cannot  relieve 
in  the  case  of  non-performance :  otherwise,  in  case  of  a  forfeiture 
for  which  a  valuation  can  be  made  and  compensation  given.  5 
Vin.  93.  pi.  11.     1  Salk.  231.  pi.  10. 

A  seized  in  fee  having  three  daughters,  devised  to  trustees  to 
convey  to  the  eldest  if  she  shall  pay  6000Z.  to  her  two  sisters  in 
six  months;  and  if  she  shall  not,  then  he  gives  the  like  pre- 
emption for  the  same  time  to  the  second ;  and  if  she  shall  not, 
then  to  the  third.  The  money  must  be  paid  punctually  at  the 
time,  and  equity  will  not  enlarge  it.  6  Vin.  93.  pi.  12.  Equity 
will  not  relieve  against  the  breach  of  a  condition  precedent, 
where  the  damages  accrued  are  contingent  and  cannot  be  esti- 
mated.    6  Yin.  93.  pi.  15. 

The  chief  justice  delivered  this  term  the  opinion  of  the  Court, 
after  stating  the  will  and  case. 

The  question  is,  What  is  the  meaning  of  the  will  ?  for  on  the 
intention  of  the  testator  the  construction  of  the  will  must  de- 
pend.    1  Wms.  666.     2  Wnis.  673. . 

The  testator  had  five  children  and  a  relation  of  his  late  wife, 
dependent  on  his  bounty.     He  gives  to  each  one-sixth  part  of 
the  residue  of  his  estate,  with  a  proviso  that  his  three  children 
in  Grermany,  their  children   or  grand   children,  shall  transmit 
proofs  to  his  executors  within  six  years  after  his  death,  of  their 
being  alive.  It  is  admitted  that  the  proof  was  made  by  the  plain- 
tiff within  the  period  limited  by  the  will,  but  inevitable  accident, 
arising  from  the  public  measures  in  Europe,  prevented  their  being 
sent  forward.    Each  child  was  equally  the  object  of  the  testator's 
bounty.  The  clause  in  the  will  must  have  been  inserted  to  quicken 
the  application  for  the  money,  by  such  of  his  children  who  lived  in 
Germany.    It  cannot  be  conceived  that  under  all  .possible  events, 
the  testator  meant  to  deprive  them  of  their  portion  of  his  property 
if  the  proofs  did  not  come  over  in  time,  when  they  were  prevented 
from  sending  them  forward  by  inevitable  accident.    It  is  imma- 
terial whether  the  condition  be  construed  precedent  or  subse- 
quent.    We  must  regard  the  evident  intention  of  the  testator, 
&ud  to  effectuate  this  intention  we  will  construe  the  copulative 
"and"  in  the  latter  part  of  the  proviso  as  the  disjunctive  "  or," 
which  will  folly  entitle  the  plaintiff  to  recover.  The  word  "  or  " 
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in  a  will,  lias  been  rejected,  and  the  word  "  and "  construed 
"  or,"  and  the  word  "  or  "  construed  "  and,"  to  comply  "with  the 
intent  of  the  testator. 

2  Stra.  1176.  Pollex.  646.  2  Vem.  388.  1  Wils.  140.  3 
Atky.  390.  So  the  word  "  and  "  has  been  construed  "  or,'^  in  a 
lease.  1  Leon.  74.  And  the  word  "or"  has  been  construed 
*'  and"  in  an  act  of  parliament.     1  Vent.  62. 

Judgment  pro  quern  per  tot.  our. 


Respublioa  V8,  Matthew  Olaskson,  Gboroe  Hughes,  Richard 
Baohe,  Peter  Baynton,  and  David  Lenox,  Commissioneiv 
of  James  !N^ewpobt,  a  bankrupt. 

Court  will  not  compel  commissioners  of  bankrupt  to  give  a  certificate  of 
conformity^  though  they  should  differ  from  the  commissioners. 

Motion  at  a  precedent  term,  and  rule  for  a  mandamns  to  the 
defendants  as  commissioners  of  bankrupt,  to  give  a  certificate 
of  conformity  to  James  Newport,  or  6how  cause  to  the  contrary. 

The  commissioners  made  a  general  return,  that  there  appeared 
to  them  reason  to  doubt  that  the  discovery  and  disclosure 
made  by  the  bankrupt,  was  a  true,  full  and  perfect  discovery 
and  disclosure  of  all  the  estate  and  effects  of  the  said  James 
Newport. 

It  was  now  moved,  that  the  return  was  insufficient,  because 
uncertain.  Under  the  act  "  for  the  regulation  of  bankruptcy,^' 
passed  September  16th,  1785,  p.  653,  sec.  24,  the  bankrupt 
was  entitled  to  receive  a  certificate  from  the  commissioners  on 
his  conforming  to  the  directions  prescribed  by  the  act;  and  the 
supplement  to  this  law,  passed  March  16,  1787,  p.  237,  sec.  3, 
directs  that  he  shall  be  discharged  on  such  certificate,  when 
allowed  by  the  president  or  vice-president  of  the  supreme  exec- 
utive council.  The  return  to  a  mandamus  must  be  certain  in 
every  respect^  and  therefore  it  is  not  sufficient  to  offer  such  mat- 
ter as  the  party  may  falsify  in  an  action,  but  also  such  matter 
must  be  alleged,  that  the  Court  may  be  able  to  judge  of  it,  and 
determine,  whether  the  party's  conduct  be  agreeable  to  law  or 
not.  3  Bac.  Abr.  542.  Cites  2  Salk.  432,  pi.  11.  Lord.  Eaym. 
659.    Vent.  111. 

Mandamns  to  swear  one  into  the  place  of  town  clerk ;  the 
return  was,  that  upon  the  election,  B  had  eighteen  voices,  and 
the  party  who  sued  the  mandamus  but  seventeen,  and  that  thej 
had  sworn  in  B.    It  was  held  a  bad  return,  being  argumentative, 
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when  it  should  be  express  and  direct,  that  he  was  not  chosen 
(6 Mod.,  309).  So  on  a  mandamus  granted  to  restore  therecorder 
of  Barnstable,  directed  to  the  mayor,  and  he  returned  quod  non 
constat  nobis  that  he  was  ever  elected ;  and  the  return  was  ad- 
jadged  insufficient,  and  restitution  awarded  (T.  Raym.,  153). 

The  return  should  be  special;  as  in  the  case  of  the  TSAwgva. 
Mayor  of  Durham,  where  a  freeman  is  disapproved  of,  a  good 
reason  for  so  doing  (1  Burr.,  127).     This  Court  have  a  superin- 
tendent jurisdiction  over  every  inferior  jurisdiction,  and  will  in 
such  cases  exercise  the  same  powers  as  the  Court  of  King's  Bench 
in  England,  who  are  never  excluded  unless  by  the  express  words 
of  a  statute.     The  return  of  the  commissioners  should  be  stated 
in  such  a  manner  as  to  enable  this  Court  to  determine  on  the 
legality  of  their  proceedings,  and  to  rejudge  their  judgments. 
On  the  present  return,  no  issue  can  be  formed,  no  fact  can  be 
brought  to  trial.     The  power  of  tlie  commissioners  is  absolute 
by  these  means ;  and  a  man  may  be  hung  up  in  suspense  during 
his  whole  life,  without  having  the  privilege  of  being  heard  be- 
fore another  tribunal,  in  his  own  defense.     The  idea  of  conform- 
ity must  be  gathered  from  the  original  act  and  supplement;  but 
ought  the  commissioners  solely  and  exclusively  to  judge,  with- 
ont  appeal,  respecting  it,  on  the  facts  ?     They  should  either  ap- 
prove or  disapprove  of  the  bankrupt's  conformity.     But  if  they 
have  jealousies  and  suspicions,  why  are  they  not  particularly 
expressed?     Lord  Chancellor  Hardwicke,  on  a  petition  to  him 
to  disallow  the  certificate  of  one  Williamson,  a  bankrupt,  form- 
erly a  merchant  of  Cork,  in  Ireland,  declared  that  he  himself 
had  very  great  jealousy  and  suspicion  concerning  the  view  with 
which  the  commission  was  taken  out,  but  declared  they  were  not 
sufficient  to  proceed  upon. 

On  the  part  of  the  commissioners,  it  was  urged  that  the  return 
being  in  the  express  words  of  the  supplement  to  the  act,  "  for 
the  regulation  of  bankruptcy,"  must  be  clearly  sufficient.  It  was 
by  no  means  argumentative,  but  precise  and  express.  They  are 
not  bound  by  law  to  make  any  special  return,  or  to  state  their 
particular  doubts  or  suspicions,  or  the  grounds  of  them.  Under 
the  first  law,  the  commissioners  were  required  to  give  a  certifi- 
cate of  conformity  to  the  bankrupt,  though  they  had  the  strong- 
est reasons  to  disbelieve  the  truth  of  his  discovery  and  disclosure. 
Under  the  latter  law  they  are  to  exercise  a  reasonable,  not  an 
Arbitrary,  discretion,  and  determine  on  their  oaths  whether,  un- 
der all  the  circumstances,  it  appears  to  them  there  has  been  a 
candid  and  ingenuous  account  given  to  them  by  the  bankrupt, 
on  his  different  examinations.    The  supplement  nearly  pursues 
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the  words  of  the  statute  (5  Geo.  2,  c.  30,  sect.  10),  in  England ; 
except  that  therein  four  parts  in  five,  in  number  and  value  of  the 
creditors,  for  not  less  than  201.  respectively,  who  shall  haveddly 
proved  their  debts  under  the  commission,  shall  sign  the  certifi- 
cate and  testify  their  assent  to  the  allowance  thereof.     As  the 
bankrupt  laws  now  stand  in  Pennsylvania,  the  discretion  of  the 
commissioners  is  intended  to' be  exercised  for  the  benefit  of  the 
creditors,  and,  in  this  instance,  is  exclusive,  for  they  must  exer- 
cise their  own  private  judgment.     Suppose  a  fact  was  tried  by  a 
jury  on  an  issue  joined,  or  that  the  Court  on  a  special  statement 
returned  by  the  commissioners,  should  think  there  was  a  true 
discovery  and  disclosure  of  the  bankrupt,  and  doubts  still  re- 
mained in  the  breasts  of  the  commissioners  of  the  truth  of  them; 
would  this  Court  compel  them  to  certify  against  their  own  judg- 
ment ?    Could  they  be  deemed  to  be  in  contempt  when  they 
come  forward  and  say,  ^^  We  have  taken  an  oath  or  affirmation, 
faithfully,  impartially,  and  honestly,  according  to  the  beet  of 
our  skill  and  knowledge,  to  execute  the  powers  and  trusts  re- 
posed in  us;  and  under  that  solemn  sanction  declare,  that  we 
heretofore  had,  and  still  have,  reason  to  doubt  that  the  discov- 
ery and  disclosure  of  the  bankrupt  is  not  true,  full,  and  perfect. 
Our  consciences  and  judgments  still  remain  unsatisfied  ?  " 

No  mandamus  will  lie  to  an  inferior  Court,  to  compel  them  to 
giue  a  particular  judgment,  though  they  may  be  forced  to  give 
a  judgment. 

The  Court,  upon  the  argument,  were  of  opinion  the  rule  should 
be  discharged,  as  they  could  not  legally  compel  the  commission- 
ers to  sign  the  certificate  of  conformity,  even  though  an  issue 
should  be  found  in  favor  of  the  bankrupt,  or  the  Court,  on  a 
special  statement  of  the  facts,  should  difier  from  the  commission- 
ers, whether  there  was  a  full,  true,  and  perfect  discovery  and 
disclosure  on  the  part  of  the  bankrupt.  If  any  inconveniences 
should  arise  from  this  doctrine,  the  legislature  only  are  compe- 
tent to  the  remedy. 

Messrs.  Lewis,  Sergeant,  Fisher,  and  M'Kean,  pro  rqpvb. 
Messrs.  Bradford,  Wilcocks,  and  Tilghman,^^  d^. 

See  1  Atk.  82,  where  Lord  Hardwicke  observes  :  "  Certifi- 
cates are  matters  of  judgment,  and  I  do  not  know  that  a  manda- 
mus would  lie  to  compel  an  allowance  ;  for  it  is  discretionary 
in  the  commissioners  first,  and  afterwards  in  the  Lord  Chancel- 
lor ;  and  yet  it  ought  not  to  be  arbitrary  either  in  the  commie- 
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sioners  or  the  chancellor  to  say  we  will,  or  we  will  not,  allow  a 
certificate  ;  bat  thej  onght  to  be  governed  entirely  by  fairness 
or  frandnlent  behavior  in  the  bankrupt" 


Maktha  Stewabt  (landlord)  vs.  Thomas  Mabttn  (tenant). 

When  between  landlord  and  tenant  Justices  of  the.  peace  do  not  allow  a 
reasonable  time  to  the  tenant  to  procure  his  testimony.  Court  will  set  aside 
their  proceedings. 

Tfe  proceedings  in  this  case  were  removed  by  certiorari^ 
from  the  county  of  Luzerne. 

It  appeared  by  the  affidavits  of  the  defendant,  and  Kosewell 
Wellfi,  his  attorney,  produced  to  the  Court,  that  the  defendant 
had  a  material  witness,  one  Mrs.  Annis,  resident  in  Newtown, 
in  the  state  of  New  York,  whom,  by  reason  of  the  shortness 
of  the  time  from  the  service  of  the  summons  to  the  day  of  trial, 
he  could  not  subpoena,  and  that  he  offered  to  verify  this  by  affi- 
davit to  the  justices,  to  induce  them  to  postpone  the  trial ;  but 
the  justices  refused  his  prayer,  and  went  on  immediately  to  trial, 
and  issued  execution,  founded  on  the  verdict  of  the  jury,  for 
52.  damages  and  costs,  and  also  a  writ  of  possession  of  the 
premises. 

A  motion  was  now  made  to  set  aside  the  proceedings. 

Per  Oariam.  Justices  of  the  peace,  in  cases  of  landlord  and 
tenant,  have  great  and  extensive  powers.  The  act  giving  them 
jurisdiction,  evidently  intending  to  give  the  landlord  festmum 
remedium^  we  have  adopted  the  rule,  that  a  certiorari  is  no  «*- 
persedeas^*  founded  in  principles  of  general  convenience.  But 
we  will  always  examine  such  proceedings  narrowly,  and,  to  ef- 
fectuate this  purpose,  we  must  of  necessity  call  in  the  aid  of 
affidavits. 

In  the  present  instance,  it  appears  to  us  that  the  justices  did 
not  allow  a  reasonable  time  to  the  defendant  to  procure  his  tes- 
timonv  from  the  state  of  New  York,  which  he  offered  to  swear 
was  material  for  him»  This  is  so  strong  an  act  of  injustice,  that 
we  find  ourselves  constrained  to  set  aside  all  the  proceedings 
once  the  general  issue  pleaded,  and  award  the  restitution  as 
well  of  the  premises  as  of  the  51,  recovered  as  damages. 

Mr.  Lewis,  pro  quer. 

Messrs.  Bradford,  Ingersol,  and  Sergeant,  jtt^  def. 

*  Kot  Is  writ  of  ertor.  6  Bimn.  611. 
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SEPTEMBEE  TEEM,  1791. 

PRESENT  —  M*KEAN,  CHIEF  JU8TICK    SHIPPEN,  YEATBS,  AND 

BRADFORD,  JUSTICES. 


[MxmnuirsuM.—  Baring  the  T»c«tlon,  the  Honorable  William  Bradford,  Jr^  Esq^  wai  ap- 
pointed one  of  the  Joatloes  of  the  Supreme  Court,  quamdiu  m  6erM  gesserit,  on  the  20th  dij 
of  Aagust,  179L.  Jared  Ingeraol,  Eaq.,  waa  appointed  attorney  general  on  the  22d  day  of  Aa- 
gnet»  1791.    Both  oommiaalona  were  publiahed  in  the  Bopreme  Conrt^  September  6tli,  1791.] 


Lessee  of  Miohael  Jot  et  al.,  assignees  of  Chbistian  Wistz,  a 

bankrupt,  vs.  Thbophilus  Cossabt. 

To  warrant  a  commission  of  bankrupt  there  must  be  a  trading,  a  debt  em- 
traeUdy  and  an  act  of  bankruptcy  subsequent  to  the  16th  September. 

Persons  interested  may  contest  the  legality  of  the  petitioning  creditor's 
debt ;  but  question  whether  creditors  who  have  receiyed  a  dividend  utider^ 
the  commission  are  not  estopped  ? 

This  cause  came  before  the  Court  at  the  last  term^  on  a  motion 
for  a  new  trial,  founded  on  a  supposed  misdirection  of  the  Court 
to  the  jury.  The  case  appeared  on  the  trial  as  follows,  being 
stated  by  the  chief  justice. 

The  lessors  of  the  plaintiff  claimed  title  to  a  house  and  lot  in 
the  city  of  Philadelphia,  as  assignees  of  the  commissioners  of 
bankruptcy  of  the  estate  of  Christian  Wirtz,  a  bankrupt.  The 
defendant  showed  title  to  the  premises  under  a  deed  dated  30tb 
June,  1787,  from  the  said  Wirtz  to  Dr.  Charles  Moore.  Thia 
deed  was  made  honafide^  for  a  valuable  consideration,  and  with- 
out notice  of  any  act  of  bankruptcy.  On  the  22d  May  preced- 
ing, Wirtz  had  executed  a  deed  for  two  other  lots  to  Philip 
Wager  and  wife,  she  being  a  daughter  of  said  Wirtz,  withoat 
any  consideration  in  money. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  this  deed 
was  not  only  void  and  fraudulent  as  to  creditors,  but  an  act  of 
bankruptcy. 

The  counsel  for  the  defendant  insisted  that  this  deed  did  not 
constitute  the  crime  of  bankruptcy,  though  void  against  cred- 
itors ;  that  Wirtz  had  never  given  any  thing  with  his  daughter 
in  marriage,  and  by  this  deed  conveyed  the  two  lots,  not  worth 
more  than  200Z.,  without  any  intention  of  fraud. 

They  fiirther  relied  on  an  exception  to  the  plaintiff's  title, 
that  the  petitioning  creditors,  Joy  and  Hopkins,  had  no  right  to 
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apply  for  a  commission  Against  Wirtz,  because  no  part  of  their 
demand  accraed  after  passing  the  act  of  assembly  respecting 
bankrnptcy.  The  last  item  of  their  account  is  charged  on  the 
third  of  Jane,  1785,  and  the  law  was  enacted  on  the  16th  Sep* 
tember,  1786. 

To  which  it  waa  replied,  that  the  fact  as  to  the  last  item  was 
trae,  bnt  that  Wirtz,  on  the  8d  of  Jane,  1786,  gave  a  note  on 
the  back  of  the  account,  promising  to  pay,  with  interest,  which 
was  a  contract  or  transaction  sabsequent  to  the  passing  of  the 
act,  and  out  of  the  proviso ;  and  that  were  this  otherwise,  no 
person  but  the  bankrupt  coald  take  advantage  of  it. 

The  Court  left  it  to  the  jury  to  determine  whether  the  deed  of 
the  22d  May,  1787,  under  all  the  circumstances  given  in  evi- 
dence, was  an  act  of  bankruptcy ;  and  if  they  should  conceive  it 
was,  which  was  very  probable,  yet  the  Court  inclined  to  the 
opinion,  that  the  debt  of  the  petitioning  creditors  did  not  arise 
after  the  passing  of  the  act  of  assembly ;  and  that  the  subsequent 
note  on  the  account  could  not  be  sued  as  a  promissory  note,  not 
being  negotiable,  and  that  it  did  not  bring  their  debt  within  the 
meaning  of  the  act ;  also,  that  the  defendant  had  a  right  to  take 
advantage  of  this,  as  well  as  the  bankrupt. 

However,  if  the  verdict  should  be  for  the  defendant  on  these 
grounds,  the  Court  reserved  these  two  points  for  further  discus- 
sion, in  case  the  plaintiff  should  think  proper  to  move  for  a  new 
trial 

Verdict  for  defendant. 

The  motion  for  the  new  trial  was  argued  at  the  last  July  term, 
by  Messrs.  Lewis,  Tilghman,  and  A.  Morris,  for  the  plaintiff,  and 
Messrs.  Ingersol,  Sergeant,  and  Rawle,  for  the  defendant 

It  was  urged,  on  the  part  of  the  plaintiff,  that  a  bankrupt  was 
considered  as  a  criminal  in  the  eye  of  the  law,  and  it  was  there- 
fore necessary  that  the  act  for  regulation  of  bankruptcy  should 
not  have  a  retrospective  view.  The  proviso  in  the  act  (3  State 
Laws,  6^5)  that  the  debt  or  demand  must  have  arisen  after  the 
Pitssing  of  the  act,  was  introduced  for  the  benefit  of  the  credit- 
ors, or  at  least  of  the  bankrupt  himself  But  the  maxim  is  ^peis- 
J^PQtes  renunoiare  juri  pro  se  introdiccto.  The  whole  system 
of  policy  respecting  the  bankrupt  acts,  was  evidently  grounded 
on  the  interest  of  the  creditors  in  general,  and  not  of  any  indi- 
▼idoal  purchasers,  however  fair  or  honest.    The  preamble    of 
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the  act  fallj  proves,  that  the  object  of  tbe  legislature  was  to  di- 
vide the  whole  property  of  the  bankrupt  ratably  ainon^^  hia 
creditors,  from  the  time  of  the  act  of  bankruptcj  committed.  Ail 
the  acts  of  bankruptcy  are  to  be  construed  favorably  for  credit- 
ors, and  so  as  to  suppress  fraud.  1  Burr.  474.  The  manaorement 
of  the  bankrupt's  estate,  and  an  equal  distribution  of  the  proper- 
ty amongst  the  creditors,  are  the  two  main  objects  which  the 
whole  bankrupt  law  has  in  view.    Ibid,  476. 

The  doctrine  of  relation  in  case  of  a  sale  after  an  act  of  bank- 
ruptcy committed,  is  established,  to  prevent  fraud  ;  and  though 
it  may  sometimes  occasion  particular  inconveniences,  yet  it  is 
considered  as  conducive  to  tbe  general  good  of  the  public.  The 
statutes  make  all  conveyances  and  acquisitions  of  property  void, 
by,  from,  or  under  the  bankrupt,  and  the  property  of  the  as- 
signees to  be  good  and  valid.  1  Blackst.  Rep.  68. 

The  memorandum  indorsed  on  the  account  altered  the  nature 
of  the  debt,  from  Wirtz  to  Joy  and  Hopkins.  It  gave  them  a 
new  remedy,  for  under  it  they  might  have  brought  insifrntZoonir 
putasaet.  It  is  substantially  as  much  a  debt  or  demand,  which 
has  arisen  on  a  contract  or  transaction  subsequent  to  the  passing 
of  the  bankrupt  law,  as  the  case  of  a  bond  given  for  a  debt  pre- 
viously existing ;  and  the  practise  has  been  frequent  to  enter 
into  voluntary  bonds  for  old  debts,  for  the  very  purpose  of  ob- 
taining a  commission.  Dall.  389,  386. 

But  should  this  point  be  doubtful,  or  the  law  clearly  other- 
wise, the  plaintiff's  counsel  contended  that  no  one  but  tbe 
bankrupt  could  take  advantage  of  it.  On  a  suit  brought  by  the 
assignees  of  a  bankrupt  for  a  debt  justly  due  to  him,  objection 
was  made  by  the  defendant,  that  the  debt  of  the  petitioning 
creditor  being  created  above  six  years  previous  to  the  applica- 
tion for  the  commission,  could  not  warrant  the  subsequent  pro- 
ceedings ;  but  the  Cotrt  overruled  the  objection,  saying  it  did 
not  lie  in  the  mouth  of  a  third  person  to  make  the  objection ;  the 
bankrupt  alone  could  do  it,  but  he  has  waived  it  by  appearing, 
and  submitting  to  the  commission,  and  being  examined  under 
it ;  and  this  amounts  to  an  acknowledgment  of  the  debt.  5  Burr. 
3628.  A  third  person  shall  not  take  advantage  of  a  petitioning 
creditor's  debt.     1  Term  Rep.  407. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  debt  of 
the  petitioning  creditors  was  not  a  sufficient  ground  for  awarding 
the  commission,  it  not  being  a  debt  or  demand  which  had  arisen 
on  a  contract  or  transaction  subsequent  to  the  16th  September, 
1785.  The  last  item  of  the  account  of  Joy  and  Hopkins  iB 
charged  on  the  3d  June,  1785.    The  subsequent  agreement  in- 
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dorsed  thereon  gave  the  parties  bo  new  right  or  remedy.  An  ac- 
tion of  debt  oould  not  be  maintained  on  it ;  nor  could  it  be  sued  as 
a  promissory  note,  as  it  did  not  specify  any  certain  sum,  agreeably 
to  the  act  of  assembly  passed  28th  May,  1715.  (Old  ed.  of  Laws, 
p.  58«)  It  is  true,  the  memorandum  would  support  insimid 
wmpuiassei ;  but  this  species  of  action,  it  has  been  resolved, 
gives  DO  new  right ;  it  only  ascertains  an  old  one.  1  Salk.  207, 
208.  S.  O.  cited  Sayer's  Law  of  Costs,  88.  Taking  a  note 
from  a  bankrupt  does  not  preclude  the  original  demand,  unless 
the  party  ehoald  be  guilty  of  negligence.  1  Term  Bep.  408. 
And  legislative  interference  was  found  necessary  in  this  very 
matter.  Ibid.  The  subsequent  agreement  amounts  merely  to 
an  acknowledgment  of  a  preceding  debt,  and  to  pay  interest  It 
cannot  be  compared  to  a  bond,  which  extinguishes  the  original 
debt,  and  gives  the  party  a  superior  remedy. 

As  to  the  latter  point,  a  great  variety  of  cases  may  be  cited 
from  the  books,  to  show  that  in  England  the  proceedings  on  a 
commission  of  bankruptcy  are  open  to  full  investigation  by  all 
persons  interested  therein.  Such  are  1  Term  Bep.  573.  2  Blacks. 
Bep.  728.  2  Stra.  744,  1004.  Oowp.  898,  427.  2  Wils.  884. 
The  same  doctrine  has  been  solemnly  determined  in  the  Com- 
mon Fleas  of  Philadelphia  county,  after  the  ftiUest  argument. 
Dall.  381.  But  it  is  said  for  the  plaintiff  that  none  but  the 
bankrupt  can  make  objection  to  the  legality  of  the  petitioning 
creditor's  debt.  If  the  law  were  so,  it  would  certainly  be  put 
into  the  power  of  a  bankrupt,  by  collusion  with  a  creditor,  to 
defeat  the  just  right  of  any  fair  purchaser.  And  why  should  a 
third  person  have  it  in  his  power  to  examine  and  controvert 
every  proceeding  from  the  commission  of  bankruptcy  commen- 
cing, except  the  petitioning  creditor's  debt,  when  the  interests 
of  such  persons  are  to  be  affected  ? 

The  following  requisites  must  be  proved  in  every  suit  brought 
by  the  assignees  of  a  bankrupt:  Ist,  That  the  bankrupt  was  a 
trader  within  the  statutes.  2d,  The  act  of  bankruptcy.  8d,  The 
petitioning  creditor's  debt,  4th,  The  commission  regularly 
granted.  6th,  The  assignment ;  and  6th,  The  property  in  the 
bankrupt  2  Espin.  297.  Bull.  Nid  Prim,  4to  ed.  87,  39,  40. 
Though  the  bankrupt  acquiesce  in  a  commission,  still  it  may  be 
controverted.  Cowp.  828  (in  notis).  This  very  point  was  fully 
gone  into  in  the  case  of  Pleasants  V9,  Meng  et  al.  Dall.  388. 

The  chief  justice  this  term  delivered  the  unanimous  opinion 
of  the  Court.  He  stated  the  case  fully  as  it  appeared  on  the  trial. 
The  two  points  have  been  very  fully  and  ably  argued,  and  many 
cases  have  been  read  out  of  the  books  much  to  the  purpose. 
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We  think  the  debt  of  the  petitioning  creditors  did  not  war- 
rant the  commission  of  bankruptcy  taken  ont  on  the  11th 
October,  1788.  The  words  of  the  first  proviso  in  the  3d  sec- 
tion of  the  act  "for  regulation  of  bankruptcy"  are,  "that  the 
debt  or  debts,  demand  or  demands,  of  such  creditor  or  cred- 
itors, so  as  aforesaid,  entitled  to  apply  for  and  procure  a  com- 
mission to  be  issued  against  any  such  bankrupt,  shall  have 
arisen  subsequent  to  the  passing  of  this  act."  "Novr  this  act 
passed  on  16th  September,  1786. 

It  appears  that  the  legislature  were  scrupulously  cautions  to 
do  nothing  which  might  in  any  wise  aflfect  contracts  or  dealings, 
previous  to  that  time.  To  come  under  this  law  there  must  be 
a  trading,  a  debt  contracted,  and  an  act  of  bankruptcy,  all 
posterior  to  its  date. 

Now  it   is   confessed,  that  the   whole   of  the  account  of 

Messrs.  Joy  and  Hopkins  against  Christian  Wirtz,  was  prior  to 

the  date  of    the  act,    and   the   sole  question  is,   whether  the 

memorandum  indorsed  on  the  account  and  signed  by  Wirtz  on 

3d  June,  1786,  will  create  a  debt  of  that  date. 
No  action  of  debt  could  be  maintained  on  this  writing;  of 

itself  merely,  it  cannot  raise  a  duty.  No  action  will  lie  on  it  as 
a  promissory  note,  because  it  is  not  negotiable.  Indeed,  an 
insimvl  computasaet  would  lie,  but  that  is  on  the  old  duty,  and 
derivative.  Besides,  the  memorandum  operates  no  extinguish- 
ment of  the  debt  for  the  merchandise  sold  before.  It  does 
not  alter  the  old  duty,  nor  does  it  in  any  degree  dignify  it,  or 
give  a  better  remedy  to  the  parties.  It  therefore  still  remains 
a  debt,  arising  on  a  contract  prior  to  the  passing  of  the  law. 
This  seems  too  plain  to  require  being  enlarged  upon.  See  3 
Black.  Com.  465.     Dall.  389,  423. 

The  second  point  is,  that  this  exception  could  be  taken  by  the 
bankrupt,  but  by  no  other  person.    If  any  person  is  injured  by 
a  transaction  between  others,  reason  points  out  that  he  should 
be  permitted  to  shew  that  the  act  was  unlawinl.    Though  the 
proceedings  of  commissioners  of   bankrupts   in  England   are, 
almost  in  every  stage,  examinable  by  the  Lord  Chancellor,  yet 
the  trading,  act  of  bankruptcy,  commission  and  certificate,  have 
been  severally  subjects  of  litigation  in  their  courts  of  law,  for 
which  see  numerous  cases  cited  by  the  cooinsel,  in  Dall.  Bep. 
881 ,  and  2  Burr.  932  and  934,  which  very  much  resemble  the 
present  case.    We  do  not  think  it  should  be  in  the  power  of  any 
two  persons  by  any  contrivance  between  them,  to  defeat  a  third 
person  of  his  estate,  without  his  concurrence  or  default    This 
would  be  giving  an  unjust  operation  to  the  act  of  assembly,  by 
an  ex  post  facto  proceeding.     How  far  the  creditors  who  have 
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received  a  distribution  under  this  commission,  may  be  estopped 

from  taking  advantage  of  this  exception,  We  need  not  saj ;    bat 

we  are  clear  that  Dr.  Charles  Moore  is  not  thus  predoded. 

Upon   the  whole,  the  Coort  were  nnanimonsly  of  opinion, 

that  the  rule  to  show  caase  why  a  new  trial    shonld  not  be 

granted,  be  discharged. 

Judgment  pro  def. 


Sbspublioa  v8.  Jahss  Ls  Cazb,  Miohaxl  Mallbt,  and  John 

Boss. 

Court  will  not  grant  a  new  trial,  because  tlie  Jary  liave  exceeded  legal  inter- 
est in  the  measure  of  damages  for  delaying  the  payment  of  money,  unless  it 
be  excessive.  Admiralty  has  no  jurisdiction  in  the  case  of  *',legal  wreck.*' 
Admiralty  may  take  a  stipulation  to  perform  a  decree ;  and  a  writing,  though 
Toid  as  a  stipulation,  may  be  good  as  a  contract ;  on  which,  the  sum  being 
certain,  debt  will  lie. 

Ah  action  of  debt  was  brought,  by  way  of  information,  by  the 
attorney  general,  against  the  defendants,  for  40002.  sterling 
money  of  Great  Britain,  of  the  value  of  66662.  i8s.  8d.  lawful 
money  of  Pennsylvania,  in  the  debet  and  detinet,  upon  a  writ- 
ing signed  by  the  defendant  and  taken  in  the  Court  of  Admi- 
ralty of  Pennsylvania,  in  the  nature  of  a  caution  or  stipulation, 
dated  4th  November,  1783. 

The  information  stated  the  whole  case,  and  the  papers  recited 
therein,  except  the  libel,  which  was  stated  very  generally  from 
the  admiralty  proceeding. 

It  appeared  on  the  trial  that  5285  French  crowns,  and  1580 
Spanish  pieces  of  eight,  had  been  shipped  in  Philadelphia,  by 
one  Captain  Ourree,  on  board  the  brigantine  Count  Durant, 
Captain  Forenay,  on  account  of  Lewis  Lanoiz,  of  Bordeaux. 
The  vessel  was  cast  away  in  the  bay  of  Delaware  (within  a  mile 
of  Lewistown),  and  the  money  taken  out  of  her  in  a  boat  by  the 
captain.     It  was  brought  to  Lewistown,  and  from  thence  to 
Philadelphia.      Forenay    applied    to  the  Admiralty  Court  of 
Pennsylvania  to  receive  the  cash,  and  filed  his  libel  for  salvage. 
Le  Caze  and  Mallet  applied  by  petition  to  that  Court  to  receive 
the  money  as  correspondence  of  Lanoix,  and  offered   therein 
to  give  caution  for  the  amount,  deducting  the  salvage  and  ex- 
penses.    A  stipulation  was  given  accordingly  by  Le  Caze  and 
Uallet,  with  John  Eoss  as  surety,  under  the  order  of  the  judge, 
conditioned  to  pay  the  money  to  Lanoix,  or  the  true  owner,  and 
indemnify  the  judge  and  officers  of  the  Court,  under  the  penalty 
of  4000Z.  sterling. 

The  defendants  pleaded  payment  and  nil  debent.  The  attor- 
ney general  replied,  non  9olverurU  /  and  the  issues  came  on  to 
^  tried  in  September  term  last,  by  a  special  jury  of  merchants. 
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when    a  verdict   was   fouDd  for  the  commonwealth  for  3768Z. 
98.  7d. 

Seven  reasons  were  then  filed  in  arrest  of  judgment,  and  also 
a  motion  for  a  new  trial ;  and  the  same  were  argued  at  great 
length  the  last  July  term,  by  Messrs.  Randolph,  Lewis,  Ingersol, 
Moyiaud,  and  Mifiiin,  for  the  defendants,  and  by  the  attorney 
general,  Messrs.  Sergeant,  Coxe,  and  Du  Ponceau,  for  the  com- 
monwealth. 

The  reasons  in  arrest  of  judgment  were :  — 

1.  It  does  not  appear,  by  the  declaration,  that  the  subject 
matter  of  the  admiralty  suit,  therein  mentioned,  was  within  ad- 
miralty jurisdiction. 

2.  The  evidence  and  proceedings  in  the  admiralty  show  that 
the  subject  matter  was  properly  and  exclusively  cognizable  in  a 
Common  Law  Court. 

8.  The  stipulation  was  such  a  writing  as  the  admiralty  had 
no  jurisdiction  to  take,  and  therefore  was  void  in  itself. 

4.  Debt  will  not  lie  on  it. 

5.  It  is  not  sufficiently  stated  that  the  silver  coin  was,  or  is, 
the  property  of  Lewis  Lanoix.' 

6.  If  the  suit  was  of  mere  admiralty  jurisdiction,  and  exclu- 
sive, it  belongs  to  them  to  determine  it. 

7.  The  admiralty  had  no  jurisdiction,  the  silver  coin  being 
in  the  custody  of  Captain  Forenay. 

The  motion  for  the  new  trial  was  grounded  on  this,  that  the 
verdict  was  against  evidence  in  finding  a  larger  sum  than  was 
really  due. 

On  the  first  reason  in  arrest  of  judgment,  it  was  insisted  by 
the  defendant's  counsel  that,  there  being  no  averment  in  the 
declaration,  that  the  suit  was  of  admiralty  jurisdiction,  the  same 
is  defective.  Every  thing  of  the  substance  of  the  action  must  be 
included  in  the  declaration.  4  Bac.  Abr.  .6,  7.  The  essence  of 
the  action  is  that  without  which  the  Conrt  could  not  have 
grounds  to  give  their  judgment.  Ibid,  8.  Though  it  need  not 
be  more  certain  than  the  nature  of  the  thing  admits  of.  Ibid,  17. 

The  admiralty  jurisdiction  is  conversant  merely  in  maritime 
cases ;  and  where  the  contract  arises  part  at  sea  and  part  on 
land,  the  Common  Law  Courts  have  the  jurisdiction.  The  Court 
of  Admiralty  is  a  limited  and  particular  jurisdiction.  3  Blackst. 
Com.  106.  Admiralty  is  considered  of  inf<?rw>r  jurisdiction,  being 
bounded  and  circumscribed  by  certain  laws  and  stated  rules, 
and  is  subject  to  the  control  of  the  temporal  Courts.  1  Bac.  558. 
In  cases  of  Courts  of  limited  and  particular  jurisdiction,  hold- 
ing plea  of  causes  without   their  jurisdiction,    defendant  iB 
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not  precladed  by  pleading  in  chief  from  taking  advantage  of  the 
want  of  jurisdiction :  Aliter  of  the  Oourts  of  Westminster.  Garth. 
11, 12.  Nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  coart,  but  what  is  expressly  averred  or  alleged  to 
be  so.  1  Bac.  562.  2  Lord  Rajm.  1810.  1  Saund.  74.  1 
Vent.  2.  T.  Jones  280.  1  Sid.  95.  T.  Raym.  68.  Cro.  Jac. 
95.  1  Term.  Rep.  151.  When  plaintiff  declares,  he  must  show 
the  jurisdiction  of  the  inferior  Court.     Bull.  4to  ed.  82. 

To  this  it  was  answered  by  the  counsel  for  the  common- 
wealth, that  though  it  is  necessary  to  allege  the  substance  of 
the  action  in  the  declaration,  yet  the  jurisdiction  of  the  admi- 
ralty is  not  essentially  necessary  to  be  averred  in  the  present 
instance.  The  cases  cited  by  the  defendant's  counsel  are  such 
where  the  judgments  of  the  inferior  Courts  come  immediately 
before  the  Courts  of  record,  and  not  where  by  indttcemerU  or 
recital^  which  materially  varies  the  cases.  The  ground  of  the 
suit,  is  the  agreement  of  the  defendants  to  pay  the  money  over 
to  the  proper  owner. 

Le  Caze  and  Mallet  acted  as  volunteers  in  this  whole  business. 
They  cauie  forward  by  petition   to  the  Court  of  admiralty,  to 
receive  the  money  for  Lanoix,   though  tKey  did  not  act  either 
under  an  express  or  implied   authority  from  him,  and  they 
offered  Mr.  John  Ross  as  their  security,  that  the  money  should 
be  paid  to  the  true  owner.      Here  by  their  own  conduct  they 
freely  admit  and  affirm  the  jurisdiction  of  the  Court  of  admi- 
ralty.     It  may  justly  be  compared  to  the  case  in  1  Wils.  819. 
Debt  will  lie  on  a  judgment  of  nonsuit  in  an  inferior  Court, 
without  alleging  that  the  plaint  was  levied  for  a  cause  of  action 
arising  within  the  jurisdiction  of  the  Court  of  London,  because 
the  now  plaintiff  was  brought  into  Court  by  the  defendant,  and 
jorisdiction  was  not  the  gist  of  the  suit.     But  a  sentence  of  the 
Court  of  admiralty  is  sufficient  to  presume  a  jurisdiction,  unless 
the  contrary  appear  on  the  face  of  the  proceedings.      In  appli- 
cations for  prohibitions  before  sentence  in  the  admiralty,  B.  R. 
will  examine  the  whole  case,  and  see  the  ground  of  proceedings 
in  that  Court ;  but  after  sentence,  the  party  applying  must  show 
a  nullity  of  jurisdiction  on  the  face  of  the  proceedings.    2  Term 
Rep.  649.    The  same  law   is  laid  down  in   another  case,   by 
Bailer  and  Ashurst;  and  it  is  there  said,  where  jurisdiction  is 
doubtful,  it  is  sufficient  to  prevent  a  prohibition.     lb.  475. 

But  the  cases  cited  are  of  inferior  Courts.  Now  we  deny  that 
the  admiralty  Court  of  Pennsylvania  can  be  called  an  inferior 
Court    It  is  true,  it  was  first  erected  in  Pennsylvania,  on  8th 
8 
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March,  1780.    Bat  it  is  an  old  Court  modelled  anew.  It  assimi- 

latee  the  admiralty  here  to  that  of  England.    It  has  jarisdiction 

of  all  maratime  concerns  on  the  high  seas.    It  is  said  not  to  be  a 

court  of  record,  3  Blackst.  Com.  69,  though  it  has  power  to  fine 

and  imprison.    1  Vent.  1. 
It  is  arranged   by  Sir  William  Blackstone,   amongst    those 

courts  of  jnstice  which  are  of  public  and  general  jurisdiction 
thoughout  the  realm,  in  contra«distinction  to  those  of  a  private 
and  special  jurisdiction.  In  England  it  is  termed  the  high  Gonrt 
of  admiralty.  Every  thing  is  to  be  intended  in  favor  of  the  ju- 
risdiction of  Courts  not  of  the  inferior  class.  In  narrs  on  foreign 
judgments,  jurisdiction  is  never  averred.  Vide  Dougl.  1.  But 
admit  for  argument's  sake,  the  declaration  to  be  informal,  will 
not  the  verdict  cure  it?  Debt  will  lie  for  amercement  in  a  Court 
leet,  and  it  must  be  laid  that  the  party  was  an  inhabitant ;  jet,  if 
it  is  not  so  laid,  it  is  cured  by  verdict.    Bull.  167. 

On  the  second  reason,  it  was  contended  by  the  defendants, 
that  it  appeared  by  the  admiralty  proceedings,  that  the  coin  was 
considered  as  wreck.  Ist,  By  the  memorial  of  captain  Forenaj 
to  the  admiralty  to  receive  the  money.  2d,  By  the  order  of  that 
court.  3d,  By  the  memorial  for  expenses  of  salvage.  4th,  By 
the  decree  of  the  Court  thereon.  5th,  By  the  petition  of  Le 
Caze  and  Mallet  to  have  the  coin  delivered  to  them  on  their 
giving  security;  and  6th,  By  the  decree  of  the  admiralty 
thereon,  and  the  stipulation  entered  into. 

Now  wreck  of  the  sea  is  of  common  law  jurisdiction  by  the 
express  words  of  the  statutes,  13  Rich.  2.  c.  5,  and  16  Rich.  2.  c. 
3.    To  give  the  admiralty  jurisdiction,  it  must  be  surmised  iu 
the  libel  that  the  transaction  was  on  the  high  sea,  and  the  fact 
must  correspond.    In  the  present  libel,  the  place  where  the  fact 
of  wrecking  happened,  is  not  particularly  expressed,  whether  on 
the  sea,  a  creek,  &c.     There  is  a  distinction  of  jurisdiction  in  the 
admiralty  between  the  instance  Court  and  prize  Court.  Locality 
designates  the  jurisdiction  of  the  former;  the  subject  uatter 
designates  that  of  the  latter.      Courts  of  common   law   have 
jurisdiction  of  the  taking  of  a  ship  at  sea,  except  when  taken 
as  prize.    .Dougl.  691,  2,  8,  (in  notis).    The  very  term  "  wreck" 
excludes  the  jurisdiction  of  the  admiralty,    it  is  frequently 
used  without   the  additional  words    ^'  of  the  sea."    1  Blackst. 
Com.    290,  1,  2,  3.      Here   the  silver    was  never  out  of   the 
possession  of  the  captain.    If  he  or  his  crew  keep  possession 
of  the  goods,  there  is  no  wreck  or  pretense  lo{  it.     6  Co.  107. 
But  if  even  the  captain  had  been  out  of  possession  of  the  silver, 
the  admiralty  would  not  thereby  acquire  jurisdiction.    The  word 
^^  wreck"  in  the  admiralty  profieedings  must  be  considered  in  its 
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legs!  and  technical  sense.  The  word  ^^  covenant ''  in  the  case  in 
4  Bqit.  2035  was  taken  in  the  common  and  general  sense,  being 
ased  by  parties  not  in  Conrt.  So  it  is  nsed  in  8  Blackst.  157,  as 
a  verbal  promise.  Captain  Forenay  did  not  file  his  libel  for 
salvage,  nor  was  there  any  necessity  for  going  into  the  Conrt 
of  admiralty  for  the  parpose.  Yide  Parke  on  Marine  Insurance, 
U9  to  156. 

If  the  captain  and  seamen  do  not  their  utmost  to  save  goods 
cast  on  land  they  lose  their  wages.  Salvage  is  due  by  all  laws, 
per  Holt,  Chief  Justice,  and  may  be  recovered  at  common  law, 
wherein  the  trouble,  risk,  and  benefit  to  the  party  is  to  be  con- 
sidered. 1  Ld.  Kaym.  393.  The  word  strand  means  the  verge  of 
the  sea  or  any  river;  strand^  means  run  on  ground.  Wesket,  536. 
Prohibition  will  lie  even  after  sentence  in  the  admiralty,  pro- 
vided the  want  of  jurisdiction  appears  on  the  face  of  their  pro- 
ceedings. 12  Co.  78 ;  2  Term  £ep.  649  ;  3  Term  Rep.  4,  5 ;  6 
Mod.  252. 

The  following  cases  were  also  cited  to  prove  a  want  of  juris- 
diction in  the  admiralty.  3  Blackst.  Com.  106 ;  6  Yin.  512,  524, 
pL  6 ;  4  Inst.  144,  2  Inst.  166,  167 ;  5  Co.  106,  107. 

To  this  it  was  answered  by  the  counsel  for  the  commonwealth, 
tikat  nothing  but  the  Court  proceedings  can  impeach  the  jurisdic- 
tion of  the  admiralty  after  sentence.  It  has  been  already  ob- 
served that  the  jurisdiction  is  to  be  presumed :  if  doubtful,  it  is  a 
sufficient  answer  to  the  objection. 

The  objections  of  the  defendants  to  the  jurisdiction  are  three : 
1st,  that  the  money  is  wreck ;  2d,  That  the  vessel  was  stranded ; 
and  3d.  That  salvage  in  the  present  instance  is  not  of  admiralty 
jurisdiction.  As  to  the  first  objection,  we  say  that  the  word 
''wreck''  in  the  proceedings,  must  be  taken  in  its  common  and 
natural  sense.  Wreck  is  defined  to  be  ''  the  ruins  of  a  ship 
which  has  been  stranded  or  dashed  to  pieces  on  a  shelf,  rock,  or 
lee  shore  by  tempestuous  weather.''  Wesket  on  Insurance,  606. ' 
The  words  ''  legal  wreck  "  are  used  by  this  author.  Ibid.  And 
so  frequently  by  Sir  William  Blackstone,  to  prevent  the  mis- 
takes of  students.  1  Blackst.  292,  293,  &c.  Now  it  appears 
here  by  the  whole  proceedings,  that  it  could  not  be  wreck  in  the 
legal  sense,  for  the  captain  and  mariners  were  saved.  And 
therefore  by  this  circumstance  the  legal  import  of  the  term  wreck 
is  controlled. 

As  to  the  second  objection,  atranding  means  running  on  the 
ground  whether  wet  or  dry :  but  it  is  stated  in  the  libel  that  the 
stranding  was  on  the  high  sea ;  so  that  in  this  particular  also  the 
technical  meaning  of  the  word  wreck  is  excluded. 
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As  to  the  third  objection,  it  is  well  known  that  the  powers  of 
a  Oourt  of  law  are  very  incompetent  in  the  cases  of  salvage,  con- 
tribution  and  average.     The  jurisdiction  of  the  admiralty  is 
often  by  usage,  as  in  the  case  of  part  owners  not  agreeing  to 
freight  a  vessel,  seamen's  wages,  &c.     Molloy  lib.  2,  c.  6,  sec. 
7.     Salvage  is    matter  of   admiralty  jurisdiction,  thoagh    the 
goods  were    attached  on  land.     1  Salk.  35.      Goods  may    be 
wrecked  at  sea  before  they  are  cast  on  land.      5    Oo.  106  h. 
There  is  a  difference  between  wreck  at  sea  and  wreck  of  sea. 
lb.  107  J.    Now  wreck  and  shipwreck  are  used  in  the  civil  law 
as   synonymous  terms.     OoUection  of  Oleron  Laws,  113,  849, 
850,  352.     We  contend,  therefore,  that  on  a  fair  construction 
of  the   admiralty   proceedings,    the  word    ** wreck"  mnst  be 
taken  in  its  common  and  received  sense,  and  as  distinguished 
from    "legal  wreck,"   as   in  the  case  in  4  Burr.  2085,  where 
the  word  "  covenant"  in  admiralty  proceedings,  was  considered 
as  an  agreement  in  common  parlance,  and  not  necessarily  to 
import  a  contract  under  hand  and  seal. 

*  On  the  third  reason,  it  was  insisted  by  the  defendant's  connsel, 
that  the  stipulation  in  the  admiralty  was  merely  void,  supposing 
that  Oourt  to  have  no  jurisdiction   of  the  subject  matter.    A 
new  Oourt  cannot  prescribe.  'Such  a  tribunal  can  have  no  other 
jurisdiction  than  is  expressed  in  its  erection.     6  Vin.  Abr.  497, 
sec.  3.   It  is  not  a  Oourt  of  record,  1  Vent.  1 ;  12  Oo.  104;  8 
Black.  Oom.109.  Pleas  coram  nonjttdioe  we  void  in  themselves. 
10  Oo.  76  a.  1  Lil.  Abr.  608 ;  3  Burr.  1922.  Where  Oourts  exer- 
cise a  jurisdiction  which  they  have  not,  it  is  coram  nan  judice^ 
and  trespass  will  lie  against  the  officer.  2  Wils.  384.     Where  it 
appears  that  the  cause  of  action  was  out  of  the  jurisdiction  of  the 
inferior  Oourt,  escape  will  not  lie  against  the  officer,  for  it  iB 
merely  void.  1  Rol.  Abr.  545,  pi.  1.  A  record  of  a  thing  whereof 
the  court  where  the  record  is,  hath  no  jurisdiction  of  the  cause, 
•  shall  be  no  estoppel  of  another  action.  lb.  868,  D.    A  recogni- 
zance taken  in  the  Oourt  of  admiralty  to  stand  to  the  order  of  the 
Oourt  is  void.  Noy,  24.    In  the  present  instance  the  stipulation 
purports  to  bind  the  lands  and  tenements  of  the  defendants, 
which  it  clearly   cannot  do.     Admiralty  cannot  take  recogni- 
zance as  a  Oourt  of  record  may  do.    4  Inst.  135.    2  Oomy.  Dig! 
c.  8,  tit.  Oounty,   p.   584.     If  admiralty  has  jurisdiction  of  the 
original  cause  it  may  go  on  and  determine  incidents :  but  where 
it  has  not  such  jurisdiction,    though  there   arises   a   question 
in  it  which    is  proper  for  the  conusance  of  that  Oourt,  jet 
that  takes  not  away  the  power  of  the  common  law.    13  Mod. 
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IM.  Comb.  462,  S.  C.  Where  it  appears  on  the  face  of  the 
libel  that  the  spiritoal  Court  can  have  no  conusance,  or  that  the 
party  cited  is  an  inhabitant  out  of  the  diocese,  then  libel  is  felo 
de  96^  and  prohibition  will  issue  after  sentence.  Carth.  33. 
Officer  executing  process  of  an  inferior  Court  is  not  justified,  if 
it  appears  that  the  cause  was  out  of  its  jurisdiction.  1  Salk.  201. 
Ga.  9a,  issued  by  an  inferior  Court  extra  Jurisdictionem^  escape 
will  not  lie  against  sheriff.  Bull.  65.  No  consent  can  give 
juriadiction.  Prohibition  may  be  applied  for  even  agaiust  the 
party's  own  suit.     1.  Vez.  470,  471.     2.  Rol.  812. 

Where  the  greater  part  of  the  owners  of  a  vessel  were  opposed 
by  the  lesser,  in  the  ship's  going  a  voyage,  and  a  stipulation  was 
entered  into  by  the  major  part  of  the  owners  to  the  disagreeing 
partners,  under  the  decree  of  the  admiralty,  prohibition  has 
isened.    Carth.  36.     1  Show.  13,  S.  C.     Comb.  109,  S.  C. 

[It  was  admitted  that  this  case  is  contradicted  in  2  Ld.  Baym. 
1285.  6  Mod.  162.  But  it  was  said  that  the.  subsequent  part  of 
the  case  of  Knight  V8.  Berry,  that  the  major  part  of  the  owners 
were  not  without  a  remedy  at  law  in  such  a  case,  had  not  be^n 
shaken  by  any  authority.] 

Bond  taken  by  the  ordinary  from  an  administrator  to  compel 
him  to  make  distribution  of  the  surplus  of  the  intestate's  per- 
sonal estate  among  the  next  of  kin,  however  just  and  reasonable 
it  would  appear,  has  been  held  void  in  the  Cohrts  of  law  before 
the  statutes  of  distribution,  22  and  23  Car.  2.  1  Lev.  238.  T. 
Bajm.  498,  499,  225,  and  in  such  cases  prohibitions  have  issued 
from  the  temporal  Courts.  1  Wms.  49.  2  Wms.  441,  442,  447, 
448.    Vid.  1  Vent.  166.    2  Lev.  36. 

Bat  it  may  be  said  that  the  stipulation  in  the  admiralty  may 
be  void  as  such,  yet  it  may  operate  as  a  private  contract  or 
obligation.  We  ask.  Had  that  Court  a  right  to  demand  such 
stipulation  in  the  present  instance  ?  Was  it  not  done  under  color 
of  oflSce,  and  by  a  kind  of  legal  coercion  ?  Would  not  the  sancti- 
fying of  such  a  transaction  as  a  contract  or  agreement,  neces- 
sarily introduce  all  the  inconveniences  of  usurped  jurisdictions, 
of  which  the  common  laws  have  been  so  uniformly  jealous? 

To  this  it  was  answered,  that  all  the  authorities  cited,  went 
on  the  ground  of  the  Court  of  Admiralty  of  Pennsylvania,  having 
exceeded  their  jurisdiction,  which  cannot  be  conceded  for  the 
reasons  above  mentioned.  The  proceedings  of  the  Courts  of 
Admiralty  are  often  governed  by  usage,  as  in  the  cases  of  sea- 
men's wages,  and  part  owners  taking  stipulations  on  letters  of 
marque  dnd  reprisal.  Where  the  custom  has  been  established 
by  usage,  Courts  of  law  will  not  interfere.    2  Lord  Baym.  1286. 
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In  each  a  case  in  France,  the  money  would  have  been  lodged  in 
the  admiralty.    Here  was  a  French  captain,  agent  and  owner. 
They  parsaed  the  laws  and  customs  of  their  own  country.    The 
admiralty  has  jurisdiction  to  take  recognizance  or  stipulations. 
3  Blackst.  Oom.  108.     1  Ld.  Rayra.  223,  235.    2  Ld.    Baym. 
1285.   2  Stra.  890.    2  Sid.  152, 197.    6  Mad.  162.    Oro.  £1.  685. 
F.  N.  B.  97,  B.    They  are  used  in  that  Oourt  as  synon jmoos 
terms.    3  Blackst.  108.   2  Ld.  Raym.  1285.  Admiralty  has  power 
to  take  stipulations  in  other  cases  than  to  compel  an  appearance. 
1  Wils.  103.    It  in  not  pretended  that  they  can  bind  lands  by 
their  stipulations  as  a  Oourt  of  Record.     Those  words  in  the  stip- 
nlation  in  the  present  case  must  be  rejected  as  surplusage.     In 
a  late  case  determined  in  England,  a  recognizance  taken  in  the 
admiralty  of  Nova  Scotia,  ^'binding  lands  and  tenements,"  was 
sued  in  the  admiralty  of  England,  aud  on  motion  for  a  pro- 
hibition, the  same  was  denied.    It  was  resolved,  that  though  it 
could  not  be  considered  as  a  recognizance  to  bind  lands,  yet  it 
operated  as  a  stipulation  by  the  parties  to  abide  the  decision  of 
the  Oourt  of  Appeals.    Henry  Blackst.  189,  164. 

This  case  is  cited  by  BuUer,  J.  3  Term  Rep.  270. 

The  authorities  produced  to  show  that,  previous  to  the  statutes 
of  distribution,  a  bond  given  by  the  administrator  conditioHed 
to  make  distribution  of  the  surplus  of  the  intestate's  estate, 
was  void,  went  on  this  ground,  that  the  ordinary,  by  such  an 
obligation,  violated  the  clear  right  of  the  administrator  to  such 
surplus,  which  was  vested  in  him  by  the  stat.  of  31  Edward 
8,  chap.  11.  1.  Wms.  49.  2  Wms.  441,  442,  447,  448.  Where 
the  spiritual  Court  took  a  bond  from  an  administrator  durante 
minori  estate^  with  the  will  annexed,  for  duly  administering  and 
paying  debts  and  legacies,  and  on  demurrer  it  was  objected, 
that  it  was  a  void  bond,  not  warranted  by  21  Hen.  8,  c  5,  or  at 
common  law ;  but  the  Oourt  supported  it  as  a  bond  at  common 
law,  being  made  for  a  reasonable  purpose.  2  Stra.  1137.  Yide 
T.  Raym.  78.    Oro.  El.  544. 

So  here,  it  is  insisted  for  the  state,  that  if  the  stipulation  can- 
not operate  as  such,  stricio  jure^  it  may  as  a  good  contract  anil 
binding  agreement.  Any  thing  will  amount  to  a  contract  which 
expresses  the  meaning  of  the  parties,  though  it  wants  form. 
Powell  on  contracts,  313.  Here  are  all  the  essentials  of  a  good 
contract;  proper  parties  and  subject  matter,  consen  ,  right  on 
one  hand  and  obligation  on  the  other.  If  the  property  had  oo 
owner,  the  state  would  be  entitled  to  it;  it  is  the  common  mode 
of  taking  recognisances  and  stipulations  to  the  commonwealth. 
If  the  judge  of  the  admiralty  did  not  act  strictly  and  literally  as 
such,  he  is  to  be  considered  as  f^gent  for  the  captain ;  and  he  did 
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precisely  what  the  captain  ex  oBquo  et  hono^  ought  to  have  done 
for  the  true  owner. 

On  the  fourth  reason  in  arrest  of  judgment,  it  was  contended 
by  the  defendant's  counsel,  that  the  stipulation  could  not  sup- 
port an  action  of  debt.    It  lies  on  8imple>Bontracts,  specialities, 
or  matters  of  record.     1  Espin.  182.    Indebitatus  assumpait  will 
lie  in  no  case  but  where  debt  lies.     1  Salk.  33.     6.  Mod.  128. 
Nothing  but  a  meritorious  valuable  consideration  can  raise  a 
debt;  and  it  is  not  every  contract  which  obliges  one  to  pay 
money  that  raises  a  debt.    6  Mod.  129.     5.  Mod.  13.  Action  lay 
not  on  a  promissory  note  before  the  statute.  1  Salk.  129.   Debt 
will  not  lie  against  the  acceptor  of  a  bill  of  exchange.  Hard.  486. 
Indebitatus  assumpsit  will  not  lie  on  a  promise  by  A  to  pay  B 
202.  upon  his  receiving  1002.  from  0.     Skin.  196.    Debt  lies  by 
the  party  to  the  contract,  his  executors  or  administrators.     2 
Oomy.  Dig.  640.    Indebitatus  assumpsit  will  not  lie  against  a 
father  for  money  lent  to  his  son  at  his  request.  Carth.  446.  Con- 
Qsee  of  a  statute  staple  cannot  bring  debt,  because  no  seal  of  the 
party  to  it,  but  only  the  king's  seal.    2  Bac.  15  ;  2  Brook's  Abr. 
248. 

Debt  will  not  lie  where  there  is  no  quid  pro  quo.  Dyer,  272. 
Assumpsit  but  not  debt,  will  lie  for  attorney's  fees  against  A  on 
a  retainer  to  prosecute  a  suit  for  J.  S.  Cro.  Oar.  107,  198.  Sands 
Da.  Trevilian. 

It  was  insisted  that  there  was  lo  valuable  consideration  be- 
tween the  commonwealth  and  the  defendants,  or  any  privity  be- 
tween the  state  and  Lanoix. 

To  this  it  was  answered,  that  the  law  must  be  construed  on 
principle;  precedents  must  be  also  attended  to.  (Preface  to 
Douglass's  Reports.)  Ths  state  in  the  present  instance,  is  trustee 
fl>r  Lanoix,  as  in  England,  the  king,  in  certain  instances,  is 
royal  trustee  for  the  party.  1  Vez.  453.  4.  Burr.  2118.  1  Vern. 
439.  Though  a  precedent  cannot  be  produced  of  an  action  of 
debt  being  brought  on  a  stipulation  in  the  admiralty,  yet  it  is 
within  the  reason  and  true  spirit  of  the  adjudged  cases. 

Debt  lies  as  well  without  writing  as  with  writing,  but  in  the 
former  cases  the  defendant  may  wage  his  law.  Wood's  Instit. 
539.  It  will  lie  for  any  determinate  sum  certain.  3.  Blackst. 
Com.  158, 134.  3  Reeve,  58, 62.  2  Comy.  Dig.  637,  8.  Bull.  71. 
2  Bac.  13. 
Debt  is  founded  on  an  express  contract,  in  which  the  certainty 

of  the  sum  or  duty  appears,  and  in  which  the  plaintiff  recovers 
ths  sum  he  goes  for,  in  nvmero.    1  Espin.  182. 

Debt  lies,  though  the  contract  be  by  way  of  promise  execu- 
tory upon  a  good  consideratioui  as  upon  a  promise  to  pay  100^ 
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upon  the  marriage  of  B;  1  Rol.  Ab.  598, 1, 10.  lb.  594,  pi.  14. 
So  though  the  promise  be  for  the  advantage  of  a  stranger  ;  as  if 
one  promises  to  pay  so  much  for  the  education  of  the  child  of 
another.  All.  6.  Or  if  he  retains  a  tailor  for  409.  to  make  a 
garment  for  his  own  daughter ;  2  Rol.  77 ;  or  to  pay  for  the  em- 
broidery of  a  gown  for  the  servant  of  his  daughter.  Ore.  EL 
880.  One  promises  another  202.  if  he  will  marry  S,  a  stranger ; 
debt  will  lie.  7  Vin.  Abr.  880,  E.  So  on  a  promise  to  a  phy- 
sician or  surgeon  if  he  cures  another  person.  lb.  1  Rol.  593 ; 
1,  15,  17. 

So  it  lies  if  the  sum  be  not  certain,  if  it  may  be  ascertained ; 
as  upon  an  agreement  to  pay  the  debt  of  A.  2  Jon.  184.  Dub. 
Cro.  El.  768.    2  Comy.  Dig.  688. 

As  to  the  cases  cited  pro  def.  Oarth.  146.  Butcher  vs.  An- 
drews, and  Dyer,  272,  Pasch.  10  Eliz.,  the  promises  there 
were  made  on  past  considerations,  tor  matters  done  to  strangers, 
and  where  there  was  no  express  promise.  If  a  consideration  be 
executed  and  is  entirely  past,  and  the  contract  is  merely  subse- 
quent, it  is  not  a  sufficient  consideration  to  ground  a  contract 
on,  unless  something  arises  between  the  parties  which  is  merito- 
rious. 1  Powel  on  Contracts,  848,  850.  7  Vin.  Abr.  884.  F. 
pi.  1,  2. 

There  is  a  diversity  betv^een  debt  and  assumpsit.  In  assump- 
sit, it  is  not  necessary  that  the  contract  be  eodem  instantly  but  it 
suffices  if  there  be  inducement  enough  to  the  promise,  and 
though  it  is  precedent,  it  is  not  material ;  but  in  debt,  it  is  requis- 
ite that  benefit  come  to  the  party ;  otherwise  for  want  of  quid 
pro  quo^  debt  lies  not.  7  Vin.  Abr.  882  pi.  18.  Oites  Dyer 
271,  &.  pi.  29.  In  the  present  case,  the  money  was  delivered  to 
the  defendants  in  consequence  of  the  stipulation,  and  eodem  in- 
stanti.  The  stipulation  will  either  operate  Regularly  as  sach,  or 
as  an  express  contract.  In  either  sense,  it  is  a  direct  acknowl- 
edgment of  the  debt.  The  suit  is  not  brought  on  the  stipula- 
tion alone ;  the  information  fully  states  the  whole  of  the  admir- 
alty proceedings.  Debt  lies  on  the  by-law  of  a  corporation,  on 
account  of  the  presumed  consent  thereto.  Informations  in  the 
name  of  the  king  are  never  brought  in  case,  but  uniformly  in 

debt. 

As  to  the  case  of  Sands  vs.  Trevilian,  Cro.  Car.  107,  1^3,  it 

opposes  the  whole  string  of  authorities,  and  is  denied  to  be  law 
in  1  Bol.  Ab.  594,  pi.  14.  2  Show.  421.  Perhaps  the  circam- 
stance  that  the  promise  was  deemed  maintenance,  had  consider- 
able weight  in  the  resolution.  The  conuzee  of  a  statute  staple 
shall  not  have  debt,  because  there  is  a  remedy  prescribed  by  the 
statute.     1.  Bol.  Ab.  599,  M.  pi.  2.     Qtusre^  Vid.  lb.  pi.  8. 
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2  Corny.  Dig.  636.    Astor's  Entries,  223,  327.     Oro.  El.  461, 
494,541,  544. 

On  the  fifth  reasoD,  it  was  said  by  the  defendant's  counsel,  that 
it  should  have  been  expressly  averred  that  the  money  was  the 
property  of  Lewis  Lanoix.  The  stipulation  bound  the  defend- 
ants to  perform  the  trust  respecting  it,  and  was  intended  as  an 
indemnity  to  the  judge  and  officers  of  the  Court  of  admiralty 
against  Lanoix  and  all  other  persons.  The  declaration  should 
have  stated  that  Lanoix  was  the  true  owner,  or  if  that  was  not 
the  case,  that  the  defendants  did  not  remit  the  coin  to  the  true 
owner.  The  true  construction  of  the  stipulation  is,  that  de- 
fendants were  to  be  accountable  to  Lanoix,  if  the  right  owner ; 
but  if  he  was  not,  then  to  the  right  owner.  They  cited  5  Corny. 
Dig.  41.  Fitzgib,  61,  63.  Where  the  promise  is  in  the  disjunc- 
tive, the  declaration  should  state  that  the  defendant  did  not  per- 
form either  the  one,  or  the  other  act. 

To  which  it  was  answered,  that  it  was  sufficiently  laid  that 
the  money  was  the  property  of  Lanoix.  Under  th  s  supposition 
defendants  received  the  money  from  the  admiralty ;  and  if  it 
was  afterwards  discovered  that  it  did  not  belong  to  him,  they 
should  have  paid  it  over  to  the  person  truly  entitled,  upon  proper 
proof.  If  Lanoix  was  not  the  owner,  the  commonwealth  might 
recover  it  for  the  true  owner. 

On  the  sixth  reason,  it  was  insisted  that  if  the  admiralty  had 
original  jurisdiction,  it  belonged  to  them  exclusively  to  deter- 
mine the  present  controversy.  Their  jurisdiction  would  extend 
to  incidental  matters.     6  Vin.  616.  pi.  5. 

The  maxims  are  j>rincipale  trahit  ad  se  acceasori^um  ^  aoceasO' 
rium  sequitur  naturam  principalis.  It  is  contended  for  the  state, 
that  the  admiralty  claimed  jurisdiction  oausa  salvagii  ;  they  must 
then  admit  that  it  draws  to  it  stipulations,  as  necessary  incidents. 
Recognizances  in  chancery  must  be  sued  in  chancery,  and  so  we 
conclude  stipulations  in  the  admiralty  must  be  sued  there  also, 
unless  cases  can  be  shown  to  the  contrary.  That  stipulations 
are  usually  sued  in  the  admiralty,  see  2  Lord  Baym.  1286. 
Carth  27.  They  may  be  compared  to  the  case  of  bail  bonds, 
which  must  be  sued  in  the  Court  where  they  were  taken,  because 
there  may  exist  a  variety  of  circumstances,  which  the  proper 
Court  is  only  competent  to  inquire  into.  3  Burr.  1923.  Scire 
facias  upon  a  recognizance  of  debt  in  chancery;  defendant 
pleaded  a  release,  which  plaintiff  denied,  and  therefore  all  the  re- 
cord, issue  and  process,  was  sent  to  B.  B.  to  be  tried.  The  plaintiff 
was  nonsuited,  but  afterwards  brought  another  scire  facias  in  B. 
9 
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B.  and  well,  for  there  is  the  record :  <iliter  if  the  tenor   of  the 
record  only  had  been  sent. 

It  was  answered  that  the  Oonrts  of  common  law  and  admi- 
ralty had  in  many  instances^  concurrent  jurisdiction,  as  in  the 
case  of  seamen's  wages,  &c.  The  suit  was  not  brought  in  the 
admiralty  here,  merely  because  under  the  terms  of  the  etipala- 
tion,  the  judge  and  officers  of  that  Oourt  were  to  be  indem- 
nified against  the  true  owners  of  the  money ;  and  it  has  been 
determined  that  a  judge  cannot  sit  where  he  is  concerned,  in 
the  suit.    Hard.  503. 

Per  Justice  Shippen.  It  has  been  said  at  the  bar,  that  such 
clauses  in  stipulations  are  unusual ;  but  I  have  known  many 
stipulations  taken  in  this  manner,  because^  the  judges  of  the  ad- 
miralty have  in  many  cases  been  deemed  responsible.  It  is  not 
unusual. 

Bond  in  the  admiralty  to  perform  its  own  decree  must  be  sued 
in  common  law  Court.     1  Keb.  88, 

A  judgment  obtained  in  London,  in  a  cause  which  by  the 
custom  of  the  city  could  not  be  brought  in  the  Courts  of  West- 
minster, debt  will  lie  on  it  in  B.  R.  or  C.  B.  1  Rol.  Ab.  600,  pi. 
8.  A  recognizance  in  chancery  may  be  sued  in  B.  B.  thougb 
the  regular  remedy  is  by  scire  facias  in  chancery.  Cro.  EL 
608.  Debt  lies  in  0.  B.  on  a  judgment  on  a  scire  facias  on  a 
recognizance  in  B.  E.  2  Com.  Dig.  634.  Cites  Dy.  306a.  in  marg. 
Debt  lies  in  B.  R  on  a  recognizance  of  bail  in  C.  B.  So  of  bail 
in  B.  R.,  it  may  be  sued  in  0.  B.  2  Com.  Dig.  635.  So  of  a 
judgment  in  the  Marshalsea.     Dyei:,  306. 

The  reasoning  and  cases  cited  on  both  sides  under  the  second 
point,  apply  equally  to  the  seventh  reason  in  arrest  of  judgment. 

Finally  it  was  insisted  by  the  defendants,  that  the  verdict  was 
contrary  to  evidence.    The  jury  gave  interest  for  six  years  and 
eleven  months  from  the  date  of  the  stipulation  until  the  day  of 
giving  in  their  verdict.     To  say  the  least  of  it,  the  verdict  savors 
of  the  most  extreme  rigor.      The  condition  of  the  stipulation 
was  to  remit  the  money  to  Lanoix,  or  the  true  owners.    Now 
it  appeared  on  the  trial,   that  Lanoix,  in  the  month   of  April, 
J.784r,  suspended  the  payment  of  the  money  by  his  own  act, 
and  that  no  new  demand  was  made  until  the  writ  was  sued  ont 
against  the  defendants.     Upon  every  legal  and  equitable  prin- 
ciple, there  ought  to  have  been  an  abatement  pro  tantOj  as  the 
engagement  of  the  defendants  to  do  a  specific  act  had  been  dis- 
pensed with,  at  least  for  a  time,  by  the  party  himself.    Brown's 
Rep.  839. 
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To  this  it  was  answered,  that  the  matter  of  demages  was  the 
peculiar  province  of  the  jury ;  that  there  could  be  no  reason 
offered  why  Le  Caze  and  Mallet,  or  their  security,  should  not  pay 
interest  while  they  had  the  use  and  benefit  of  so  large  a  sum  of 
money  in  their  hands ;  that  the  jury  went  upon  the  large  prin- 
ciple on  which  fair  engagements  are  founded,  viz. :  jide%  est  8e)*v- 
anda^  and  that  here  there  had  been  unreasonable  delay  and  vex* 
ation.  3  Burr.  1663  to  1670.  If,  however,  it  should  appear  to 
the  Court  that  the  jury  had  mistaken  the  damages,  by  giving 
interest  for  too  long  a  period,  they  would,  on  the  common- 
wealth's offering  to  remit  it  and  correct  the  mistake,  accept  the 
offer,  and  not  grant  a  new  trial,  under  the  authority  of  2  Term 
Rep.  214. 

The  Court  took  time  to  advise  hereupon,   and  now  the  Ohief 

Justice,  after  fully  stating  the  case,  gave  the  opinion  of  the 

Court,  Mr.  Justice  Bradford  declining  to  take  any  part  in  the 

decision,  having  argued  the  matter  as  attorney  general  pro  re- 

publica. 
The  defendants  have  moved  that  the  judgment  on  the  verdict 

should  be  stayed  on  seven  grounds,  and  have  assigned  one  rea- 
son for  a  new  trial. 

A  motion  tor  a  new  trial  should  not  be  made  after  a  motion 
in  arrest  of  judgment,  unless  in  cases  where  the  party  had  no 
knowledge  of  the  fact  at  the  time  ot  moving  in  arrest  of  judg- 
ment; for  by  moving  in  arrest  of  judgment  you  tacitly  admit  the 
verdict  to  be  good.  2  Salk.  647.  Bull.  326.  1  Burr.  334.  This 
is  settled  by  the  82d  printed  rule  of  this  Court,  by  which  it  is 
ordered  that  no  motion  for  a  new  trial  shall  be  made  after  a  mo- 
tion in  arrest  of  judgment.  The  present  case,  therefore,  must 
not  be  drawn  into  precedent. 

We  shall  therefore,  in  the  first  place,  consider  the  reason  offered 
for  a  new  trial. 

It  has  been  said  the  verdict  was  against  evidence,  becaase 
the  jury  allowed  interest  on  the  sum  demanded,  26632.  bs.  2d.j 
for  two  years,  nine  mouths,  and  nineteen  days  more  than  they 
onght  to  have  allowed,  to-wit :  from  the  4th  November,  1783, 
the  dale  of  the  writing  on  which  the  action  is  brought,  until  the 
23d  August,  1786,  when  the  writ  was  served ;  alleging  that  Lewis 
Lanoix,  for  whose  use  the  information  is  exhibited,  had,  by  his 
own  orders,  suspended  the  remittance  of  the  money  to  him,  dur- 
ing that  period.  This  allegation  is  made  on  the  deposition  of 
John  Sablonier,  who  swore  that  Mr.  James  Le  Caze  arrived  at 
Bordeaux  in  March,  1784,  and,  in  a  conversation  with  Lewis  La- 
noix on  the  9th  April  following,  he,  Mr.  Lanoix,  agreed  to  keep 
the  bills  of  exchange  drawn  by  Le  Caze  and  Mallet  upon  Le 
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Caze  and  Sons  for  the  sum  dae,  and  desired  Jamee  Lie  Caze  to 
write  to  his  partner,  Mr.  Mallet,  in  Philadelphia,  not  to  remit  the 
silver,  which  was  done;  and  it  did  not  appear  in  eyidence  that 
any  farther  demand  of  it  was  made  until  the  23d  Augast,  1786, 
the  day  on  which  the  writ  in  this  cause  was  served. 

Upon  this  evidence,  the  jury  may  have  concluded,    that  Mr. 
Lanoix  only  excused  the  remittance  of  the  silver  durio^^  this 
time,  merely  as  an  indulgence  to  Le  Caze  and  Mallet,  and  from 
an  expectation  that  Le  Caze  and  Sons  would  honor  the  bills ; 
but  being  disappointed  in  this,  he  ought  to  have  interest  for  the 
money,  as  if  no  such  indulgence  had  been  granted;  that  the  for- 
bearance was  at  the  instance  of  James  Le  Caze,  and  merely 
to  oblige  him,  and  that  Lanoix  should  not  be  a  loser  by  it.  The 
jury,  perhaps,  should  not  have  allowed  interest  for  the  time  it 
would  have  reasonably  taken  to  have  remitted  the  silver  fh)m 
Philadelphia  to  Bordeaux  for  Mr.  Lanoix.    Be  this  as  it  may, 
it  was  a  fact  properly  within  the  province  of  the  jury ;  it  was 
their  duty  to  consider  and  determine  it ;  and  in  such  case,  thouglz 
the  legal  interest  is  usually  the  measure  of  damages  for  delaying 
payment  of  money,  yet  if  something  more  is  given,  unless  it  be 
unreasonable  and  excessive,  the  Court  cannot  interfere. 

We  are  therefore  of  opinion  that  a  new  trial  ought  not  to  be 
granted. 

With  respect  to  the  reasons  in  arrest  of  judgment,  they  may 

be  comprised  under  three  heads : 

Ist  That  it  does  not  appear  on  the  record,  that  the  origioal 

cause  concerning  the  five  casks  of  silver,  was   within  the  juris- 
diction of  the  Court  of  admiralty. 

2d.  That  if  it  was  not,  Anthony  Fore  nay,  master  of  the  brig- 

antine  Count  Durant,  had  no  right  by  the  common  law  to  take 

such  a  writing  as  the  one  now  sued,  from  the  defendants. 

3d.  That  if  such  a  writing  could  be  taken  by  the  common 
law,  yet  an  action  of  debt  upon  it  could  not  be  maintained. 

As  to  the  first,  it  is  recited  in  the  information  by  the  attorney 

general,  that  the  libel  in  the  Court  of  admiralty  was  concerning 

five  barrels  of  silver,  saved  from  the  "  wreck  "  of  the  brigantine 

Count  Durant,  and  put   into  the  custody  of  the  marshal,  and 

nothing  more,  except  tliat   "  salvage"  was  decreed  to  captain 
Forenay  for  saving  it. 

Shipwreck  is  a  matter  of  revenue.     In  a  "  legal  wreck,"  the 

goods  must  come  on  shore.     Jetsom^  flotsam^  and  ligan  are  not 

matters  of  revenue,   and   are  cognizable  in  the  admiralty;  tut 

wreck  is  determinable  by  the  common  law.  1  Blackst.  Com.  890. 

8  Blackst.  Com.  160.     5  Co.  106, 107.     6  Vin.  512.  pi.  5. 

It  is  not  alleged  that  the  silver  was  jetsom^  floisaw,^  or  ligoK^ 

or  that  the  cause  arose  within  the  admiralty  or  maritime  jnriB- 
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diction,  or  upon  the  high  seas ;  but  if  we  travel  out  of  the  record, 
the  contrary  appeared  from  the  evidence,  that  the  master  (Fore- 
nay)  had  signed  a  bill  of  lading  for  it,  and  that  it  was  never  out 
of  his  caatodj.  He  carried  it  on  shore  at  Lewistown,  in  the  Dela- 
ware Btate,  and  from  thence  to  Philadelphia  by  land  (1  Vent,  308 ; 
Garth.,  423 ;  Dall.,  50).  All  the  proceedings  of  a  Court  having 
no  jnriadiction,  are  void  (1  Salk.,  201) ;  from  which  it  rather 
seems  that  the  Court  of  Admiralty  had  no  jurisdiction  of  the 
original  cause,  from  any  allegatiou,  averment,  or  any  other  mat- 
ter appearing  in  the  information,  and  that  this  matter  would  not 
warrant  a  suit  in  that  Court.  But  as  to  this  point,  it  is  not  neces- 
sary to  give  a  positive  opinion. 

The  second  point  is,  whether  Forenay  could  take  this  writing, 
by  the  common  law,  from  the  defendants.    Although  a  Court 
of  Admiralty  cannot  take  a  recognizance,  ^hich  is  a  bond  or  ob- 
ligation of  record,  from  the  defendants,  not  being  a  Court  of 
record,  nor  the  judge  a  judge  of  record  (6  Vin.  Abr.,  600,  pi.  1), 
yet  it  can  take  a  caution  or  stipulation,  which  is  usually  for  ap- 
pearance or  to  perform  a  decree,  &c.,  and  is  in  nature  of  a  re- 
cognizance.    It  appears  that  the  proceedings  in  the  admiralty 
were  without  the  participation  or  knowledge  of  Lewis  Lanoix, 
and  that  no  coercion  was  used  by  the  Court.     All  was  volun- 
tary, and  not  only  by  consent^  but  on  the  application^  of  the  de- 
fendants. 
There  is  no  positive  law  declaring  such  a  writing  void.     It 

was  not  given  for  anything  against  good  morals,  or  illegal,  but 
for  a  meritorious  valuable  consideration,  viz. :  a  sum  of  money 
delivered  in  specie,  and  for  an  honest  purpose.  If  the  taking  of 
this  writing  in  the  Court  cannot  give  it  any  additional  sanction, 
so,  on  the  other  hand,  it  cannot  destroy  or  prejudice  its  legal  op- 
eration. Though  void  as  a  stipulation,  it  is  good  as  a  contract, 
as  it  was  determined  in  the  case  of  Ascue  vs.  HoUiugsworth,  Cro. 
£1.,  544;  that  an  instrument  which  was  void  as  a  statute  staple, 
was  yet  good  as  an  obligation,  and  the  case  in  2  Stra.,  1157, 
favors  this  opinion.  See  also  Henry  Blackstone's  Keports  in  C. 
B.,  164,  189  ;  8  Term  Rep.,  270. 

For  these  reasons,  we  think  this  transaction  may  be  considered 
as  done  out  of  Court,  and  that  it  is  good  and  binding  on  the  par- 
ties, by  the  common  law. 

The  next  and  principal  question  is,  whether  the  present  inform- 
ation in  debt  upon  this  writing  is  maintainable.  It  has  not  been 
doubted  but  that  special  assumpsit  would  lie  in  this  case,  but  it 
has  been  denied  that  an  action  of  debt  would  lie. 

A  debt  is  a  sum  of  money  due  by  express  agreement,  either 
in  writing  or  by  parol,  where  the  quantity  is  jhedj  and  does  not 
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depend  od  fature  calculation;  the  non-payment  or  non-perforoa- 
ance  is  an  injury  for  which  an  action  of  debt  may  be  broa^ht 
(3  Blackst.  Com.,  158;   F.  N.  B.,  145 ;   1  Lil.  Abr.,  664,  O.  ;  8 
Bac.  Abr.  13).     And  it  ie  held  in  6  Mod.,  129,  that  a  meritorious 
valuable  consideration  will  raise  a  debt.    If  A  gives  money  to 
B  to  buy  wares,  or  any  other  thing,  for  him,  and  B  does  not  buy 
them,  debt  will  lie  for  the  money  (7  Vin.  Debt.  K.  pL,  26 ;  Cro. 
El.,  644).    For,  .by  the  delivery  of  the  money,  as  it  could  not  be 
known  again,  the  property  is  altered,  and  a  duty  arises.     Where 
one  delivers  money  to  B  to  be  repaid  at  such  a  day,  debt  lies 
(I  Rol.  Abr.,  697,  I.  60);  or  to  be  safely  kept  (lb.  1.  61).    Debt 
lies  on  any  covenant  where  the  sum  is  reducible  to  a  certainty. 
Per  Windham,  J.,  cites  F.  N.  B.,  which  the  Court  agreed.     2 

Keb.,  225,  pi.  80. 

Debts  for  which  an  action  of  debt  may  be  brought  at  com- 
mon law,  may  be  classed  under  four  general  heads:  Ist.  Judg- 
ments obtained  in  a  Court  of  record  on  a  suit.  2d.  Specialties 
acknowledged  to  be  entered  of  record,  as  a  recognizance,  stat- 
utes-merchant, or  staple,  or  such  like.  3d.  Specialties  indented 
or  not  indented.  4th.  Contracts  without  specialities,  either  ex- 
press or  implied. 

The  present  action  comes  under  the  last  head,  and  is  founded 

on  an  express  contract  in  writing,  whereby,  in  consideration  of 
five  barrels  of  silver  coin,  delivered  by  Anthony  Forenay,  by  the 
advice  of  the  Court  of  Admiralty,  to  the  deiendants,  tiiey  promise 
and  engage  to  remit  them  to  Lewis  Lanoix,  at  Bordeaux,  or  to 
pay  to  the  commonwealth  4,000Z.  sterling  for  his  use.  The 
writing  is  in  the  form  of  a  recognizance  taken  as  a  stipulation  in 
the  admiralty,  but  deriving  no  ad  vantage  or  prejudice  therefrom. 
It  is  a  legal,  fair,  and  honest  contract,  grounded  upon  a  merits 
orious  and  valuable  consideration  ;  and  although  Mr.  John  Kofs 
is  only  a  surety,  yet,  unless  he  had  entered  into  the  writing,  the 
contract  might  not  have  been  made.  He  has  become  a  party  in 
it,  and  is  responsible  ibr  the  performance  equally  with  the  other 
defendants.  The  sum  demanded  is  fixed  and  certain  ;  there  was 
a  duty  certain,  which  has  not  been  performed,  for  which  an 
action  of  debt  lies ;  and  although  perhaps  an  action  of  special 
assumpsit  might  be  preferred,  yet  we  conceive  debt  is  maintain- 
able. The  commonwealth  must  be  considered  as  a  trustee  for 
Lewis  Lanoix,  under  the  authorities  of  1  Vern.,  489 ;  1  Vez., 
453  ;  4  Burr.,  2118.  The  verdict  has  been  taken  in  the  manner 
long  practised  in  Pennsylvania,  though  peculiar  to  it,  and  in  con- 
sequence of  an  act  of  assembly. 

Upon  the  whole,  the  Court  unanimously  agree  that  the  judg- 
ment be  entered  for  tlie  commonwealth. 
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A  writ  of  error  was  brought  hereupon  in  the  High  Court  of 
Errors  and  Appeals,  and  afterwards,  in  July  term,  1793,  the 
judgment  was  affirmed  on  argument. 


Kespu^lioa  vs.  John  Hannum,  Esq. 

Information  will  not  be  granted  against  a  jastice  of  peace  for  extortion  and 
opprefision,  where  he  has  taken  the  usual  fees,  though  illegal,  and  there  has 
been  no  criminal  intention. 

A  BULE  had  been  made  at  lest  term,  on  the  defendant,  a  jus- 
tice of  the  peace  of  Chester  county,  to  show  cause  why  an  in- 
formation should  not  be  granted  against  him  for  extortion  and 
oppression. 

This  rule  was  granted  on  the  affidavit  of  Hazael  Thomas,  who 

'  deposed  that  on  a  prosecution  against  him  and  sixteen  others, 

for  a  riot  and  assault  and  battery,  the  defendant  had  received 

from  him,  for  justice's  fees  aloue,  251.  Ss,  Gc?.,  according  to  a  bill 

produced  and  filed  by  him. 

The  bill  was  as  follows :  — 
Bespublica 

V8. 

Tliomas  and  sixteen  others. 

£    B.  d. 

17  Warrants 1     6  6 

18  Recognizances 1    7  0 

13  Affidavits.. 3    0  0 

14  Recognizances  of  witnesses 1     1  0 

Taking  and  entering  18  examinations 0  19  6 

7  14  0 

Bespub.  V8.  same  —  same  fees  on  assault  and  battery. . .  7  14  0 

Respub.  V8.  same  —  same  fees 7  14  0 

Bespub.  vs.  Cnstard 2    8  7 


£25  10  7 


The  &ct  was,  that  a  writ  of  estrepement  had  issued  from  this 
Oourt,  in  an  ejectment  commenced  by  the  lessee  of  the  said 
Hazael  Thomas  and  others,  against  James  Cummins,  for  certain 
lands  in  Chester  county.  The  sheriff  deputed  a  person  to  serve 
the  same,  who,  with  his  party,  was  guilty  of  great  outrage  and 
ifi^nlarity  in  the  execution  thereof.  Warrants  issued  against 
them  and  cross  warrants  against  their  opponents.  In  the  event, 
bills  of  indictment  were  found  against  fourteen  of  Thomas's  par- 
tisans, who  were  at  length  acquitted  by  the  traverse  jury. 

He.  HaoBum  bow  appeared,  and  purged  himself  on  his  affirma- 
tion, of  any  intention  of  oppression.    He  declared  that  when 


-  I 
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James  Oiimmins  applied  to  him  for  warrants  against  seventeen 
different  persons  for  the  riot,  he  used  his  endeavors  to  accom- 
modate the  di^pnte,  and  told  the  applicant  that  it  would   be 
attended  with  heavy  expenses.     Upon  the  application  of  the  op- 
posite party  for  warrants,  he  pursued  the  same  line  of  conduct 
Both  sides,  however,  were  too  eager  for  the  different  prosecu- 
tions to  be  put  off  in  this  manner ;  and  at  last  he  found  himself 
constrained  to  bind  them  all  over  to  the  sessions.    He  continued 
acting  in  this  matter  as  a  justice  for  above  the  spaiCe  of  threa 
weeks.     When  the  actions  were  settled,  Thomas  called  on  him 
for  his  bill  of  costs.     He  made  him  the  bill  produced,  but  at  the 
same  time  told  him,  if  he  was  dissatisfied  therewith,  the  bill 
should  be.  taxed  by  the  justices.    Thomas  replied,  the  bill  was 
much  more  reasonable  than  he  expected,  and  expressed  his  full 
satisfaction  therewith.     The  defendant  further  declared,  that  if 
he  had  erred  in  his  conduct,  his  error  was  unintentional ;  that 
he  had  pursued  the  usual  practise  of  the  justices  of  peace  in  Ches- 
ter county,  and  produced  certificates  of  five  of  the  justices  thereof; 
that  on  a  meeting  had  of  the  members  of  the  Court,  some  years 
atlter  the  revolution,  to  regulate  their  fees,  they  had  agreed  to 
charge  28.  6d.  for  each  name  included  in  a  state  warrant,  and 
that  this  was  the  general  usage  of  justices  of  the  peace  in  that 
county. 

Mr.  Hannum's  affidavit  was  confirmed  and  corroborated  in 
several  parficnlara  by  other  depositions,  which  were  produced  to 
the  Court. 

Messrs.  Wilcocks,  Tilghman,  and  Porter,  for  the  defendant, 
now  showed  cause  why  an  information  should  not  be  granted. 
They  said,  it  clearly  appeared  there  was  no  intention  of  oppres- 
sion, nor,  in  fact,  had  Thomas,  with  all  his  zeal  and  heat,  swore 
that  he  believed  there  was  such  intention.  Mr.  Hannum  bad 
endeavored  to  reconcile  the  disputants,  but  could  not ;  he  had 
proceeded  reluctantly  in  the  business.  He  has  proved,  by  the 
certificates  of  other  justices  of  reputation,  that  the  charges  be 
made  for  his  fees  were  according  to  the  usual  practise  of  the 
county  ;  that  they  had  agreed  them  to  be  the  proper  and  legal 
charges  in  a  large  and  general  meeting,  taking  into  considera- 
tion the  qtcantiim  meruit  for  services  not  enumerated  in  the  act 
of  assembly;  and  the  prosecutor  showed  his  satisfaction  with 
the  bill  produced,  declined  having  the  same  taxed  by  the  Court, 
and  actually  paid  it  under  the  sense  of  its  being  a  reasonable 
bill.  It  further  appeared,  from  the  evidence,  that  he  had  reduced 
the  constable's  bill  from  161,  to  &l.  ISs.  6rf.,  and  another  bill 
from  112.  to  61.  IBs.    This  showed  clearly  that  there  was  no 
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malicious  or  oppressive  intention.    There  might  be  an  error  of 
the  head,  bnt  not  of  the  heart. 

They  insisted  that  an  information  would  not  lie  against  a  jiis- 
tiee  of  peace,  unless  there  was  corruption,  oppression,  or 
bad  motives  in  him.  If  his  judgment  be  wrong,  but  no  mali- 
cioas  or  oppressive  intent,  information  would  not  lie,  1  Burr. 
557,  nor  for  mere  error  of  judgment.  2  Burr.  787, 1162.  Though 
the  behavior  of  a  justice  be  not  justifiable  in  all  its  parts,  in- 
formation will  not  lie.  2.  Burr.  719. 

E  centra^  Messrs.  Sergeant,  J.  B.  M'Kean,  and  T.  Eoss  con- 
tended that  the  Court  would  grant  an  information  on  reasonable 
grounds,  2  Haw.  262,  sec.  8.     An  information  will  lie  against,  a 
justice  when  he   acts  mala  fide.  3   Burr.   1716.      No  custom, 
agreement,  or  combination  of  justices  of  the  peace  can  alter  the 
lawB  as  to  their  own  fees.      Since  the  revolution,  the  mode  of 
taxing  fees  by  almost  all  officers  has  become  very  exceptionable. 
Too  many,  who  dishonor  the  commission  of  the  peace  by  their 
conduct,  give  just  cause  to  suspect  that,  in  their  idea,  stat  pro 
ratione  voluntas.    The  legislature  have  ascertained  what  fees  a 
justice  of  peace  is  entitled  to,  by  an  act  of  assembly  passed  22d 
August,  1752  (old  edition  of  Laws,  p.  242).     If  these  are  not 
adequate  to  their  services,  the  legislature  only  are  competent  to 
effect  an  increase.    No  further  or  other  fees  can  now  be  legally 
taken.    It  is  obvious  to  the  first  view,  that  a  bill  of  251.  3s.  6d. 
for  justice's  fees  on  one  prosecution,  by  splitting  and  dividing 
supposed  offenses,  is  extravagantly  enormous.    The  apothegm 
of  Lord  Bacon,  that  a  sheep  could  not  fly  to  a  biish  for  shade  or 
protection,   but  he  must  lose  part  of  his  wool,   is  verified  here 
beyond  the  strongest  imagination  of  his  lordship  I    For  Thomas 
bas  been  most  hideously  shorn  !      The  bill  produced  ex  natura 
reiy  must  have  originated  from  oppressive  motives.    The  practise 
of  a  justice  of  peace  in  charging  2s.  6d.  or  Is.  6d.  for  each  per- 
son contained  in  a  warrant  for  riot  or  assault  and  battery,  is  not 
grounded  in  law  or  reasonable  in  itself.     In  point  of  trouble, 
there  is  only  an  additional  name  in  the  warrant.     One  oath  or 
complaint  is  sufficient  to  ground  it  upon.  No  prothonotary  charges 
more  for  any  process,  when  there  are  a  dozen  named  in  it,  than 
when  there  is  but  a  single  person;  and  no  sheriff  ever  charges 
more  than  [single  mileage,  on   serving  either  ori<yinal  or  judi- 
cial process  against  several  defendants  in  the  same  writ. 

Per  Curiam.    The  charges  against  Mr.  Hannum  are  extortion 
and  oppression.    Probable  cause  was  shown  why  the  rule  should 
be  taken. 
10 
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The  defendant  has  now  shown  cause,  that  he  has  not  taken 
more  fees  than  were  usnal  in  Chester  county.  This  is  proved  by 
the  certificates  of  five  gentlemen  in  the  commission.  But  the 
rule  of  charging  fees  by  the  justices  of  Chester  county  is  cer- 
tainly illegal.  It  is  a  greater  gratuity  than  any  ofScers  nsually 
receive  for  their  services.  By  an  act  of  assembly  passed  27th 
November,  1779,  the  right  of  an  oflScer  to  take  fees  as  regulated 
by  law  or  practise  was  recognized ;  but  it  could  not  have  ex- 
tended to  an  usage  like  the  present.  The  justices  had  no  right 
or  power  to  fix  their  own  fees.  The  defendant's  conduct  there- 
fore, was  not  jxistijiahle^  but  is  against  law. 

The  next  question  is,  whether  it  is  excmscible.    It  does  not  ap- 
pear to  us  that  there  was  a  disposition  in  the  defendant  to  op- 
press. He  endeavored  to  accommodate  the  disputes ;  he  declined 
issuing  his  warrants.     A  justice   of  the  peace  is  not  boand  to 
issue  his  warrant  whenever  it  is  applied  for.   He  must  use  a  legal 
discretion,  and  determine,  on  a  mature  consideration  of  all  the 
circumstances,  whether  a  warrant  should  issue.    There  appear 
no  criminal  intentions,  passionate  expressions,  threats,  or  par- 
tiality.   It  is  proved  that  the  prosecutor,  believing  the  bill  to  be 
reasonable,  actually  paid  it  willingly.     We  are  therefore  nnaui- 
mously  of  opinion,  that  there  are  no  proper  grounds  for  a  prose- 
cution by  way  of  information. 

At  the  same  time  we  publicly  express  our  opinion,  that  the 
fees  are  illegal ;  and  we  hope  after  this  discussion,  that  such 
practise  will  be  discontinued.  After  a  recognizance  was  taken 
to  answer  for  the  riot,  warrants  should  not  have  issued  for  the 
assaults  and  batteries,  which  were  the  overt  acts  of  the  former 
ofiense.  The  whole  was  perpetrated  at  one  time,  and  must  be 
considered  as  one  offense.  We  are  also  of  opinion,  and  recom- 
mend it  to  Mr.  Hannum,  that  his  bill  should  be  properly  taxed, 
and  that  he  should  return  to  Thomas  the  moneys  not  due  under 
such  taxation,  and  discharge  him,  paying  costs. 

The  defendant  requested  hereupon  that  the  fees  might  be  taxed 
by  the  justices  of  the  Supreme  Court,  at  the  ensuing  Court  of 
NisiJhriua  to  be  held  for  Chester  county,  which  was  accordingly 
done  by  M^Kean,  Chief  Justice,  and  Yeates;  and  upon  a  full 
examination  of  all  the  papers  and  witnesses,  Mr.  Hannum's  bill 
was  reduced  to  61.  Qs.  6d. 
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GsAGS.  Scott  vs.  Ezra.  Cboabdale. 

Dower  of  the  wife  is  barred  by  the  sheriff's  selling  the  lands  tinder  a  levari 
fadoi  on  a  mortgage  exeeuted  by  the  husband  alone  after  marrLage. 

AonoK  of  dower  in  113  acres  of  land  in  Southampton  town- 
fihip,  in  JBncks  county. 

This  cause  came  before  the  Court  on  a  case  stated  ;  and  the 
question  on  the  facts  shortly  was,  whether  a  man  seized  of  lands, 
afterwards  marrying,  and  then  mortgaging  the  premises,  with- 
out his  wife  joining  in  the  mortgage  deed,  and  the  premises  being 
sold  by  the  sheriff  under  a  levari  facias  issued  in  due  form  of 
law,  against  the  executors  of  the  husband,  his  widow  could 
maintain  dower  thereof  against  the  vendee. 

Mr.  Sergeant,  for  the  demandant,  contended  that  dower  was 
favored  in  law,  and  that  the  law  here  was  as  in  England,  that 
unless  the  feme  joined  in  the  deed  with  her  baron,  and  was  sep- 
arately examined,  she  could  not  be  precluded  from  her  dower. 

Mr.  Wilcocks,  lor  the  defendant,  insisted  that  under  the  act 
of  assembly  of  4th  AnusB,  passed  in  1705  (old  edition  of  Laws, 
p.  27,  sec.  10),  the  legislature  had  directed  that  the  widow  should 
hold  her  dower  or  thirds  during  life,  of  such  lands  as  should 
yield  yearly  rents  and  profits ;  and  the  said  profitable  lands  and 
tenements,  and  the  unimproved  or  rough  land  next  adjacent 
thereto,  should  not  be  sold  but  for  payment  of  intestate's  debts. 
This  evidently  showed  that  the  dower  of  the  wife  must  be  sub- 
jected to  the  payment  of  debts ;  and  in  a  late  case  of  Howel  vs. 
Leacock,  where  lands  had  been  sold  by  executors  for  payment 
of  debts,  the  widow's  dower  was  held  to  be  barred ;  and  in  all 
cases  of  sales  under  the  intestate  acts,  the  widow  is  only  entitled 
to  one-third  of  the  clear  residue. 

Mr.  Wilcocks  was  stopped  by  the  Court.  They  said  the  point 
was  too  clear  to  bear  an  argument.  Lands  in  Pennsylvania,  by 
the  policy  of  the  legislature,  were  made  assets  for  the  payment 
of  debts ;  and  the  present  case  cannot  be  distinguished  from  a 
sale  under  a  common  judgment,  Jieri  facias^  and  venditioni 
^oopatios.  The  chief  justice  said,  he  perfectly  recollected  a  simi- 
lar determination  in  this  Court,  about  thirty  years  ago,  when 
the  opinions  of  several  eminent  counsel  were  read  upon  the  ar- 
gument, concurring  with  the  resolution  of  the  Court. 

Judgment  for  the  tenant. 


76  OASES  IN  THE  SUPREME  COURT  [Sept. 


William  Bbown,  executor  of  Weston  Claek,  vs.  Samuel.  Yojtsg. 

Scire  facias  on  report  of  referees,  finding  that  the  defendant  should  make  a 
certain  deed  or  pay  a  sum  of  money,  need  not  state  that  the  deed  has  not 
been  made,  after  the  defendant  has  made  exception  to  the  report,  and  judg- 
ment has  been  rendered  thereon. 

Scire  facias  sur  report  of  auditors. 

Plea,  nul  tiel  record. 

The  plaintiff  showed  to  the  Court  a  record  of  the  Court  of 
Common  Pleas,  whereby  it  appeared  that  the  matters  in  dispute 
had  been  submitted  by  the  testator  and  defendant  to  reference; 
and  that  the  referees  had  awarded,   that  the  defendant  should 
make  a  deed  to  the  testator  for  five  thousand  acres  of  land  in 
Harrison  county  in  Virginia,  or  pay  to  the  testator  104cl.   Zs,  6d. 
This  report   was  filed  15th  October,   1787,   and  judgnoent  nisi 
entered  thereon.      The  defendant's  counsel  filed  his  exceptions 
to  the  report,  and   afterwards,   in  December  term,   1788,  the 
Common  Pleas  overruled  the  exceptions,   and  gave  final  judg- 
ment for  the  plaintiff.     A  scire  facias  was  then  brought  in  the 
same  Court  by  the  plaintiff  as  executor,  stating  the  non-payment 
of  the  money  in  the  report,  but  silent  as  to  the  deed. 

Messrs.  Wilcocks  and  S.  Levy  for  the  defendant,  contended 
that  the  scire  facias  was  defective,  inasmuch  as  it  did  not  recite 
the  judgment  on  the  report  truly  as  entered  15th  October,  1787; 
and  as  he  thereby  had  the  alternative  of  giving  the  deed  or  pay- 
iiig  the  money,  it  was  a  material  variance.  If  a  judgment  is 
on  several  promises  and  entire  damages,  and  the  scire  facias 
recites  ct^usdam  promissionis^  it  is  a  variance,  and  cannot  be 
amended.  2  Stra.  892.  Variance  of  a  scire  facias  from  a  judg- 
ment held  ill.     5  Com.  Dig.  394 ;  System  of  Pleading,  368. 

To  this  it  was  answered  by  Mr.  Sergeant  for  the  plaintiff,  that 
the  election  of  the  defendant  was  destroyed  at  the  time  of  tie 
final  judgment ;  and  such  was  the  case  in  Thompson  vs,  Musser, 
Dallas,  4:60,  462. 

Per  Curiam,  The  plaintiff  is  entitled  to  judgment.  The  de- 
fendant has  waved  his  election  by  filing  his  exceptions  to  tho 
report.  If  he  had  thought  proper  he  might  in  due  time  have 
tendered  the  deed  as  an  escrow  ;  but  he  was  precluded  at  the 
time  of  the  final  judgment,  and  the  Court  could  not  then  by 
their  act,  after  the  day  was  passed,  have  granted  him  further 
time  to  tender  the  deed. 
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F&AKois  Wadb  v8.  James  Gallaohbb. 

Referees  not  to  be  examined  as  to  what  proof  was  made  to  them  of  a  ten- 
der of  continental  money,  how  or  when  it  was  made,  or  in  what  kind  of 
money.  ^  They  may  be  examined  as  to  a  simple  point,  but  to  go  further  would 
supersede  the  use  of  references. 

The  Court  refused,  on  long  argument,  after  a  report  of  referees 
in  favor  of  the  defendant,  to  permit  the  plaintiff's  counsel  to  ex- 
amine the  referees  as  to  what  evidence  was  laid  before  them  to 
prove  a  tender  of  continental  money  in  discharge  of  a  debt,  how 
or  when  it  was  made,  and  in  what  kind  of  money. 

The  plaintiff's  counsel  relied  much  on  Williams  vs.  Craig, 
Ball,,  313.  But  the  Court  observed  that  it  was  absolutely  im- 
possible to  lay  down  any  general  rule  which  did  not  imply  a 
number  of  exceptions.  Every  case  must  be  governed  by  its 
own  peculiar  circumstances.  You'  may  examine  referees  as  to  a 
plain,  simple  point,  as,  did  they  allow  interest  on  an  unsettled 
account,  or  the  like ;  but  to  go  further  would  supersede  the  use 
of  all  references. 

Judgment  ^0  def. 

Messrs.  Tilghman  and  S.  Levy,  pro  qu&r. 
Messrs.  Ingersol  and  Thomas,  pro  def. 


Melchior  Weidimob  v%.  John  Deissel. 

Jacob  Stoveb  v%,  same. 

Anthony  Leab  vb,  same. 

Justices  of  the  peace  baye  Jurisdiction,  when  damages  occasioned  by  the 
biting  of  a  dog  have  been  ascertained  by  reference. 

Cbbtiobaei  to  John  Barclay,  Esq.,  of  Bucks  county.  The 
facts  were  admitted  to  be  these  in  all  the  causes :  Defendant 
kept  a  dog  which  used  to  bite  sheep,'  and  actually  killed  sheep 
of  each  of  the  plaintiffs.  On  complaint,  justice  Barclay  issued 
Ma  summons,  but  being  informed  that  he  had  no  jurisdiction, 
discontinued  the  suits,  and  recommended  a  reference  to  arbitrat- 
ors. This  was  agreed  to,  and  the  arbitrators  awarded  to  each  of 
the  plaintiffs  certain  sums  of  money.  The  defendant  refusing 
to  comply  with  the  awards,  the  justice  sued  him,  and  gave  judg- 
ments for  the  plaintiffs. 

iV  (Juriam.  The  justice  had  jurisdiction  when  the  damages 
were  ascertained  by  reference.  Previous  thereto  he  had  not  juris- 
diction, the  word  "demands"  having  always  been  restrained 
^  Bach  £fi3  arose  ex  oon^actu  and  not  ex  delicto.    So,  if  one  in- 
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debted  for  rent  gives  a  note  for  the  amoant,  it  ^raay  be  well  Bued 
before  a  justice.    Let  the  judgment  be  confirmed. 

Mr.  Wilcocks,  pro  qtcer. 

Messrs.  Sergeant  and  Rawle,  pro  def.  • 


Jane  Kinset  vs.  Philip  Kinsey. 
Sarah  Thompson  v$.  James  Thompson. 

Diyorce  from  bed  and  board  may  be  granted  in  the  first  instance  where  it 
appears,  on  the  proo&,  that  the  person  of  the  wife  cannot  be  safe,  though  the 
husband  ofifers  to  receive  her. 

Libels  for  divorces  from  bed  and  board,  causa  sasmtioB.    Upon 
the  proofs  exhibited  to  the  Court,  in  both  suits,  it  was  ruled  hj 
the  Court,  on  argument,  that  where  a  husband  shall  malicious- 
ly either  abandon  his  family,  or  turn  his  wife  out  of  doors,  or  by 
cruel  and  barbarous  treatment  endanger  her  life,  or  offer  such 
indignities  to  her  person  as  to  render  her  condition  intolerable, 
or  Ufe  burthensome,  and  thereby  force  her  to  withdraw  from  his 
house  and  family  —  though  the  act  "concerning  divorces  and 
alimony,"  sect  10,  p.  668,  empowers  the  justices  of  the  Supreme 
Court  to  grant  the  wife  in  the  first  instance  a  divorce  from  bed 
and  board,  until  a  reconciliation  shall  take  place,  or  the  husband 
shall,  by  hia  petition,  offers  to  receive  and   cohabit  with   her 
again,  and  to   use  her  as  a  good  husband   ought  to  do;  yeXj 
when  it  appears,  from  the  proofs  exhibited,  that  the  husband's 
conduct  has  been  of  such  a  nature  that  the  person  of  the  wife 
cannot  be  in  safety,  the  Court  will  grant  an  absolute  divorce  from 
bed  and  board,  notwithstanding  any  offer  on  the  part  of  the  hus- 
band to  receive  her  again,  with  promises  of  better  behavior 
towards  her. 

A  contrary  construction  would  make  the  law  evidently  absurd, 
and  be  cruel  in  the  highest  degree  to  unfortunate  married  women. 
The  act  is  not  absolutely  compulsory  on  the  Court,  but  it  rests 
in  their  discretion,  under  all  the  circumstances  of  each  case, 
whether  they  will  permit  the  husband  to  receive  his  wife  again, 
contrary  to  her  consent.     Vide  3  Atky.,  295. 

Messrs.  Wilcocks,  Sergeant,  and  M'Kean^^e?  libdUmts. 
Messrs.  Ingersol  and  Tilghman,  pro  respondents. 


^ 
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Patsiok  M*Shbbby  vs,  Wm.  Askew  and  Wm.  Ooohkan. 

Bond  conditioned  that  defendant  should,  by  a  certain  day,  convey  lands  to 
plaintiff  by  snch  deeds  as  counsel  shall  advise ;  defendant  pleads  perform- 
ance, with  leave  to  give  the  special  matters  in  evidence ;  plaintiff  replies,  that 
defendant  di&  not  convey  on  or  before  the  day ;  rejoinder,  that  the  plaintiff  ^s 
ooansel  did  not,  on  or  before  the  day,  advise  any  conveyance ;  adjudged  that 
the  defendant  was  bound  to  do  the  first  act,  and  that  his  rejoinder  was  a  de- 
parture in  pleading. 

Debt  3000Z.  sur  obligation,  dated  12th  February,  1784.  On 
Oyer,  the  condition  appeared  to  be,  that  the  defendants  shoald, 
on  or  before  the  20th  day  of  April  then  next,  by  a  lawful  deed 
of  conveyance,  euch  as  counsel  should  advise^  convey  to  the 
plauitiff  certain  mills  and  lands  in  Hamilton's-Bann  township,  in 
the  county  of  York,  with  a  general  warranty,  and  a  special  cov- 
enant against  all  incumbrances  whatsoever. 

Defendants  plead  performance  of  covenants,  with  leave  to 
give  special  matters  in  evidence. 

Plaintiff  replies,  and  assigns  for  breach,  that  the  defendants 
did  not  convey,  on  or  before  the  20th  of  April  aforesaid,  by  a 
lawful  deed  of  conveyance  advise  by  counsel,  the  said  tenements 
with  the  appurtenances,  to  the  said  Patrick,  with  general  war- 
ranty, and  the  special  covenant  aforesaid. 

Defendants  rejoin,  that  the  counsel  of  the  plaintiff  did  not,  at 
any  time,  on  or  before  the  said  20th  day  of  April,  advise  any 
lawful  deed  of  conveyance,  by  which  they  might  convey  the  ten- 
ements in  the  condition  of  the  said  writing  obligatory  men- 
tioned, with  the  appurtenances  free  and  clear  of  all  incum- 
brances, to  the  said  Patrick,  in  which  conveyance  was  to  be  con- 
tained a  general  warranty  and  special  covenant  against  all  in- 
cnmbrances  whatsoever,  and  of  this  they  put  themselves  on  the 
country. 

Plaintiff  demurs  generally  to  the  rejoinder,  and  the  defendants 
join  in  demurrer. 

The  case  was  argued  this  term  by  Messrs.  Sergeant  and 
Bowie,  for  the  plaintiff;  and  by  Mr.  Randolph,  for  the  defend- 
ants. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  the  construc- 
tion of  deeds  ought  to  be  according  to  the  intention  of  the  par- 
ties. 2  Blackst.,  379.  Where  a  defendant  has  election  by  a  con- 
dition to  do  one  of  two  things,  and  he  cannot  by  the  default  of  a 
stranger,  himself,  or  obligee,  or  the  act  of  God,  do  one,  he  ought 
to  do  the  other.  Defeazance  to  make  such  assurance  as  the 
coansel  of  the  conuzee  shall  devise  before  a  certain  day,  or  to 
pay  80  much  money  before  another  day,  it  is  no  plea  that  the 
counsel  did  not  devise  any  assurance.    So,  one  bound  to  make 
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sach  a  release  as  Dr.  Lewin  should  think  sufficient,  it  is  no  plea 
that  Dr.  Lewin  did  not  devise  any  release.  So,  one  bound  to 
make  assurance  at  the  costs  of  the  plaintiff,  it  is  no  plea  that  the 
plaintiff  did  not  tender  the  costs.     Moor.,  646. 

Where  a  covenant  was,  that  he  should  convev  before  such  a 
feast  at  the  costs  of  the  covenantee,  the  covenantor  ought  to  do 
the  first  act,  seil.  notify  to  the  covantee,  what  manner  of  estate 
he  would  have,  that  covantee  might  know  what  sum  of  money 
to  tender.     5  Co.  22,  b. 

Where  the  act  by  the  condition  of  a  bond  to  be  performed  to 
the  obligee,  is  of  its  nature  a  transitory  act  (as  payment  of 
money,  delivery  of  charters,  &c.),  and  no  time  is  limited,  though 
a  place  is  expressed,  there  the  act  ought  to  be  done  in  convenient 
time.  6  Co.  30,  b.  But  when  the  obligee  himself  is  party,  and 
the  act  cannot  be  done  without  his  concurrence,  then  it  is  reason- 
able that  the  obligor  should  have  tipie  during  his  life,  unless  the 
obligee  hasten  it  by  request.  6  Co.  Sly  a,  A  covenant  in  the 
disjunctive,  being  for  the  safety  of  the  covenantor,  it  belongs  to 
him  to  do  the  first  act.  2  Lord  Baym.,  279.  Debt  on  bond 
conditioned  to  execute  a  release  to  the  plaintiff,  defendant  de- 
murs, because  the  plaintiff  did  not  allege,  in  his  declaration,  a 
tender  of  a  release ;  per  ourianij  he  is  bound  to  do  it  without  a 
tender.  1  Mod.,  104. 

If  one  is  bound  in  an  obligation  with  condition  to  enfeoff  a 
stranger  before  a  day,  and  the  obligor  doth  offer  to  enfeoff  him 
and  he  refuses,  the  obligation  is  forfeit.  Aliter,  if  it  were  to  en- 
feoff the  obligee ;  for  there  tender  and  refusal  shall  save  the 
bond,  and  the  obligee  shall  not  give  himself  cause  of  action.  Co. 
Litt.  209,  a.  Obligation  conditioned  to  make  such  a  release  as 
one  S.  should  advise.  Plea  that  S.  did  not  advise  any  release; 
adjudged  ill,  because  not  alleged,  that  he  drew  a  release  and 
tendered  to  the  judge  to  be  allowed  ;  for  he  should  draw  such  a 
release  as  the  judge  should  .allow.     Cro.  El.,  716. 

If  obligation  be  conditioned  to  make  such  a  lease  as  counsel 
shall  advise,  and  the  obligee  appoints  him  to  make  a  lease  to  J. 
S.,  he  ought  to  do  it,  though  no  counsel  advise  it.;  for  it  means 
only  that  the  lease  shall  be  as  good  as  counsel  may  advise.  1 
Rol.  A:br.,  424,  pi.  8. 

It  was  further  said,  that  the  defendants  in  the  present  suit  were 
bound  to  do  all  in  their  power  to  save  their  penalty.  The  title 
papers  must  be  presumed  to  be  in  their  custody,  and  the  proper 
recitals  could  not  be  made  in  the  deed  of  conveyance  to  be  ad- 
vised by  counsel,  unless  by  having  recourse  to  them. 

It  was  also  insisted,  on  the  part  of  the  plaintiff,  that  the  defend- 
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ants'  rejoinder  did  not  fortify  their  plea  of  covenants  performed, 
but  was  variant  from  it,  and  was  intended  to  operate  us  an  ex- 
cose,  and  was  therefore  a  departure ;  for  it  is  one  thing  to  do  a 
matter,  and  another  to  offer  to  do  it.  Co.  Lit.  804  a.  4:  Bac.  Abr.  123. 

In  covenant  for  further  assurance,  defondsint protestando  saith, 
that  the  plaintiff's  counsel  did  not  advise,  &c.,  and  for  plea  saith 
that  he  was  not  required.  Plaintiff  replies  that  J.  S.  his  counsel 
advised  a  release,  and  he  required  defendant  to  seal  it,  which  he 
refused.  Defendant  rejoins  that  he  did  not  refuse,  this  is  a  (de- 
parture. 4  Bac.  Abr.  124.     Cites  Dyer,  31  b,  Doct.  pi.  120. 

Debt  on  bond  for  performance  of  an  award,  which  was  to 

pay  plaintiff  101.  and  to  do  divers  other  things.  Defendant 
pleaded  performance  and  showed  how.  Plaintiff  replied,  and  as- 
signed breach  in  non-payment  of  the  101.  Defendant  rejoined  that 
he  tendered  it  to  plaintiff  and  he  refused  it.  It  is  a  departure. 
per  Dyer.    7  Vin.  545.  pi.  45.     Cites  4  Leo.  79.  pi.  167. 

So  where  the  rejoinder  was,  that  he  was  ready  to  pay  it  and 

seal  a  release,  held  a  departure.     1  Sid.  10.  pi.  6. 

Debt  on  bond  for  non-performance  of  an  award.     Defendant 

pleaded  that  the  award  was,  that  he  should  release  all  suits  to 
the  plaintiff,  which  he  had  done.  Plaintiff  replies,  it  was 
true  such  an  award  was  made,  but  they  also  awarded  that 
the  defendant  should  pay  the  plaintiff'  161.  at  such  a  time  and 
place,  absque  hoc,  that  they  made  such  an  award  only  as  the  de- 
fendant had  alleged.  Defendant  rejoins,  that  it  was  further 
awarded  that  the  plaintiff  should  release  to  the  defendant  all  ac- 
tions, which  he  had  not  done.  Upon  demurrer  the  rejoinder  of 
the  defendant  was  held  to  be  a  plain  departure ;  for  he  might 
and  ought   to   have  shown  all  this  at  first.     5  Vin.   547.  pi. 

51.    ates  2  Bulst.  38,  39. 
In  covenant,  lessee  pleaded  performance  generally.    Plaintiff ' 

replied  and  assigned  breach  in  non-payment  of  rent.  Defend- 
ant rejoined  that  the  defendant  ousted  him  and  held  him  out, 
&c.  Held  a  departure,  because  not  in  afiirmance  of  the  plea. 
5  Yin.  548.  pi.  56.  Cites  Sid.  77.  pi.  10.  Raym.  22.  S.  0. 
In  debt  on  bond  to  perform  an  award,  defendant  pleaded 
mvllum  fecerunt  arbitrium.  Plaintiff  replied  and  showed  an 
awai'd.  Defendant  rejoined,  there  were  other  things  submit- 
ted, and  so  no  award,  held  a  departure.   6  Vin.  548,  pi.  58.  Cites 

Sid.  180.  pi.  16.    Raym.  94.     Keb.  678.  pi.  72.    Lev.  127. 

Covenant  to  pay.  Defendant  pleaded  performance.  Plain- 
tiff replies  he  did  not  pay.  Defendant  rejoins  that  he  ten- 
dered.    Held  a  departure.     5  Vin.  549.  pi.  63.     2   Barnard. 

Sep.  B.  R.  193.     Freem.  157.  pi.  174. 
Debt  on  bond  to  save  a  parish  harmless,  from  the  charge  of  a 
11 
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bastard  child.  Plea  rion  damnijicatics.  Keplication  that  the 
parish  had  laid  out  3«..for  keeping  the  child.  Defendant  rejoins 
that  he  tendered  the  money,  and  plaintiff  paid  it  de  in/u?*ia  sua 
propria.  Demurrer,  and  rejoinder  hold  a  departure.  The  plea 
should  have  been  7um  fuit  damnificattcs  until  such  a  time, 
and  then  you  offered  to  take  care  of  the  child,  and  tendered,  &c. 
5  Vin.  549.  pi.  60.  Mod.  43,  44.  2  Saund.  83.  Sid.  444.  pL 
1.    2  Keb.  612,  619. 

Debt  on  recognizance  of  bail.  Defendant  pleaded  there  was 
no  ca.  sa.  sued  out  and  returned  before  exhibiting  the  bill. 
Plaintiff  replies  that  a  ca,  ca.  was  sued  out,  <&c.  Defendant  re- 
joined that  defendant  in  the  first  action  brought  a  writ  of  error 
before  the  ca,  sa.  prosecuted,  returned  and  filed.  Held  a  depart- 
ure. 5  Vin.  552.  pi.  77.     6  Mod.  139.      2  Lord  Eaym.  1266. 

Debt  on  bond  conditioned  that  J.  L.  should  be  a  true  prisoner, 
without  making  escape.  Defendant  pleads  that  he  did  remain  a 
true  prisoner,  <fec.  Plaintiff  assigns  breach,  that  13th  January 
J.  L.  made  an  escape.  Defendant  rejoins  that  J.  L.  went  a 
little  way  out  of  the  rules  of  the  prison,  but  being  sent  for  by 
plaintiff,  immediately  returned,  «fec.  Demurrer,  and  held  a  de- 
parture ;  for  if  this  would  excuse  the  escape,  it  should  have  been 
pleaded  at  first.    5  Vin.  562,  cites  Comy.  553,  554,  pi.  230. 

Debt  on  bond,  conditioned  that  he  should  execute  such  an 
office  without  plaintiff's  assistance.  Defendant  pleads  that  he  did 
execute  it  without  his  assistance.  Plaintiff  replied  that  he  did 
not  execute  it  without  his  assistance.  Defendant  rejoins,  if  the 
plaintiff  did  give  him  his  assistance  it  was  voluntary.  Demur- 
rer, and  held  a  departure.  5  Vin.  553,  pi.  79 ;  Barnard  B.  R- 
4.    2  Ld.  Raym.  1499. 

They  also  cited  4  Instructor  Clerical,  3,  4.  References  to 
bars  concerning  covenants  to  make  assurance  of  lands,  &c.  and 
concluded  upon  the  whole,  that  the  defendant's  rejoinder  was 
departure  in  pleading. 

On  the  part  of  the  defendants  it  was  contended,  on  the  mer- 
its of  the  case,  that  conditions,  generally  speaking,  are  to  be 
expounded  liberally  in  favor  of  the  obligors.  1  Wils.  61.  That 
by  the  words,  ''  lawful  deed  of  conveyance  such  as  counsel  should 
advise^^^  it  must  be  intended  that  the  conveyance  should  be 
previously  advised  by  the  plaintiff's  counsel ;  that  to  suppose  it 
otherwise  would  be  a  perfect  solecism,  by  making  the  defend- 
ant's counsel  the  judges  of  what  species  of  conveyance  the  plain- 
tiff should  be  obliged  to  receive;  that  the  word  "advise" 
means  to  give  an  opinion  on  the  particular  species  of  deed  to 
be  executed.     The   word    <^  devise"  means  to  frame  or  pre- 
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pare  the  deed.  But  whether  it  be  "  advise  "  or  "  devise,"  the 
act  to  be  done  bj  the  plaintiif 's  counsel  was  to  precede  the  exe- 
cution of  the  deed,  and  consequently  the  defendants  were  ex- 
cused from  making  the  conveyance  until  such  act  done. 

As  to  the  supposed  departure  in  pleading,  it  was  said,  what- 
ever strictness  might  be  proper  in  England  in  such  cases,  it  was 
rendered  unnecessary  here,  by  the  liberality  of  practise  which 
had  obtained  in  Pennsylvania.    Under  the  plea  of  performance 
of  covenants,  with  leave  to  give  the  special  matters  in  evidence, 
every  matter  of  excuse  might  be  offered  to  the  jury  on  the  trial, 
and  therefore  the  defendants'  rejoinder  was  in  perfect  unison 
with  their  plea  and  the  rules  of  the  Court.    They  cited  Vent., 
121 ;  2  Lev.,  5.    Debt  against  a  clerk  on  an  obligation,  condi- 
tioned to  perform  covenants,  one  of  which  was  to  account  for 
all  money  he  should  receive ;  defendant  pleads  performance ; 
plaintiff  replies  that  such  a  day  such  a  sum  came  to  his  hands, 
which  he  had  not  accounted  for ;  defendant  rejoins  that  he  ac- 
counted modo  %equente^  viz. :  that  thieves  broke  into  the  counting 
house  and  stole  it,  and  that  he  acquainted  the  plaintiff,  and  hoc 
'paratus  eat^  &c. ;  and  on  demurrer  it  was  resolved  that  the  re- 
joinder was  no  departure,  for,  though  it  contained  new  matter, 
yet  it  was  in  pursuance  of  the  former,  since  showing  that  he  was 
robbed  amounted  to  giving  an  account. 

Per  Oariam.  The  defendants  were  bound  to  do  the  first 
act.  They  ought  to  have  executed  the  conveyance  and  tender- 
ed it  to  the  plaintiff,  and  if  the  plaintiff's  counsel  ought  rea- 
sonably to  have  advised  such  a  conveyance,  it  would  have  saved 
the  penalty.  If  the  plaintiff  refused  the  deed,  when  tendered 
before  the  day,  the  propriety  of  the  deed  would  come  on  to  be 
tried  by  due  course  of  law.  The  defendants  having  failed  to  do 
it,  the  plaintiff  is  entitled  to  judgment  on  the  merits  of  the 
case. 

As  to  the  point  of  departure,  the  cases  adduced  by  the 
plaintiff  clearly  show  that  it  would  have  been  deemed  such  in 
England.  But  it  is  said  the  practise  here  varies.  We  are  of 
opinion,  when  the  defendants  called  on  the  plaintiff  to  reply  to 
their  plea,  they  voluntarily  relinquished  and  waived  the  liberty 
reserved  to  them  of  giving  the  special  matters  in  evidence,  and 
that  the  rejoinder  afterwards  amounted  to  a  departure.  Let  judg- 
ment, therefore,  be  entered  for  the  plaintiff,  and  a  writ  of  inquiry 
issue  to  ascertain  the  damages  he  has  sustained. 
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AT  NISI  PEIUS,  AT  WESTCHESTER, 
SEPTEMBER  ASSIZES,  1791. 

CORAM,  MCKEAN,  CHIEF  JUSTICE,  AND  YEATES. 


Abraham  Ooenogg  -^v.  Isaac  Abraham  and  Jane,  his  wife, 
Daniel  Oornogo,  and  George  George,  executors  of  Daniel 
CoRNOGG,  deceased. 

Objection  to  a  witness,  when  the  matter  is  doubtful,  shall  be  restrained  to 
his  credit 

A  witness  who  has  no  decided  interest  in  the  event  of  the  cause,  shall  be 
received. 

A  dear  mistake  appearing  in  the  award  of  arbitrators,  shall  be  rectified. 

AssxTMPSiT  for  101.  specie  and  700Z.  continental  money,  devised 
to  the  plaintiff  by  his  father's  will. 

The  defendants  gave  in  evidence  an  agreement  signed  by  the 
eight  different  children  and  devisees,  referring  the  division  of 
the  estate  of  the  testator  to  three  persons  amicably  chosen  be- 
tween them,  and  the  award  of  the  arbitrators  thereon,  filed  in 
the  register's  office.  They  contended  that  six  of  the  said  chil- 
dren had  conformed  to  the  award,  and  had  received  their  distri- 
butive shares  in  pursuance  thereof,  and  that  the  plaintiff  was 
concluded  thereby  at  common  law,  the  same  being  made  by 
judges  of  his  own  choodng. 

The  plaintiff  urged  that  the  arbitrators  had,  on  full  considera- 
tion, agreed  on  a  prior  award,  and  signed  the  same,  which  was 
showed  to  the  said  children,  and  was  variant  materially  from 
the  present;  and  that  the  plaintiff  and  one  Thomas  Francis, 
who  had  married  with  a  daughter  of  the  testator,  understanding 
that  the  arbitrators  were  about  to  reconsider  the  same,  and 
ms^e  a  new  award,  had  revoked  their  authority,  and  directed 
them  not  to  proceed  further,  and  cited  1  Bac.  Abr.,  134, 137; 
Dall.,  335. 

The  said  Thomas  Francis  was  offered  to  prove  these  facts,  and 
was  objected  to  by  the  defendants'  counsel,  as  interested  in  the 
question  to  be  tried,  inasmuch  as  his  distributive  share  of  the 
estate  remained  unpaid.  Tide  10  Mod.,  290,  292;  1  Stra.,  129; 
3  Burr.,  1857. 

It  was  also  insisted  for  the  defendants,  that  in  the  case  of 
commoners,  no  commoner  is  allowed  to  give  evidence  in  an  ao- 
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Hon  coDcerniDg  the  right  of  common  in  another.  So  in  the 
case  of  underwriters,  they  are  never  permitted  to  be  called  as 
witneeses  in  an  action  on  the  same  policy,  which  they  have  sub- 
scribed, though  they  are  not  interested  in  that  suit,  as  the  ver- 
dict cannot  be  given  in  evidence  in  any  other  action.  Bull.  Ni. 
Pri.  279,  4to  ed.  283.  12mo  ed.  Neither  can  a  co-obligor 
give  evidence  in  an  action  on  the  bond  which  he  himself  has  ex- 
ecuted, because  interested  in  the  question  to  be  put  to  him.  1 
Term  Rep.  297,  303.  They  therefore  concluded  that  Francis 
was  an  incompetent  witness,  and  further  cited  6  Burr.  2729. 
French  v.  Backhouse  and  Foulston,  Dall.  372.  Steinmetz  et  al. 
V.  Carrie. 

£  corUra  it  was  argued  for  the  plaintiff,  that  the  objection  to 
flie  witness  goes  to  his  credibility  and  not  to  his  competency, 
and  the  tendency  of  the  Courts  of  law  of  late  years  had  been  to 
confine  rathei'  than  to  increase  objections  to  the  competency  of 
witnesses.    Whatever  may  be  the  verdict  in  the  present  cause, 
it  cannot  be  given  in  evidence  either  for  or  against  the  witness 
in  any  future  suit  which  he  may  bring  for  his  distributive  share. 
The  case  in  5  Burr.  2729,  is  not  applicable  to  the  present ;  the 
suits  there  were  brought  not  against  each  defendant  for  his  pro- 
portion of  the  insurance  money,  but  against  each  forthe  whole 
of  it;  and  consequently  the  verdict  against  one  of  the  joint 
owners  would  affect  the  other  of  them,  because  that  other  would 
be  obliged  to  contribute.     They  also  cited  and  much  relied  on 
i  Borr.  2251.  Abraham  qui  tarn  v.  Bunn,  and  a  case  determined 
in  the  Supreme   Court,   M'Kimm  v.   Elton    and  M'Farland, 
wherein  one  Levinz,  though  interested  in  the  question  to  be  tried, 
was  allowed  to  be  a  competent  witness,  after  long  argument. 

Per  Ouriam.  "  The  distinction  between  interest  which  goes  to 
the  competence  of  a  witness,  and  ^influence^  which  goes  to  his 
credit,  is  clearly  settled  since  the  case  of  Abraham  v.  Bunn ; 
and  the  rule  is  now  established,  that  where  the  matter  is  doubt- 
ful, the  objection  shall  go  to  his  credit."  4  Burr.  2255. 
Francis  is  not  interested  in  the  event  of  the  present  cause.  He 
can  derive  no  certain  decided  gain  or  loss  from  the  determina- 
tion of  this  action.  The  verdict  cannot  be  given  in  evidence  in 
any  suit  brought  by  him  against  the  defendants  as  executors  of 
his  father.  He  does  not  come  forward  to  invalidate  his  own 
act;  he  is  produced  to  prove  that  the  arbitrators  have  pursued 
the  authority  delegated  to  them,  and  have  made  an  award 
which  should  be  sanctioned.  We  think  with  Lord  Hardwicke, 
that  "objections  similar  to  the  present,  should  be  restrained  to 
the  credit  rather  than  the  competency  of  the  witness,  unless  it 
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is  like  to  introduce  great  perjury,  because  it  tends  to  let  in  light 
to  the  cause  "  (Hardw.  Cas.  360) ;  and  with  Justice  Bailer,  that 
"  the  most  solid  ground  is  to  confine  the  objection  to  a  witness 
an  interest  in  the  event  of  the  cause."  (1  Term  Rep.  302.) 
We  therefore  apprehend  the  witness  should  be  sworn  and  his 
evidence  left  to  the  jury,  who  ought  calmly  and  dispassionately 
to  weigh  the  prejudice,  influence,  or  bias  upon  the  mind  of  the 
witness,  and  judge  of  his  cre<^ibility. 

Francis  was  sworn  accordingly.    Vide  3  Term  Rep.  27,  34, 
86,  309,  310. 

The  award  of  the  arbitrators,  relied  on  by  the  defendants, 
contained  the  special  statement  of  their  administration  account 
It  appeared  that  the  testator  had  died  in  Ma/rch  1780,  possessed 
of  610Z.  lis.  continental  money,  and  that  the  bulk  of  his  per- 
sonal estate  had  been  appraised  in  the  inventory  at  the  specie 
value,  which  had  been  carried  out  in  the  account  into  a  conti- 
nental column  at  the  rate  of  40  for  1.    The  diffident  items  of 
payments  in   continental   currency  credited  to  the  executors 
amounted  to  2039Z.  la.  6d.  exceeding  the  amount  of  the  conti- 
nental money  he  died  possessed  of,  by  the  sum  of  14292.  Os,  6d. 
It  was  evident  therefore  on  inspection  of  the  account,  that  if  all 
those  payments  had  been  made  in  March  or  Aprils  1780,  when 
the  scale  of  depreciation  fixed  the  value  of  continental  money 
at  61^^  for  1,  the  executors  would  have  derived  a  profit  of  at  least 
6s.  Id.  in  each  pound  specie,  thus  carried  out  at  40  for  1,  to 
pay  the  balance  of  14292.  0^.  6^.;  consequently  there  was  a  dear 
mistake  in  calculation  apparent  on  the  face  of  the  account,  which 
every  principle  of  justice  and  .law  called  on  the  Court  to  rectify. 
The  Court  having  expressed  their  sentiments  fblly  on  this  head, 
that  the  account  required  re-examination,  and  that  the  execu- 
tors were  only  entitled  to  a  credit  of  the  real  value  of  the  said 
1429Z.  Os.  6d.  according  to  the  true  depreciation  of  the  difierent 
payments  by  them  made,  it  was  at  length  agreed  to  withdraw  a 
juror,  and  submit  the  account  of  the  executors  by  rule  of  Coart| 
to  three  judicious  men,  to  be  re-examined  and  settled  by  thetti. 

Messrs.  Sergeant  ^o  qicer. 

Messrs.  Wilcocks  and  T.  Boss  pro  def. 
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AT  l^ISI  PRIUS,  AT  l^EWTOWIST, 

OCTOBER  ASSIZES,  1791. 

CORAM,  M*KEAN,  CHIEF  JUSTICE,  AND  TEATES. 


RiCHABD  YEJsnXy  lessee  of  Henby  Walmeslby,  vs.  Sarah  Bead 

and  EsTUKB  Read. 

Win  proved  before  the  register,  or  under  a  feigned  issue,  has  always  been 
reoelTed  as  evidence,  but  such  probate  is  not  conclusive  eyidenoe  of  a  devise 
of  lands.  Where  the  special  instructions  for  drawing  a  will  are  proved  by 
two  witnesses,  and  a  will  is  drawn  conformable  thereto  in  the  testator's  life- 
time, though  he  does  not  execute  the  same,  it  is  a  good  will  in  writing  under 
the  act  of  assembly  of  1705. 

Ejectmbmt  for  two  fifth  parts  of  certain  lands  in  Southampton 
township.  It  was  admitted  that  Thomas  Walmesly,  the  father 
of  the  lessor  of  the  plaintiff,  had  died  seized  of  these  lands,  and 
left  issue  foar  children,  of  whom  the  plaintiff  was  the  eldest. 

The  defendant's  counsel  offered  to  show  in  evidence  to  tlie 
jury,  that  on  a  caveat  having  been  filed  against  proving  a  paper 
purporting  to  be  the  will  of  'fhomas  Walmesley,  the  register, 
at  the  request  of  one  of  the  parties,  had  sent  an  issue  into  the 
Court  of  Common  Pleas  of  Bucks  county,  to  try  the  fact ;  that 
upon  a  full  trial  and  hearing,  a  verdict  had  passed  establishing 
the  validity  of  the  will,  and  that  hereupon  the  will  had  been  de- 
clared to  be  proved,  and.  letters  testamentary  had  issued 
thereon. 

This  testimony  was  opposed  by  the  plaintiff  until  the  witness- 
es,  who  were  in  full  life,  and  present,  should  be  produced. 
But  the  Court  overruled  the  objection,  declaring  that  a  will 
proved  by  the  register,  with  the  depositions  of  the  witnesses,  or 
under  a  feigned  issue,  had  always  been  received  as  evidence ; 
bat  whether  the  same  was  conclusive  or  not  was  another  ques- 
tion. 

Per  Curiam.    Let  the  will  and  probate  be  read. 

This  having  been  done  by  the  defendant's  counsel,  and  there 
appearing  to  be  a  devise  therein  of  the  lands  in  controversy  to 
the  defendants,  they  would  proceed  no  further.  They  contend- 
ed that  they  were  not  bound  to  call  any  witnesses,  and  that  the 
evidence  by  them  adduced  was  sufficient  and  conclusive  as  to 
the  matter  in  dispute.  They  urged  that  the  words  of  the  act  of 
assembly  of  4th  Annse,  passed  in  1705  (old  ed.  p.  14)  expressly 
durect,  that  wills  in  writing  proved  by  two  or  more  credible  wit- 
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nesses  within  this  commonwealth,  or,  in  the  Chancery  of  Eng- 
land, and  the  bill,  answer,  and  depositions,  transmitted  hither 
under  the  seal  of  the  Court,  or  in  the  Hustings  or  Mayor's  Court, 
in  London,  or  in  some  manor  Court,  or  before  such  as  have  or 
shall  have  power  in  England  or  elsewhere,  to  take  probate  of 
wills  and  grant  letters  of  administration,  and  the  copy  of  the 
will  and  the  probate  thereof  annexed,  shall  be  good  and  availa- 
ble in  law  as  well  for  the  conveyance  of  the  lands  thereby  de- 
vised as'  the  goods  and  chattels  therein  bequeathed ;    that  the 
copies  of  such  wills  shall  be  deemed  matter  of  record,  and  shall 
be  good  evidence  to  prove  the  gift  or  devise  thereby  made.  The 
judgment  of  every  Court  having  juriHdiction  over  a  subject  mat- 
ter, is  in  itself  conclusive  proof  of  the  fact,  and  carries  with  it 
absolute  verity.     It  could  never  be  intended  by  the  legislature, 
that  a  will  proved  in  England  by  two  witnesses,  according  to  the 
act,  should  be  full  and  complete  evidence,   and    that    a  will 
proved  here  should  be  insuflScient  without  the  production  of  the 
witnesses  at  the  trial.     The  evident  meaning  of  the  act  of  assem- 
bly passed  28th  February,  1780,  erecting  a  High  Court  of  Errors 
and  Appeals,  was,  that  after  a  verdict  establishing  the  validity 
of  a  will  on  an  issue  sent  by  the*  register  into  the  Court  of  Com- 
mon Pleas,  the  said  facts  should  not  be  re-examined  on  an  ap- 
peal or  otherwise.     And  so  of  the  18th  section  of  the  act  of  last 
sessions,  passed  13th  April,  1791. 

On  the  part  of  the  plaintiff,  it  was  argued  that  the  Common 
Law  Courts  had  an  exclusive  jurisdiction  to  try  the  issue  of  cU- 
visavit  sive  non^  both  in  England  and  this  state.     The  probate 
of  a  will  is  undeniable  evidence  as  to  goods  and  chattels,  butoot 
as  to  lands.  1  Ld.  Raym.  262,  731,  735.     Every  several  devisee 
must  make  out  his  title  in  a  new  cause.  3  Cro.  396.     Probate  of 
a  will  is  no  evidence  as  to  real  estate.  2  Stra.  961.    The  act  of 
assembly  of  10th  Annse  (old  ed.  p.  50)  restrains  the  powers  of 
the  register-general  and  his  deputies  to  all  such  judicial  acts  as 
do  or  shall  belong,  or  ought  of  right  to  be  done  by  any  personB 
having  power,  by  law,  to  take  probate  of  wills  and  grant  admin- 
istration ;  and  the  general  words  of  the  act  of  4th  Annae  must  be 
considered  as  subject  to  this  restriction.    The  Spiritual  Courts 
in  England  have  the  sole  power  over  testaments  of  personal  es- 
tate, and  chancery  cannot  interfere  with  them.     1  Yez.  119, 
284.     In  the  case  of  the  lessee  of  Israel  Eobinson  et  al.  w.  Mo- 
ses Eobinson,  tried  at  Beading,  November  assizes,  1781,  the 
plaintiffs  claimed  under  a  will  dated  in  1769,  which  was  regu- 
larly proved,  and  letters  testamentary  issued  thereupon.    The 
defendant  made  title  under  a  deed  from  his  father,  dated  in 
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1772,  and  a  second  will  in  the  same  year  in  confirmation  of  it, 
which  was  afterwards  set  aside  on  a  hearing  before  the  register 
and  assistant  justices  in  1774.  There  the  whole  facts  respect- 
ing the  sanity  of  old  Israel  Bobinson,  at  the  time  of  the  execu- 
tion of  the  deed  and  will,  were  fully  investigated.  The  act  of 
1780  left  the  effect  of  the  register's  powers  as  it  stood  before, 
and  merely  superadded  the  right  and  mode  of  appeal  from  his 
decision. 

Yeates,  J.     I  was  present  when  the  cause  of  the  lessee  of  Jo- 
seph Cook  and  executors  vs.  George  Brown,  came  on  trial  at 
Carlisle,  June  assizes,  1774,  before  Chew  and  Morton,  and  have 
taken  full  notes  of  the  argument      The  suit  was  brought  pro- 
fessedly to  try  th^  validity  of  the  will  of  Thomas  Brown,  which 
had  been  regularly  proved  on  a  caveat  filed  and  hearing  before 
the  deputy  register  and  assistant   justices.     In  that  cause  the 
defendant's  counsel,  who  argued   in  support  ot  the  will,  con- 
tended merely,  that  the  will  as  proved  was  good  evidence  to  lay 
before  the  jury,  but  abandoned  the  idea  of  its  being  undeniable 
and  conclusive  evidence  as  to  the  real  estate.    They  insisted 
barely,  that  the  adverse  party  must  encounter  it  with  other 
proof  in  order   to  invalidate  it.     The  opinion  of  the  Court  was 
conformable   thereto.     The  depositions  of  the  witnesses  taken 
before  the  deputy  register  and  justices,  were  directed  to  go  to 
the  jury,  and  the  plaintiff  had  liberty  to  contest  the  execution 
of  the  will  or  sanity  of  the  testator,  by  introducing  other  evi- 
dence.   The  Court  said,  that  "the  point  of  deviaavit  dve  non^ 
must  be  submitted  altogether  to  the  jury,  upon  a  trial  relating 
to  the  title  of  lands,  on  the  proof  adduced  to  them."    It  appears 
evident,  that  taking  the  arguments  of  the  defendant's  counsel  in 
the  strongest  peint  of  view,  the  decision  on  the  feigned  issue 
could  only  affect  the  parties  to  the  caveat     As  to  other  con- 
tending parties,  it  would  be  res  inter  alios  acta.   But  suppose  on 
an  ejectment  brought  to  try  the  validity  of  a  will,  it  should  be 
offered  to  be  made  appear,  that  the  person  whose  will  was  at- 
'  tempted  to  be  established  was  still  in  full  life,  or  that  the  sub- 
scribing witnesses  who  had  proved  it  had  been  convicted  of  per- 
jury therein,  or  that  the  crimes  of  forgery  or  perjury  could  be 
fully  proved  by  evidence  at  the  bar,  could  it  be  reasonably 
urged  that  the  copy  of  the  will  and  depositions  were  still  incon- 
trovertible and  conclusive  evidence  to  the  jury  ?         ^ 
The  chief  justice  then  delivered  the  opinion  of  the  Court : 
"We  conceive  that  the  copy  of  this  will,  as  proved  under  the 
eigned  issue,  has  been  rightly  suffered  to  be  given  in  evidence 

to  the  jury,  in  pursuance  of  the  express  words  of  the  act  of 
12 
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assembly  of  4th  AnncB,  but  that  there  is  nothing  in  this  act  com- 
pared with  and  restrained  by  that  of  10th  Annas,  or  the  act  of 
1780,  erecting  the  Court  of  Errors  and  A))peals5  or  in  the  act 
of  13th  April,  1791,  or  in  any  other  act  that  we.  know  of,  which 
shows  an  intention  in  the  legislature,  that  such  a  probate  should 
be  conclusive  evidence  of  a  will  of  lands.    This  Coart  cannot 
wisli  the  law  was  so.     Suppose  the  utmost  integrity  aud  ability 
to  be  possessed  by  every  register,   they  are  still  subject  to  err ; 
and  if  even  the  fullest  hearing  has  been  had  of  all  the  contend- 
ing parties,  which  is  not  generally  the  case,  still  new  evidence 
and  additional  circumstances  may  turn  up,  which  would  weigh 
greatly  in  the  scale  of  justice.     We  are  of  opinion,   that  the 
plaintiff  in  the  present  instance  may  give  evidence  of  insanity, 
duress,  forgery,  fraud,  undue  influence,  &c.  in  or  upon  the  tes- 
tator.     We  cannot  cbmpel  the  defendants  to  give  further  testi- 
mony, but  the  plaintiff  may  examine  the  witnesses  who  gave 
evidence  in  support  of  the  will,  on  the  feigned  issue,  aud  pro- 
duce any  other  testimony  to  impugn  the  will,  and  the  jury  upon 
the  whole,  must  form  their  judgments  under  the  direction  of  the 
Court.    This  mode  of  proceeding  may  appear  awkward,  but  we 
are  reduced  to  the  dilemma  by  tlie  positive  words  of  the  act  of 
1705,  and  we  cannot  help  it. 

The  plaintiff's  counsel  then  called  the  defendant's  witnesses, 
who  had  been  subpoenaed  to  prove  the  will,  and  proceeded  to  the 
examination  of  them;  but  the  defendant's  counsel  were  at 
length  permitted  to  take  the  proof  into  their  own  hands,  in  or- 
der to  establish  the  will.  While  these  witnesses  were  in  the 
possession  of  the  plaintiff,  the  measure  appeared  sufficiently 
outre. 

It  appeared  upon  the  proof,  that  in  the  fall  of  1787,  Thomas 
Walmesley  (the  deceased)  had  desired  one  Daniel  Livezley  to 
draw  his  will,  and  gave  him  particular  verbal  directions  concern- 
ing it;  that  on  the  11th  February,  1788,  he  repeated  the  several 
devises  to  him,  and  requested  him  to  have  it  ready  by  the  14th 
following ;  that  at  the  time  appointed  Livezley  went  to  his  house, 
where  he  mentioned  the  particulars  of  his  will  to  him  a  third 
time,  and  in  consequence  thereof,  Livezley  procured  one  Ezra 
Crosdale,  the  same  day,  to  reduce  it  into  writing  exactly  con- 
formable to  the  testator's  directions,  and  brought  it  to  him 
ready  dra^nm.  Livezley  asked  him  if  he  should  read  the  will 
to  him ;  he  answered,  it  was  no  matter,  he  was  then  too  poorly 
to  sign  it,  but  hoped  he  would  be  better  in  the  morning,  and 
would  then  put  his  name  to  it.      On  the  second  interview,  he 
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complained  to  Livezley  that  the  drawiug  of  the  will  had  been  so 
long  neglected.  He  died  aboat  two  hours  after  the  written  will 
was  brought  to  hioi,  in  a  fainting  fit,  without  executing  it. 

On  the  same  11th  February,  1788,  testator  complained  to  one 
Henry  Sidge  that  he  was  uneasy  in  his  mind  that  his  will  was 
not  perfected,  mentioned  his  earnest  desire  that  Daniel  Livezley 
should  draw  his  will,  and  that  he  had  given  him  special  direc- 
tions for  that  purpose.  The  particulars  of  these  directions  he 
repeated  to  Kidge. 

The  intentions  of  the  testator  as  to  the  general  disposition  of 
his  property,  and  the  reasons  and  grounds  of  his  bequests,  were 
also  proved  by  other  witnesses  in  corroboration,  to  show  that 
the  settled  purpose  of  his  mind,  for  some  years  previous  to  his 
death,  had  been  that  his  will  should  be  drawn  agreeably  to  the 
instructionB  given  to  the  said  Daniel  Livezley.  Those  express 
instructions  given  to  the  said  Livezley  by  the  deceased,  as  related 
by  him  on  the  11th  February,  at  different  times  of  the  day,  were 
proved  by  two  witnesses ;  and  the  testator's  recognition,  on  the 
day  of  his  death,  that  he  had  given  the  said  Livezicy  directions 
to  draw  his  will,  was  proved  by  three  witnesses. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  will  in 
question  was  not  proved  by  two  witnesses,  agreeably  to  the  act 
of  assembly  of  1705,  and  the  following  cases  were  cited:  2 
Blackst.  Com.  876,  389,  409,  500 ;  Swinb.,  5,  6,  56 ;  Cro.  Eliz., 
100;  8  Vin.,  119,  Bartlet-M.  Ramsden  ;  8  Atky.,  166, 161 ;  Dal- 
las,  278 ;  Godolph.,  15. 

For  the  defendant,  it  was  urged  that  judges  will  lean  in  favor 
of  wills  (1  Burr.,  420,  421).  A  will  in  Pennsylvania  need  not 
be  signed  or  sealed  by  the  testator,  nor  subscribed  by  the  wit- 
nesses (Dall.,  94).  The  writing  of  a  will  from  the  mouth  of 
witnesses  is  sufficient,  and  it  need  not  be  from  the  mouth  of  the 
testator;  and,  though  the  devisor  becomes  senseless  before  the 
"Will  be  writterf,  yet  if  it  be  written  before  he  dies,  it  is  a  good 
will  in  writing  (AUeyn,  54,  55).  In  the  present  instance,  there 
could  be  no  doubt  but  the  written  paper  corresponded  with  the 
testator's  intentions ;-  and  his  special  directions  for  drawing  it 
^ere  fully  proved  by  two  witnesses,  within  the  words  and  spirit 
of  the  act  of  1705.  Other  cases  cited  jpro  def.  were  5  Bac.  Abr., 
507,508;  Plowd.,  345;  Dyer,  72;  Godolph.,  6, 11,  12-,  Swinb., 
51,  52,  58,  56,  858,  854 ;  2  Stra.,  764. 

And  of  this  opinion  were  the  Court  in  their  charge  to  the  jnry, 
provided  credit  was  justly  due  to  the  two  witnesses,  who  proved 
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the  special  ioBtrnctions  for  drawing  his  will,  said  to  be  fpven  by 
Thomas  Walmesley  in  his  life  time. 

Yerdict  for  the  defendants. 

Messrs.  Ingersol  and  Sitgreaves,  pro  gtcer. 

Messrs.  Sergeant,  Wilcocks,  and  Wm.  Ewing,^ro  defta. 


AT  If ISI  PRIUS,  AT  EASTOI^, 
OCTOBER  ASSIZES,  1791. 

CORAM,  M'KEAN,  CHIEF  JUSTICE,  AND  YEATE8. 


Jahbs  Clyde  vb,  John  Clyde. 

Large  damages  directed  to.be  given,  to  compel  a  defendant  to  do  Justice. 
'  Though  one  cannot  claim  title  to  a  water-course  but  by  deed,  yet  in  special 
assumpsit  for  damages  on  a  breach  of  promise,  it  may  be  proved  by  oral  tesd- 
mony. 

One  shall  not  be  a  witness  to  disaffirm  his  own  contract 

Special  assumpsit  for  the  privilege  of  a  wator-eoarse  through 
the  lands  of  the  defendant. 

The  case  was,  Andrew  Allen,  Esq.,  being  seized  of  five  hun- 
dred acres  of  land  in  Allen  township,  in  1772,  contracted  with 
the  plaintiff  to  convey  him  one  moiety  thereof,  and  agreed  that 
he  should  have  the  pre-emption  of  the  remaining  moiety  within 
a  limited  time.    The  defendant,  his  brother,  and  one  Hugh 
Horner  afterwards  agreed  to  join  with  him  in  the  purchase  of 
the  whole  tract,  and  they  stipulated  with  each  other  previously 
respecting  the  particular  parts  each  should  have ;  and  that,  as  a 
stream  of  water  ran  through  the  lands,  those  who  possessed  the 
lower  places  on  the  stream  should  have  the  privilege  of  a  water- 
course through  the  upper  places,  to  convey  the  water  to  their 
respective  lands.    The  purchase  was  at  length  completed  from 
Mr.  Allen.    Homer  took  the  upper  place,  the  defendant  the  mid- 
dle tract,  and  the  plaintiff  the  lower,   on  the  stfeam.     The 
plaintiff,  to  suit  his  brother's  convenience,  and  throw  his  lands 
into  one  compact  body,  exchanged  with  him  fifty  acres  of  land 
on  the  east  side  of  the  creek  for  the  same  quantity  on  the  west 
side.    In  the   event,   defendant  would  not  comply  with  lu^ 
contract  in  suffering  his  brother  to  have  a  drain  through  the  mid- 
dle tract,  though  of  little  or  no  injury  to  himself,  but  carried 
the  water  above  his  division  line  into  the  creek,  and  thereby 


IWl.]  OF  PENNSYLTANIA.  98 


1 

prevented  the  plaintiff  from  watering  eighteen  acres  of  valuable 
meadow,  which  he  poBsessed  below.  Repeated  references  were 
had  between  the  brothers  to  neighbors,  and  the  defendant  always 
promised  to  give  his  brother  a  right  to  the  water,  but  when  the 
matter  appeared  to  be  concluded  between  them,  he  uniformly 
broke  his  engagements.  There  appearing  to  be  much  vexation 
and  highly  improper  conduct  on  the  part  of  the  defendant,  and 
the  plaintiff's  icounsel  agreeing  to  release  the  damages  which 
might  be  found  for  him  in  case  a  proper  grant  of  the  water-right 
should  be  made  to  him  by  his  brother,  agreeably  to  the  original 
contract,  the  jury,  under  the  direction  of  the  Court,  found  a 
verdict  for  the  plaintiff  for  500^.  damages  to  compel  his  un- 
natural brother  to  do  him  justice. 

In  the  course  of  the  trial,  Michael  Clyde,  the  father  of  the 
parties,  was  offered  as  a  witness  by  the  plaintiff,  to  prove  the 
original  contract,  as  to  the  benefit  of  the  water  course  being  re- 
served to  the  lower  tracts  of  land,  but  he  was  objected  to  by 
the  defendant's  counsel,  who  cited  Gilb.  Law  Evid.,  108,  that  a 
man  cannot  claim  a  title  to  a  water  course  but  by  a  deed  and 
under  seal.  But  to  this  it  was  answered,  and  so  ruled  by  the 
Court,  that  this  suit  is  for  damages  on  a  breach  of  promise,  which 
surely  may  be  proved  by  oral  testimony;  and  he  was  sworn  ac- 
ccordingly. 

Hugh  Homer  was  also  offered  as  a  witness  by  the  defendant, 
to  dhow  that  the  original  contract  did  not  extend  so  far  as  was 
contended  for  by  the  plaintiff;  but  he  was  objected  to  because 
he  was  brought  to  invalidate  or  disaffirm  his  own  contract,  which 
the  law  will  not  permit ;  and  his  testimony  was  accordingly  over- 
ruled by  the  Court.  1  Term  Kep.  B.  R.  800. 
Messrs.  Ingersol  and  Sitgreaves^o  quer. 
Messrs.  Bead  and  W.  Smith  pro  def. 

[See  the  cases  lessee  of  John  Hughes  m.  Henry  Dougherty, 
'and  lessee  of  Morgan  Sweeney  vs.  John  Jones,  determined  at 
Snnbury,  October  assizes,  1791,  the  reports  whereof  I  have  been 
fevered  with  by  Mr.  Justice  Bradford.] 
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JANUAET  TEEM,  1792. 

PRESENT— M'KEAN,  CHIEF  JUSTICE— SHIPPEN,  YEATE8,  AND 

BRADFORD,  JUSTICES. 


Moses   Gobgebat,  Fbanois    Gobgebat,    and    John    Babites, 

V8.  William  M'Cabtt, 

The  possession  of  a  bill  of  exchange  and  protest,  is  not  sufficient  evidence, 
without  further  proof,  in  a  suit  by  the  payee  or  indorsee  against  the  acceptor, 
of  a  subsequent  indorsee's  having  received  the  amount  of  the  bill.  In  bills 
payable  to  order,  there  is  a  distinction  between  those  which  are  indorsed  in 
*  Uankt  and  such  as  are  tpeciaUy  indorsed.  Possession  in  the  former  case  is  evi- 
dence of  title,  but  not  in  the  latter. 

Bill  of  exchange  lost,  and  an  indorsement  forged  thereon,  and  the  money 
paid  by  the  acceptors  (who  were  of  the  same  house  with  the  drawers),  the 
real  payer  shall  recov/er  the  money. 

This  action  was  bronght  on  three  bills  of  exchange,  dated 
19th  December,  1786,  and  drawn  upon  the  defendant  by  the  plain- 
tiffs, for  8,545  livres  and  two  sols,  each,  to  be  paid  to  their  order. 
These  bills  were  indorsed  by  the  plaintiffs  to  Paul  Ant.  Faure 
&  Co.,  and  by  them  to  others.    Defendant  accepted  the  bills, 
but  ihey  were  protested  for  non-payment.    Plaintiffs,  in  their 
declaration,  aver  the  payment  of  them  with  costs  and  damages 
to  the  last  indorsee  by  Paul  Ant.  Faure  &  Co.,  and  that  the 
plaintiffs  repaid  the  costs  and  damages  to  them.    A  trial  was 
had  in  July  term,  1790,  and  a  verdict  had  for  the  plaintiffi 
for  9112. 18«.  5(2.,  besides  costs  of  suit,  subject  to  the  opinion  of 
the  Court  on  a  point  reserved,  to- wit:  Whether  the  possession  of 
the  bills  and  protests  be  '^  sufficient  evidence  without  further 
proof"  that  the  plaintiffs  had  paid  the  subsequent'  indorsee  the 
amount  of  the  bills,  or  whether  it  be  prima  facie  evidence  suf- 
ficient, unless  contrary  evidence  be  produced  on  the  part  of  the 
defendant  ? 

This  reserved  question  was  argued  last  September  term  by 
Messrs.  Kawle  and  Du  Ponceau  for  the  plaintiffs,  and  Mr.  In- 
gersol  for  the  defendant. 

The  plaintiffs'  counsel  relied  greatly  on  the  case  of  Morris  ^. 
Foreman,  Dallas  193,  and  further  cited  5  Burr.  2688,  that^»M» 
facie  evidence  is  conclusive,  until  contracted ;  also,  the  ordinances 
of  Louis  XIV.  that  the  bearer  of  a  bill  may  prosecute  it  for  pay- 
ment. 

For  the  defendant,  was  cited  1  Lord  Raym.  742.  Mendezt^, 
Careroon,  and  much  relied  on,  which  is  taken  notice  of  in  Love- 
lass  on  bills  of  exchange,  177.  But  as  the  arguments  on  both 
sides  were  fully  taken  up  and  considered  by  the  Court,  in  giving 
their  opinions,  seriatim,  they  are  here  omitted. 

The  Court,  this  term,  gave  their  opinions :  — 
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It'Kean^  C.  J.    The  acceptor  of  a  bill  of  exchange  is  only  li- 
able to  the  last  indorsee ;  for  all  the  prior  indorsers  have  parted 
with  their  interest  in  it,  and  are  presumed  to  have  received  a 
valuable  consideration  for  it,  and  therefore  can  have  no  right  to 
the  money  a  second  time.    Bnt  if  the  last  indorsee  protests  the 
bill  for  non-payment,  and  afterward  receiv.es  back  the  money 
from   a  prior  indorser,  snch  indorser  acquires  a  new  title  to  re- 
ceive the  money  from  the  acceptor,  by  such  payment.     So  that 
at  the  time  this  action  was  commenced,  the  defendant  was  liable 
to  no  person  but  the  last  indorsee,  or  the  prior  indorser  who  had 
paid  him.    This  is  by  the  custom  of  merchants,  as  appears  by 
the  case  of  Death  vs.  Serwenters.   Lutw.  888.    Lewin  V9.  Bru- 
nette, Lutw.  898.     The  plaintiffs  have  accordingly  alleged  that 
they  paid  the  subsequent  indorsee,  but  offered  no  proof  of  it  ex- 
cept ^he  mere  production  of  the  bills  and  protests.    This  is  not 
sufficient ;  they  should   have  produced  a  receipt  from  the  last 
indorsee,  or  some  witness  or  evidence  of  payment.    The  usual 
evidence  in  such  a  case  is  a  receipt  at  the  foot  of  the  protest.  1 
Ld.  Eaym.  742.    In  that  case,  the  merchants  who  had  been 
sworn  respecting  the  custom,  were  of  opinion  that  this  was  the 
only  evidence ;  bnt  I  agree  with  Lord  Holt,  that  if  payment  bo 
any  way  sufficiently  proved,  it  is  sufficient. 

If  the  defendant  should  pay  the  plaintiffs  the  amount  of  the 
bill,  and  the  last  indorsee  should  hereafter  sue  him,  what  can 
prevent  him  from  recovering  the  money  ?  The  defendant  can- 
not prove  that  he  had  been  paid  by  the  plaintiffs,  who  may  have 
come  to  the  possession  of  the  bills  by  trover,  bailment  for  a  spe- 
cial purpose,  or  by  fraud.  Why  was  not  the  action  brought  in 
the  name  of  the  last  indorsee  ?  If  it  had,  the  holding  of  bills 
might  havo  raised  a  presumption  that  the  plaintiffs  were  agents 
for  him.  The  case  in  1  Lord  Raym.  742,  is  in  point.  There  the 
plaintiff  not  only  had  possession  of  the  bill,  but  he  had  been 
sued  by  the  subsequent  iudoraee,  and  had  a  judgment  against 
him.  What  might  be  admitted  ^k^pHmafaoie  evidence  in  other 
cases,  will  not  do  in  snch  a  case  as  this,  by  reason  tliat  the  cus- 
tom among  merchants  is  otlierwise,  which  appears  from  all  the 
writers  and  collectors  of  cases  from  the  report  by  Lord  Ilaymond 
until  the  present  time,  to  be  considered  as  the  rule.  I  am  there- 
fore of  opinion  with  the  defendant. 

Skippen  J.  I  concur.  I  acknowledge  that  on  the  argument, 
I  thought  differently,  from  an  apprehension  that  the  course  of 
mercantile  negotiations  might  be  obstructed.  But  on  consider- 
ing the  case  immediately  after  last  term,  I  was  folly  satisfied 
fliat  both  on  principle  and  by  law,  the  mere  holding  of  a  bill  of 
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exchange  cannot  entitle  an  intermediate  indorsee  to  call  npoD 
the  acceptor  for  payment.    Upon  principle,  it  cannot  be.    Be- 
cauBe,  when  a  man  indorses  an  accepted  bill,  he  parts  with  all  his 
right  to  the  indorsee  for  a  valuable  consideration,  and  ds  to  him 
the  acceptor  is  discharged.    The  right  of  calling  npon  the  ac- 
ceptor can  never  be.  regained  but  by  taking  up  the  bill  from  the 
last  indorsee,  and  paying  him  the  money.    Some  evidence  of 
this  payment  must  be  necessary,  otherwise  one  who  finds  or  steals 
the  bill  might  sue  the  acceptor,  and  he  would  be  answerable 
again  to  the  last  indorsee,  who,  never  having  received  satisfac- 
tion, would  surely  recover  from  the  acceptor.  The  usage,  upon 
inquiry,  I  find  to  be  now  what  it  appears  to  have  been  in  Lord 
Holt's  time,  that  when  the  last  indorsee  receives  the  monej  from 
an  intermediate  indorser,  he  gives  a  receipt  upon  the  protest 
This  always  accompanies  the  bill,  and  shows  who  has  the  legal 
and  equitable  right  to  sue  the  acceptor. . 

The  case  of  Mendez  v8.  Oareroon,  in  1  Ld.  Baym.  742,  does 
not  stand  alone.  In  1  Lutw.  888,  the  same  principle  appears 
in  an  adjudged  case  upon  a  writ  of  error.  The  Court  say  that 
when  the  payee  has  once  indorsed  the  bill,  the  acceptor  is  en- 
tirely discharged  as  to  him,  unless  he  becomes  again  entitled 
to  receive  the  money  by  an  actual  payment  to  the  indorsee. 
Some  later  cases  have  the  same  aspect,  and  no  case  appears  to 
the  contrary. 

Yeatea  J.  The  difiiculties  which  struck  my  mind  on  the  ar- 
gument of  this  cause  at  the  last  term  were,  that  an  idea  seemed 
to  bo  generally  entertained,  that  payment  to  the  holder  of  a  bill 
of  exchange  would  discharge  the  acceptor  under  the  authority 
of  Morris  v8.  Foreman ;  Dall.  193 ;  and  that  if  additional  evi- 
dence to  the  possession  of  the  bill  was  required,  it  might  throw 
these  valuable  mediums  of  trade  under  considerable  difiiculties. 

On  the  first  point  my  mind  was  fully  made  up  in  the  vacation 
by  consulting  the  cases  of  Ancker  et  al.  vs.  The  Bank  of  England, 
Doug.  615;  and  Allen,  administrator,  vs.  Dundas,  3  Term  Bep. 
129.  In  the  latter  case,  Shepherd,  pro  qtter.,  cited  the  following 
resolution,  coram  Buller  J. :  "  In  Cheap  and  other  vs.  Harley 
and  Drummond,  a  few  days  ago,  at  the  sittings  here,  the  defend- 
ants, who  had  a  house  in  America  as  well  as  in  London,  drew 
two  bills  of  exchange  therey  the  first  and  second  of  the  same 
tenor  and  date,  on  their  house  here,  payable  to  the  plaintifi. 
One  of  them  being  lost,  came  into  the  hands  of  a  third  person, 
who  forged  an  indorsement  of  the  payees,  and  received 
the   amount   of  it  from    the    defendants   here ;      and   after- 
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wards    the    real  payees  bronght    their  action  npon  the  latter 
bill  and  recovered." 

This  resolution  effectnally  establishes  the  poinl  that  payment 
by  the  acceptor  of  a  bill  of  exchange  to  the  holder  does  not  nec- 
essarily discharge  him.  See  also  4  Term  Rep.  28.  Nor  oaght 
it,  npon  the  most  solid  grounds. 

When  an  indorser,  according  to  the  usage  of  merchants,  parts 
with  his  right  by  an  indorsement,  and  the  bill  in  this  state  is 
accepted,  the  acceptor  is  liable  only  to  the  person  in  whom  the 
right  of  the  bill  is  vested,  and  until  an  intermediate  indorser  has 
power  to  demand  it,  either  under  the  authority  of  the  last  in- 
dorsee, or  by  payment  to  the  last  indorsee  regains  a  right  to  the 
bill,  he  has  no  claim  whatever  against  the  acceptor. 

It  is  true,  that  in  the  case  of  Dehers  et  al.  m.  Harriot,  1 
Show.  163,  it  was  held  that  on  a  bill  of  exchange  made  payable 
to  A,  who  indorses  it  to  B,  who  indorses  it  to  C,  which  is  pro- 
tested for  non-payment,  B  niay  bring  an  action  on  this  bill  against 
the  drawer,  notwithstanding  his  endorsement.  But  it  is  to  be 
observed  in  this  cause,  that  the  indorsement  to  B  was  special. 
^  Pray  pay  to  B  value  on  my  account ; "  and  in  Sir  Bartholomew 
Showers's  argument  he  says,  p.  164,  "  We  had  proved  on  the 
trial,  C  had  no  interest  in  the  moneys,  and  was  to  receive  the 
money  for  the  plaintiff  as  his  servant" 

The  case  in  1  Ld.  Baym.  742,  is  expressly  in  point,  and  is 
recognized  by  the  latest  writers  on  the  law  of  bills  of  exchange ; 
viz :  Cunningh.  on  Bills  of  Exchange,  47,  91 ;  Loveless  on  Bills 
and  Notes,  179 ;  Kyd,  160. 

Besides,  the  plaintiffs  in  their  declaration,  with  strong  reason, 
aver  the  payment  of  the  bills  with  costs  and  damages,  by  Faure 
&  Co.  to  the  last  indorsee,  and  that  the  plaintiffs  repaid  the  same 
to  them.  If  it  was  necessary  for  the  plaintiffs  to  make  these 
averments,  in  order  to  sustain  their  suit,  it  surely  must  be  more 
than  matter  of  mere  form ;  and  I  apprehend  if  the  laying  of  the 
payment  to  the  last  indorsee  was  indispensable,  that  the  proof  of 
it  must  be  equally  indispensable. 

Nor  do  I  think  that  this  doctrine  wftl  throw  bills  of  exchange 
under  any  unreasonable  difficulties.  By  obtaining  a  receipt 
from  the  last  indorsee  at  the  foot  of  the  protest,  every  difficulty 
is  obviated  in  the  case  of  all  the  other  indorsers.  My  opinion, 
therefore,  is,  that  though  the  holding  of  the  bill  is  a  circum- 
stance to  show  that  the  possessor  is  entitled  to  the  money  due 
thereon,  yet  it  is  not  of  itself  sufficient  evidence  for  this  purpose 
according  to  the  rules  of  law  and  the  usage  of  merchants.  Vicl4 
i  Term  Bep.  82. 
13 
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Bradford,  J.  It  seems  to  be  fully  settled  in  Deatli  vs.  Ser- 
wenters,  Lntw.  888,  that  by  a  special  indorsement  of  a  bill  of 
exchange,  the  indorser  parts  with  his  right,  and  dischargee  the 
acceptor  as  to  any  payment  to  him,  and  that  he  can  regaiD  it 
only  by  taking  up  the  bill  and  making  payment  to  the  last  in- 
dorsee, in  whom  the  property  of  it  is  vested.  The  same  doe- 
trine  is  laid  down  in  Brunette  vs.  Lewin,  reported  in  Oartli.  130, 
and  afterwards  in  error  in  Lutw.  896,  where  it  is  held  that  if 
the  bill  is  specially  indorsed,  he  cannot  recover,  unless  at  the 
trial  there  be  evidence  of  the  payment  to  the  last  indorsee. 

This  payment,  therefore,  is  a  material  part  of  the  plaintiffi' 
case.    They  themselves  state  it  as  such  in  their  declaration,  and 
rightly  ;  for  it  is  clear  from  the  case  of  Brunette  vs.  LewiD  that 
if  it  were  not  stated,  the  omission  would  be  fatal.    Carth.  130. 
Being  a  material  fact,  it  must  be  proved. 

The  plaintiffs  do  not  appear  to  deny  this ;  but  they  contend 
possession  of  the  bill  \^  prima  facie  evidence  of  property  in  iu 
This  is  indeed  the  case  with  bills  payable  to  bearer,  and  some- 
times when  the  bill  is  payable  to  order.  But  among  bills  paya- 
ble to  order  there  is  an  obvious  and  familiar  distinction  between 
those  which  are  indorsed  in  hlamk^  and  such  as  are  speciaXLy  inr 
dorsed.  Possession  of  the  former  is  evidence  of  title,  and  Lord 
Mansfield  assigns  the  reason  in  Peacock  vs.  Rhodes,  Dong.  611. 
"Bills  indorsed  in  blank,"  says  he,  "are  considered  as  bills  pay- 
able to  bearer ;  both  pass  by  delivery.  Possession  is  in  both 
cases  proof  of  property  in  them." 

Wlien  the  indorsement  is  general,  the  holder  may  strike  ont 
all  the  indorsements  but  that  of  the  payee,  and  declare  as  in- 
dorser to  him ;  but  when  it  is  special,  the  name  of  the  proprie- 
tor appears  on  the  face  of  the  indorsement,  and  the  holder  must 
derive  his  title  through  him. 

The  last  indorsee  may  transfer  his  right  either  by  his  indorse- 
ment, or  by  accepting  payment  from  the  indorser.  If  the  first 
had  been  the  case  before  us,  and  the  present  plaintiff  had  claimed 
as  his  indorsees,  it  is  clear  they  must  have  proved  his  hand  writ- 
ing. Possession  would  hfeve  been  no  evidence  of  that  Why 
then  should  it  be  evidence  of  payment  ?  The  one  is  a  fact  as 
material  as  the  other,  and  it  is  as  easy  to  prove  a  receipt  as  to 
prove  an  indorsement. 

But  the  case  of  Mendez  vs.  Careroon,  1  Ld.  Raym.  743,  if  it 
be  law,  goes  the  whole  length  of  determining  the  point  in  ques- 
tion. It  was  doubted  at  the  bar,  but  I  agree  with  the  rest  of 
the  Court,  that  there  is  no  ground  to  suspect  its  authority.  It 
is  neither  denied,  nor  doubted,  nor  is  the  principle  shaken  in 
any  subsequent  case;  on  the  contrary,  it  has  all  the  support  which 
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we  can  reasonably  expect,  that  of  its  being  handed  to  ns  in  our 
abridgements  and  elementary  treatises  as  established  law.  We 
find  it  in  4  Yin.,  265,  in  the  digest  of  adjudged  cases  in  the 
King's  Bench,  and  in  all  the  law  dictionaries.  It  has  been  al- 
ready mentioned  that  it  is  twice  quoted  by  Cunningham  in  his 
treatise  on  this  subject,  introduced  by^Lovelass,  who  published 
his  book  in  1Y89,  and  by  Stewart  Kyd,  whose  preface  bears  date 
in  October,  1790. 

If  this  case  needs  any  further  confirmation,  it  strikes  me  that 
the  same  principle  is  to  be  discovered  in  Pigot  vs.  Clark,  re- 
ported in  1  Salk.,  126,  and  12  Mod.,  192.  There  the  plaintiff, 
who  was  the  payee,  had  indorsed  the  bill,  and  afterwards  brought 
this  action  against  the  acceptor;  it  was  objected  that  the  plain- 
tiff's right  had  been  transferred  by  the  indorsement,  and  that  Ad 
could  not  maintain  the  action.  But  the  Court  held  that  the  in- 
dorsement being  in  blank  did  not  necessarily  import  a  transfer, 
and  add,  "  But  if  the  blank  had  been  filled  up,  the  indorsee 
alone  could  have  maintained  the  action." 

This  at  once  establishes  the  distinction  between  a  general  and 
special  indorsement,  and  implicitly  declares  tBat  the  possession 
of  a  bill  specially  indorsed  is  no  evidence  of  a  right  to  its  con- 
tents. 
Bat  the  plaintiffs  rely  on  the  case  determined  in  this  Couit 

between  Morris  vs.  Foreman,  in  the  report  of  which  it  is  said 
the  Court  held  that  ^^  the  possession  of  a  bill  of  exchange  is  evi- 
dence of  an  authority  to  demand  its  contents  "  (DalL,  193).  It. 
is  to  be  observed  that  this  is  but  a  short  note,  without  any  state 
of  facts;  and,  on  inquiry,  it  seems  to  me  that  the  language  of 
the  report  is  more  extensive  than  the  principle  of  the  case  will 
warrant  I  have  examined  the  record,  and  into  the  facts  of  that 
cause,  and,  that  the  decision  may  be  understood,  I  will  state 
them.  It  was  an  action  between  the  original  parties,  brought 
by  the  payee  against  the  drawer,  upon  a  bill  drawn,  during  the 
late  war,  on  a  British  subject,  and  under  a  particular  agreement 
respecting  damages  in  case  of  protest.  Morris  remitted  this 
bill  to  London  an  his  own  aooounty  to  Messrs.  Clifford  and  Tysett, 
who  had  no  manner  of  interest  whatever  in  its  contents,  but  with 
this  indorsement,  "  Pay  to  the  order  of  Clifford  and  Tysett." 
The  bill  being  protested,  this  action  was  brought.  The  indorse- 
ment was  not  set  forth  in  the  declaration,  but  appeared  on  the 
bill  and  protest,  and  thereupon  the  defendant  moved  for  a  non- 
suit, and  insisted  that  the  action  could  be  brought  only  by  the 
indorsee ;  but  the  Court  held  that  the  action  was  maintainable  in 
the  name  of  the  plaintiff.  Under  the  circumstances  before  them, 
the  Court,  doubtless^  considered  the  indorsement  as  a  mere  au- 
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thority  to  receive  the  money  for  the  plaintiffs,  and  not  as  a 
transfer  of  interest.  In  this  view  it  is  no  more  than  was  ruled 
long  before  in  Dehers  et  al.  vs.  Harriot,  already  cited  by  Mr.  Jus- 
tice Yeates  (1  Show.,  164).  In  strictness,  perhaps,  it  oaght  to 
appear  on  the  face  of  the  indorsement,  whether  it  were  intended 
as  a  transfer,  or  as  a  mere  authority  (2  Burr.,  1227).  But,  be  this 
as  it  may,  the  principle  on  which  the  case  of  Morris  vs.  Foreman 
seems  to  have  been  determined,  does  not  in  any  degree  inter- 
fere with  the  present  decision. 

The  inconveniences  which  might  result  from  so  strict  a  rule 
of'  evidence  were  strongly  urged,  and  struck  me  forcibly  on  the 
argument.    But,  on  a  closer  inspection,  they  will,  in  a  degree, 
disappear,  or  be  found  to  be  balanced  by  opposite  advantages. 
The  payee  may  avoid  them,  if  he  pleases,  by  a  general  indorse- 
ment, which  is  now  the  most  common,  and  is  said  to  be  the  most 
proper  one.    But  if  he  will  restrict  the  payment  to  a  particular 
person,  and  the  bill  comes  back,  he  must  submit  to  the  incon- 
venience he  himself  has  created.     Nor  is  the  inconvenience 
greater  than  that  to  which  every  special  indorsee  is  subject,  who 
must  prove  the  hand-writing  not  only  of  the  first,  but  of  every 
indorser  through  whom  he  claims.    The  difSculty  of  tracing  the 
payment  to  different  indorsees  may  be  avoided   by  a  general 
receipt  of  the  last  indorsee. 

Besides,  it  is  a  real  benefit  to  the  mercantile  world  that  the 
bills  may  be  thus  restrained.  It  is  a  desirable  security  against 
accident  or  fraud.  Even  bank  bills,  generally  payable  to  bear- 
er, are  framed  in  this  manner  for  distant  remittances.  Being 
made  payable  to  order,  they  are  specially  indorsed,  and  the  pay- 
ment being  thus  restricted  to  a  particular  person,  the  remittance 
4s  put  out  of  hazard.  The  right  of  the  indorsee  appears  on  the 
bill ;  the  bank  is  bound  to  pay  the  money  to  him  or  to  his  order, 
and  if  they  pay  it  to  any  one  else,  it  is  clear,  from  Dong.,  617, 
and  8  Term  Kep.,  129,  cited  by  Mr.  Juatice  Yeates,  that  they 
must  pay  over  again.  To  admit  that  possession  is  any  evidence 
of  right  in  this  case,  would  be  to  make  all  bills  in  effect  paya- 
ble to  bearer.  It  would  destroy  the  security  intended  by  a  spe- 
cial indorsement,  would  multiply  losses,  and  increase  the  tempta- 
tions to  theft. 

I  have  taken  no  notice  of  the  ordinances  of  France  cited  by 

one  of  the  plaintiffs^  counsel.  This  is  not  a  question  of  general 
law,  but  a  question  of  evidence,  which  must  always  be  regulated 
by  the  particular  rules  of  that  tribunal  to  which  a  plaintiff  ap- 
plies himself  for  relief.  A  bill  of  exchange  is  the  same  thing  in 
England  and  in  France,  but  in  the  one  the  protest  is  sufficient 
evidence  of  the  bill ;  in  the  other,  the  bill  must  be  shovm  itself. 
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Upon  the  whole,  I  am  fully  satisfied,  that  as  the  plaintiffs 
gave  no  safficient  evidence  of  payment  to  the  last  indorsee,  they 
are  not  entitled  to  a  verdi<;t. 

Jadgment  for  the  defendant,  as  in  a  case  of  nonsuit. 

[See  3  Wheaton,  182,  contra.] 


Mart  Jaokson  vs.   Samuel   Eobinson,    surviving  executor  of 

Elizabeth  Yandebbpiegel. 

The  words  "  goods  or  movables"  in  a  will,  may  include  boi:ds,  unless  there 
Ib  something  in  the  context  of  the  whole  will  to  restrain  the  construction. 

Suit  for  a  legacy.  Defendant  pleaded  nan  ass'umpsit  and 
payment.  Plantiff  replied  non  solvit  and  issue.  The  plaintiff 
rested  his  claim  on  the  following  words  in  the  will :  ^'  I  give  and 
bequeath  to  Mary  Jackson,  the  wife  of  William  Jackson,  all  my 
wearing  apparel,  household  and  kitchen  furniture,  plate,  linen, 
books,  and  every  kind  of  moveables  whatsoever," 

The  testatrix  had  also  devised  601.  to  the  Wicacoe  Lutheran 
church,  150^.  to  the  Lutheran  church  near  Philadelphia,  lOOZ.  to 
Bobert  Hopkins,  and  501.  to  each  of  his  children.  Then  followed 
the  legacy  to  the  plaintiff.  She  then  directed  2002.  to  be  put  out 
at  interest  for  the  benefit  of  a  black  girl  who  was  born  in  the 
family ,and  who  was  to  be  taught  to  read,  &c.  She  likewise  be- 
queathed several  other  pecuniary  legacies,  and  devised  the  rest 
and  residue  of  her  estate  to  William  Jackson  (Imsband  of  the 
plaintiff),  Andrew  Jackson  (their  son),  and  Samuel  Robinson, 
and  appointed  the  said  William  Jackson  and  Samuel  Eobinson 
her  executors.  She  died  possessed  of  personal  property  consist- 
ing chiefly  of  bonds,  amounting  to  20002.  and  upwardfe,  leaving 
no  real  estate. 

In  the  will  as  originally  drawn,  the  wearing  apparel  only  was 
devised  to  the  plaintiff,  but  the  other  words,  "  household  and 
kitchen  furniture,  plate,  linen,  books,  and  every  kind  of  movea- 
bles whatsoever,"  were  afterwards  added  by  the  scriviner,  at 
the  desire  of  the  testatrix,  and  a  memorandum  made  of  this 
addition  by  the  wittiesses  before  subscription. 

The  plaintiff  had  received  from  the  executor  the  wearing  ap- 
parel, furniture,  &c.,  and  the  sole  question  was,  whether  under 
the  general  devise  of  every  kind  of  moveables  whatsoever,"  the 
plaintiff  was  entitled  to  the  obligations  of  which  the  testatrix 
died  possessed. 

Kr.  Bawle  for  the  plaintiff  contended,  that  a  specific  legacy 
^  obtain  against  a  pecuniary  one ;  and  to  show  that  under  the 
words  ^^  goods  or  movables,"  choses  in  action  are  induded. 
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and  will  therefore  pass  by  will,  cited  12  Co.  lb.  1  Atky. 
m,  172,  177, 180.  4  Mod.  156.  1  Vez.369.  8  Co.  33  b.  I  Wms. 
"267.  In  some  instances  the  locality  of  the  moveables  is  consid- 
ered, as  in  1  Vez.  273.  Brown's  Cha.  Rep.  127. 

Messrs.  Sergeant  and  Tilghman,  for  the  defendant,  did  not 
deny  that  a  specific  legatee  would  take  placeof  a  pecuniary  one, 
but  insisted  that,  by  the  words  of  the  bequest  to  the  plaintifiT,  the 
obligations  could  not  pass ;  for,  under  such  construction,  all  the 
other  legacies  in  the  will  would  be  destroyed,  and  the  testatrix's 
intentions  be  effectually  frustrated.    Besides,  she  appoints  the 
husband  and  son  of  the  plaintiff  as  two  of  her  residnary  lega- 
tees.    How  can  this  bequest  take  effect,  or  the  black  girl  be 
taught  to  read  and  write  out  of  the  fund  intended  for  her  bene- 
fit, if  the  plaintiff  can  sustain  her  claim  to  the  outstanding 
bonds  ?    It  must  be  obvious  that  the  term  "  moveables  "  must 
be  confined  to  things  of  the  same  nature  as  those  before  de- 
scribed. 

Per  Ouriam,    This  appears  to  us  a  very  plain  case.     The 
words  "  goods  or  moveables  "  may  include  bonds,  unless  there 
is  something  in  the  context  of  the  whole  will  to  restrain  or  qual- 
ify the  construction.    But,  in  the  present  case,  the  afiSlxing  of 
such  a  sense  to  the  words,  would  evidently  defeat  the  whole  in- 
tention of  the  testatrix.     It  would  be  taking  away  all  from  the 
other  legatees  and  give  it  to  one  only ;  it  would  prevent  any 
renduum  which  the  testatrix  had  in  contemplation ;  besides, 
from  the  face  of  the  will,  it  appears  that  she  originally  designed 
to  the  plaintiff  her  wearing  apparel  only.     She  afterwards  added 
the  other  words,  which,  if  the  whole  will  is  to  be  taken  together, 
and  every  clause  thereof  is  to  take  effect,  must  necessarily  be 
supposed  to  extend  to  moveables  only,  in  the  common  and  usual 
acceptation  of  the  terra.    Let  there  be  a  verdict  for  the  defend- 
ant, but  if  the  plaintiff's  counsel  are  dissatisfied'they  may  move 
for  a  new  trial. 

Verdict  j?r{?  def, 

(Vid.  Will.  Jones,  225;  Barnard  Cha.  ReiJ.,  259,  that  under  a 
devise  of  "  goods,"  bonds  or  money  will  not  pass. 
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Joseph  Galloway  vs,  Henby  Neglb. 

Notice  in  writing  of  an  intended  motion  for  a  new  trial  is  indispensably 
necessary. 

This  cause  had  been  tried  at  the  last  sittings  for  Philadelphia 
county,  and  a  verdict  had  passed  for  the  plaintiflT,  with  a  deduc- 
tion of  Beven  and  a  half  years  interest,  accrued  during  the  war, 
the  same  being  a  British  debt.  A  motion  tor  a  new  trial  had 
been  made  on  this  ground  by  Messrs.  Tilghman  and  Ingersolfor 
the  plaintiff,  on  the  first  day  of  this  term.  They-  said  the  dis- 
pute respecting  the  interest  was  rather  to  be  considered  as  a 
point  reserved  by  the  Court,  on  trial,  and  cited  4  Burr.  2271,  that 
under  special  circumstances,  a  motion  for  a  new  trial  might  be 
made  after  the  four  days. 

Mr.  Sergeant,  for  the  defendant,  insisted  that  no  point  had 
been  reserved  by  the  Court  on  the  trial,  (and  with  this,  the  judges, 
who  tried  the  cause  agreed),  and  that  it  was  indispensably  neces- 
sary by  the  34th  rule  regulating  the  practise  of  the  Court,  that 
notice  in  writing  of  the  intended  motion  for  a  new  trial  should 
be  given  to  the  adverse  party  or  his  attorney,  ten  days  at  least 
before  the  term  commences.  He  moved,  therefore,  that  the 
motion  for  the  new  trial  should  be  dismissed. 

Per  Curiam.  The  entertaining  of  the  motion  for  a  new  trial 
in  this  cause  would  go  in  direct  opposition  to  the  printed  orders 
of  the  Court.  There  can  be  no  use  whatever  in  making  rules 
for  the  regulation  of  the  practise  of  the  Court  unless  we  adhere 
to  them.  Nor  do  we  apprehend  there  is  any  danger  of  injustice 
in  the  present  instance. 

Motion  for  the  new  trial  dismissed. 


RiOHABD  Catok,  indorsee  of  Denihs  De  Berdt,  vs.  William 

M^Caety. 

Delaration  filed  thon>;h  not  marked  de  bene  eeee,  is  no  waiver  bail. 

This  cause  had  been  removed  from  the  Common  Pleas  of 
Philadelphia-  county  by  habeas  corpus.  Previous  to  the  entry 
of  bail,  the  plaintiff's  attorney  had  filed  his  declaration,  without 
marking  the  same  de  bene  esae^  and  a  question  arose  before  the 
Court  whether  this  was  a  waiver  of  bail. 

Messrs.  Ingersol  and  Levy,  pro  def.^  contended  that  by  the 
practise  in  England,    such    unconditional    declaration  would 
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amount  to  a  waiver,  and  cited  Highinore  on  Bail,  15,  57.  Lib. 
Pract.  Reg.  86.  Atty.  Pract.  in  B.  R.  77.  1  Richardson's  Pract 
in  C.  B.  106. 

Mr.  Heatley,  pro  quer.^  insisted  that  even  by  the  English 
practise,  it  is  no  waiver,  unless  the  copy  of  the  declaration  be 
deUvered  to  the  defendant,  his  attorney,  or  agent. 

Per  Guriam,  We  know  of  no  such  j)ractise  in  Pennsylvania, 
nor  do  we  see  any  good  reason  for  it,  even  in  England.  We, 
individually,  know  that  in  all  Courts  wherein  we  have  practised, 
the  usage  has  been  different  from  that  contended  for.  Besides, 
if  the  English  practise  ought  to  be  extended,  why  stop  at  the 
mere  filing  of  the  declaration  ?  Why  should  not  the  copy  be 
delivered  to  the  defendant  or  his  attorney?  The  practise  of 
every  Court  is  the  law  of  that  Court,'and  we  must  be  governed 
by  our  own  customs  and  usages,  as  the  Courts  at  Westminster 
are  governed  by  theirs.  We  are  clearly  of  opinion,  that  the 
unconditional  filing  of  the  declaration  in  the  present  instance  is 
no  waiver  of  bail. 


Samuel  Leach  v8.  Caleb  Abmitage. 

When  a  fact  has  been  submitted  to  a  jury,  on  a  variety  of  evidence,  Comt 
will  not  grant  a  new  trial,  especially  when  there  has  been  a  view  in  eject- 
ment. 

On  a  motion  for  a  new  trial  in  this  cause,  the  chief  justice 
reported  the  evidence  which  was  given  at  the  trial,  at  the  last 
assizes  held  for  Montgomery  county. 

The  suit  was  an  action  of  trespass,  for  breaking  and  entering 
the  close  of  the  plaintiff,  in  Cheltenham  township,  containing 
fifteen  acres.  The  defendant  ple&ded  liberum  tenementum^  and 
the  parties  were  at  issue. 

The  plaintiff  showed  a  title  under  a  warrant  granted  to  Toby 
Leach,  dated  30th  of  9th  mo.,  1682,  for  two  hundred  acres  of 
land,  and  a  survey  thereon,  returned  into  the  surveyor  general's 
office,  on  the  25th  of  5th  mo.,  1684. 

The  defendant  deduced  his  title  under  a  warrant  granted  to 
Benjamin  Whitehead,  dated  27th  of  6th  mo.,  1683,  for  two 
hundred  and  fifty  acres,  and  a  survey  thereon,  returned  into  the 
surveyor  general's  office,  on  the  3d  of  7th  mo.,  1683.  The  survey 
for  Leach  was  made  prior  to  that  for  Whitehead,  but  the  return 
into  the  office  was  posterior.  The  patent  to  Whitehead  was 
dated  27th  of  4th  mo.,  1684,  and  earlier  than  that  to  Leach. 

It  was  given  in  evidence,  that  a  trial  was  had  between  Samnel 
Jjeach  (the  now  plaintiff),  and  Benjamin  Armitage,  (the  father 
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of  the  now  defendent,  under  whom  he  makes  title),  in  an  action 
of  trespass  in  the  Supreme  Court  in  September  term,  1755,  when 
the  plaintiff  became  nonsnit,  on  an  investigation  of  his  title  to 
the  lands  now  in  question ;  but  at  that  period  he  was  said  to  have 
been  in  his  minority.  That  at  the  same  term,  a  trial  was  also 
had  between  Isaac  Leach  (the  brother  of  the  said  plaintiff,  and 
claiming  under  the  same  title),  and  the  said  Benjamin  Armitage, 
in  another  action  of  trespass,  when  a  special  verdict  took  place, 
finding  the  facts  as  to  the  warrants,  surveys,  and  returns,  and  the 
patents  issued  thereon,  as  before  stated;  whereupon  the  Court 
gave  judgment  for  the  defendant,  upon  argument,  in  September 
term,  1756;  and  that  an  ejectment  had  been  brought  by  the  now 
plaintiff.for  the  lands  in  question,  against  the  said  Benjamin  Ar- 
mitage,  which  came  on  to  be  tried  in  April  term,  1775,  when  an- 
other special  verdict  was  found,  stating  the  facts  in  the  former 
special  verdict ;  whereupon  the  plaintiff  discontinued  his  suit  on 
the  22d  April,  1775. 

On  the  late  trial  it  was  contended  by  the  plaintiff,  that  the  lands 
in  controversy  lying  in  Cheltenham  township,  could  not  have 
been  included  under  Whitehead's  warrant  and  survey,  which 
were  said  to  relate  to  lands  in  Bristol  township,  and  that  no  ac- 
tual survey  had  been  made  for  him.  The  plaintiff  undertook  to 
show  the  boundaries  of  Bristol  township,  and  brought  forward 
maps  and  plats  of  survey  and  a  variety  of  evidence  from  the  re- 
cords of  the  land  office  to  prove  his  assertions.  Some  ancient 
witnesses  were  also  produced  for  the  same  purpose,  and  likewise 
to  prove  where  an  old  stone  corner  formerly  stood,  which  was 
said  to  have  been  lately  removed. 

It  was  also  made  a  question,  in  what  particular  spot  the  survey 
supposed  to  have  been  made  for  Whitehead,  began.  Arguments 
were  urged  by  the  counsel,  jpro  and  con^  from  the  draught  of 
Bristol  street  road  and  the  lines  of  the  adjacent  surveys,  to  show 
that  the  15  acres  of  land  were  included  within  the  survey  made 
for  the  said  Whitehead. 

The  judges  who  tried  the  cause  left  it  to  the  jury,  who  had 
previously  viewed  the  premises,  to  determine  on  the  whole  of 
the  evidence  adduced  to  them,  whether  the  survey  made  for  the 
said  Whitehead  comprehended  the  lands  in  question ;  if  they 
found  that  it  did  not  so  comprehend  them,  then  the  verdict  to 
be  for  the  plaintiff,  but  if  otherwise,  for  the  defendant.  The 
jury  without  staying  out  long  from  the  bar,  found  a  verdict  for 
the  plaintiff,  with  six  pence  damages,  and  six  pence  costs. 
Messrs  Lewis  and  Wilcocks,  for  the  defendant,  insisted  that 
14 
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the  verdict  was  against  the  general  weight  of  the  evidence,  and 
against  the  substantial  charge  of  the  Court ;  that  the  merits  of  the 
plaintiff's  claim  had  in  fact  received  three  different  discussions 
many  years  ago,  when  it  must  be  presumed  the  facts  could  be 
much  better  ascertained  than  at  present.     In  the  first,  the  plain- 
tiff had  become  nonsuit ;  in  the  second,  judgment  had  been  ren- 
dered by  the  Court  against  his  brother,  holding  under  the  same 
title,  on  a  special  verdict  finding  the  material  facts  of  both  titles; 
and  in  the  third,  upon  a  like  special  verdict  being  foand,  the 
plaintiff  thought  proper  to  discontinue  his  suit,  not  choosing  to 
risk  the  judgment  of   the  Court.     When  two  verdicts  have 
passed  the  same  way  on  a  title  to  lands,  chancery  will  grant  a 
perpetual   injunction.    Leighton   vs.    Leighton,   1  Wms.    671. 
Though  it  had  been  laid  down  in  the  case  of  the  Earl  of  Bath 
V8.  Sherwine,  Prec.  in  Cha.  261,  that  equity  will  not  grant  an  in- 
junction, even  after  five  verdicts  in  ejectment,  yet  the  authority 
of  that  decision  had  been  considerably  shaken  by  Leighton's 
case,  and  the  animadversions  of  Ld.  C.  B.  Gilbert,  in  his  Forum 
Bomannm,  195.    They  concluded  that  the  present  cause  wa^ 
worthy  of  re-examination,  and  that  it  was  probable  justice  bad 
not  been  done  by  the  late  verdict. 

E ccnvtra,    Messrs.  Ingersol  and  Sergeant  contended,  that  no 
argument  could  be  deduced  against  the  plaintiff,  from  bis  non- 
suit in  the  first  action  of  trespass,  as  it  could  not  now  be  ascer- 
tained on  what  grounds  and  for  what  causes  he  had  suffered  it; 
and  besides  he  was  then  a  minor.    The  second  suit  was  com- 
menced by  his  brother,  and  he  did  not  claim  under  him.    In 
the  third  action,  it  was  true,  he  had  discontinued  after  a  special 
verdict  in  ejectment,  but  it  is  highly  probable,  there  would  be 
no  great  difficulty  at  this  day,  upon  the  facts  stated  therein,  that 
the  plaintiff  would  be  entitled  to  judgment.     At  that  day,  it 
might  possibly  have  been  the  general  idea,  that  no  right  under 
the  late  proprietaries,  without  a  patent,   amounted  to  a  legal 
title,  on  which  an  ejectment  could  be  supported.    The  general 
opinion  now  is  very  different,  and  on  the  best  grounds.    Though 
the  patent  to  Leach  was  posterior  to  that  granted  to  Whitehead, 
yet  they  must  severally  refer,  as  to  their  validity,  to  the  respec- 
tive dates  of  the  warrants  and  actual  surveys,   whereon  they 
were  founded.    The  surveyor  was  the  agent  or  servant  of  the 
proprietaries;  the  people  had  no  control  over  him.    His  acta 
were  binding  on  his  constituents,  and  his  laches  in  not  returnisg 
a  survey  already  made,  or  partiality  in  returning  the  survey  on 
a  later  warrant,  in  preference  to  a  former  warrant,  could  not 
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abridge  or  defeat  the  title  of  the  person  claiming  under  the  elder 
warrant,  or  enlarge  the  title  under  the  younger  warrant. 

Bat  if  the  defendant's  counsel  meant  to  extend  the  chancery 
practise  to  the  present  instance,  it  ought  to  be  done  throughout. 
Why  was  not  the  application  made  in  time  to  the  equity  side  of 
the  Court  I  Why  was  there  no  motion  made  to  stay  proceedings 
in  an  early  period  of  the  cause,  on  the  ground  of  the  former 
verdicts,  if  such  a  motion  could  be  sustained  ?  By  the  defendant's 
acquiescence,  he  has  lost  the  benefit  of  what  be  now  sues  for. 

But  admitting  even,  that  the  prior  return  of  survey  gave  a 
better  title  to  the  original  warrantee,  the  cause  was  taken  up  on 
new  grounds  on  the  late  trial.    The  question  submitted  to  the 
jury  was,  whether  there  was  an  actmil  mrvey  made  for  Benja- 
min Whitehead,  and  whether  this  survey  went  over  into  Chel- 
tenham township.    The  great  bulk  of  the  lands  lay  in  Bristol 
township.    The  plaintiff  brought  forward  very  strong  evidence 
to  substantiate  the  point,  that  the  survey  under  which  the  de- 
fendant claimed  was  confined  to  Bristol  township  alone.    It 
was  a  mere  question  of  fact,  and  a  jury  of  the  first  character  and 
reputation  in  the  county,  who  had. the  full  benefit  of  a  view  of 
the  disputed  premises,  assisted  by  showers,  decided  upon  the 
mere  point  of  fact  submitted  to  them.    They  did  not  run  coun- 
ter to  the  opinion  of  the  Court.    They  judged  for  themselves 
upon  the  whole  of  the  evidence,  and  must  be  conceived  to  have 
been  considerably  influenced  by  what  they  observed  upon  the 
view.    The  Court  will  not  set  aside  a  verdict,  though  the  judge 
who  tried  the  cause  thought  differently  from  the  jury,  unless 
they  have  been  guilty  of   palpable  injustice.     Such  were   the 
opinions  of  Lord  Chief  Justices  Lee  and  Pratt.     5  Bac.  Abr. 
845,  246.    A  verdict  must  be  of  a  matter  of  considerable  value, 
before  a  new  trial  is  granted.    3  Blackst.  Com.  392.    Loft.  146, 
147.    Here  there  is  a  verdict  for  six  pence  damages  only.    In 
ejectments,  new  trials  were  not  granted  formerly,  because  not 
conclusive  to  the  right ;  but  they  are  now  granted,  because  of  the 
•  change  of  possession,  which  in  many  instances  produces  incon- 
veniences.   4  Burr.  2224.    The  present  suit  is  an  action  of 
trespass  vi  et  cmnis.    It  is  neither  conclusive  to  the  right,  nor 
can  any  change  of  possession  take  place  in  pursutoce  of  the  ver- 
dict; and  consequently  is  not  within  the  reason  why  new  trials 
are  grantable  in  ejectment  causes.    If  the  case  deserves  re-ex- 
amination, the  defendant  may,  if  he  thinks  proper,  commence 
an  qectment,  to  try  the  title  to  the  lands  in  controversy,  and  the 
parties  will  then  meet  on  more  equal  terms  than  if  the  Court 
were  to  award  a  new  trial,  which  only  could  be  done  on  payment 
of  costs. 
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J^er  Curiam.  Upon  the  trial  of  the  caase,  it  was  submitted  to 
the  jury  upon  the  great  vanety  of  evidence  which  was  given  to 
them  on  both  sides,  whether  the  actual  survey  made  for  Benja- 
min Whitehead  included  the  lands  in  question.  It  was  fairly 
left  to  them  on  this  simple  fact,  which  must  necessarily  inflnence 
their  verdict.  They  must  naturally  be  supposed  to  be  more 
competent  to  the  decision  of  such  a  question,  having  had  the 
benefit  of  a  view,  than  any  other  persons  without  that  species  of 
information.  It  is  laid  down  in  the  books,  that  where  there  has 
been  a  view,  the  Oourt  will  not  grant  a  new  trial,  without  etrong 
and  special  circumstances.    (5  Bac.  Abr.  240.     11  Mod.  1.) 

The  present  verdict  is  not  conclusive  to  the  right,  nor  effects 
any  change  of  the  possession.  If  it  be  thought  proper,  the  point 
of  title  may  be  tried  again  in  a  new  action  of  trespass  or  eject- 
ment. The  damages  found  are  small;  and  if  the  defendant  was 
to  obtain  a  new  trial,  it  could  only  be  effected  on  payment  of 
costs.  The  Courts'  setting  aside  the  present  verdict,  would  be 
throwing  an  unreasonable  slur  on  the  plaintiff's  title,  which  if  it 
should  come  before  the  Oourt  again  for  discussion,  ought  to  be 

tried  on  the  fairest  grounds. 

We  are  therefore  unanimously  of  opinion,  that  the  rule  to 

show  cause  why  a  new  trial  should  not  be  granted,  be  discharged, 

and  that  judgment  be  entered  for  the  plaintiff. 

John  Heister  vb.  Michael  Lynch. 

On  a  feigned  issue  to  try  the  validity  of  a  will,  the  Court  before  whom  it  is 
tried,  but  not  the  register,  has  the  power  to  award  a  new  trial.  The  jurors 
are  the  constitutional  judges  of  the  credit  of  witnesses,  and  if  the  sanity  of  a 
testator  is  fiiirly  left  to  them,  the  Court  will  not  interpose,  where  they  have 
discovered  no  leaning.  No  very  great  share  of  reason  is  necessary  to  validate 
a  will. 

An  issue  had  been  directed  by  the  register  for  the  probate  of 

wills  and  granting  letters  of  administration,  for  the  county  of 

Montgomery,  on  the  prayer  of  the  parties,  to  try  the  validity  of 

a  certain  writing  dated  12th  October,  1789,  purporting  to  be  the 

last  will  and  testament  of  John  Pawling,  deceased. 

It  came  on  to  be  tried  at  the  last  assizes  for  Montgoroeiy 

county,  by  a  special  jury,  who  gave  a  verdict  establishing  the 

will. 

A  motion  was  now  made  for  a  new  trial. 

It  appeared  on  the  trial  that  there  were  three  subscribing  wit- 
nesses to  the  will,  Israel  Jacobs,  Esq.  George  Bowyer,  and  Wil- 
liam Bowyer,  the  last  of  whom  died  before  the  day  of  Nisi 

Prius. 

Mr.  Jacobs  was  of  unexceptionable  character ;  he  drew  the 

will.    He  had  doubts  then  respecting  the  sanity  of  the  testator; 

who  was  at  different  times  in  a  drowsy  or  lethargic  state,  and. 
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appeared  to  want  his  recollection  at  those  periods.  When  these 
occurred,  he  stopped  and  did  not  proceed,  until  he  foniid  him  in 
a  better  state.  He  then  proceeded  to  draw  the  will,  finished  it 
and  subscribed  it  as  a  witness,  and  saw  the  other  two  witnesses 
finbscribe  it.  Upon  the  whole,  he  affirmed  at  the  trial  that  he 
did  not  apprehend  him  to  be  of  sane  memory  when  he  made  his 
will. 

George  Bowyer  swore  that  he  was  well  acquainted  with  the 
testator,  and  that  he  believed  him  to  be  fully  possessed  of  his 
understanding' when  he  executed  his  will. 

Several  witnesses  were  examined  at  thoi  trial,  to  prove  that  on 
the  days  preceding,  and  subsequent  to,  the  making  of  the  will, 
and  also  on  the  very  day  of  making  thereof,  the  testator  ap- 
peared not  to  possess  his  memory  or  recollection,  and  gave  par- 
ticular instances  thereof.     It  was  ascertained  that  on  the  day  he 
made  his  will  he  did  not  know  the  amount  of  his  personal  prop- 
erty.   By  a  former  will  of  the  12th  June,  1784,  the  testator 
had  made  an  equal  division  of  his  property  am9ng  his  five  chil- 
dren.   By  the  will  attempted  to  be  proved,  he  gave  the  greater 
part  of  his  estate  to  the  children  of  Heister,  the  plaintiff.     One 
Paul  Custard  swore,  that  shortly  before  the  testator  made  his 
will,  he  heard   him   say  he   would  divide  his  estate   equally 
amongst  his   children,  notwithstanding  the  persuasions  of  his 
family.     He  died  ten  days  after  the  execution  of  the  will  in 
question. 

On  the  other  hand,  it  was  proved  by  other  witnesses,  that  the 
testator,  some  time  before  his  death,  was  very  infirm  ;  that  dur- 
ing his  drowsy  fits  he  was  forgetful  and  flighty,  but  when  roused 
up,  he  obtained  his  memory  and  recollection  ;  that  he  made  sev- 
eral calculations  previous  to  the  drawing  of  his  will,  extending 
to  the  minutise  of  his  property,  and  held  several  conversations 
with  the  witnesses,  which  showed  that,  though  he  was  weak  in 
body,  he  retained  a  competent  share  of  understanding ;  and  that 
iis  idea  of  making  an  equal  division  of  his  property  among  his 
children  was,  that  his  several  grand-children  should  share  the 
8ame  equally  {jper  capita  and  not^^  stirpes)^  according  to  his 
declarations  sworn  to  by  John  Dull,  which  would  be  fully  effect- 
ed by  establishing  the  will  in  question.  And  that  the  testator 
had  repeatedly  declared  that  Lynch,  the  defendant,  having  mar- 
ried his  daughter  without  his  consent,  should  not  wed  his 
pocket-book. 

The  defendant  grounded  the  present  motion  for  a  new  trial, 
on  evidence  found  out  since  the  trial.  They  read  the  depositions 
of  several  witnesses,  showing  that  the  aforesaid  George  Bowyer 


110  OASES  IN  THE  SUPREME  COURT  [Jan. 

was  a  man  of  bad  character ;  that,  at  one  time  previons  to  the 
trial,  be  bad  said  he  could  not  tell  whether  the  testator  was  in 
his  senses  or  not  when  he  made  his  will,  and  had  repeatedlj 
made  use  of  malicious  and  disrespectful  expressions  against  the 
defendant. 

The  plaintiff  combatted  this  testimony  with  other  depositions, 
establishing  the  character  of  the  said  George  Bowyer  as  good ; 
containing  frequent  declarations  of  his  to  different  witnesses  at 
divers  periods,  that  the  testator  possessed  his  understanding 
when  he  executed  his  will,  and  also  declarations  of  the  aforesaid 
William  Bowyer,  the  other  subscribing  witness,  at  divers  other 
times,  to  the  same  effect. 

Messrs.  Randolph  and  J.  B.  M'Kean,  for  the  defendant,  con- 
tended that  the  verdict  was  against  the  weight  of  the  evidence, 
as  given  at  the  trial.  George  Bowyer's  declarations,  previous  to 
the  trial,  of  his  being  unable  to  tell  whether  the  testator  was 
in  his  senses  or  not,  had  disarmed  the  defendant  from  bringing 
witnesses  to  attack  his  character.  He  was  misled  and  deceived 
thereby. 

It  is  in  the  discfetion  of  the  Court  to  grant  new  trials  when 
verdicts  are  unjust,  or  even  do  not  give  general  satisfaction. 
That  power  is  now  exercised  with  great  latitude,  and  for  the  best 
reasons.  1  Burr.  391,  393.  3  Black.  Com.  389  to  392, 

One  cannot  make  a  will  unless  he  has  a  sane  and  perfect 
memory  to  dispose  of  his  property  with  understanding  and  rea- 
son. 6  Co.  23.  An  old  man  who  is  childish  and  forgetful  cannot 
make  a  will.  Swinb.  pt.  2,  sec.  5,  pp.  82, 83  (ed.  of  1743).  Where 
the  testator  is  of  weak  judgment,  easy  to  be  persuaded,  and  the 
legacy  great,  it  is  a  ground  to  set  aside  the  will.  lb.  pt.  7,  §  4,  p. 
478.  If  the  testator  do  erroneously  express  a  false  cause  for  a 
legacy,  the  disposition  is  void,  by  the  civil  law.  lb.  pt.  7,  §  5, 
p.  482. 

They  likened  this  case  to  that  of  Staw  v8,  Abbott,  2  Vez.  652. 
There,  a  question  arising  as  to  the  forgery  of  a  certain  paper, 
relative  to  the  estate  of  Captain  Girlington,  Lord  Chancellor 
Hardwicke  sent  it  to  a  jury  for  trial.  Judge  Foster,  who  tried 
the  issue,  certified  that  he  was  well  satisfied  with  the-  verdict. 
But  though  Lord  Hardwicke  admitted  that  new  evidence  discov- 
ered since  the  trial  would  not  be  sufficient,  in  a  Court  of  Com- 
mon Law,  to  set  aside  the  verdict,  because  of  the  dangers  conse* 
quent  thereon,  yet  where  his  conscience  was  not  satisfied  as  to 
the  grounds  and  truth  of  the  evidence  upon  which  the  verdict 
was  given,  he   directed    another   trial  on  payment    of  costs. 
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This  was  said  to  be  the  ordinary  rule  of  equity,  where  a  matter 
of  inheritance  is  in  question,  or  in  the  ease  of  a  "pereonal  de- 
mand of  considerable  value."    lb.,  664. 

In  the  present  instance,  it  appears  by  the  inventory  that  3,600Z. 
is  the  object  of  contention,  and  if  the  Court  should  sanctify  the 
verdict,  it  will,  as  personal  property,  be  fully  concluded 
thereby. 

For  the  plaintiff,  it  was  insisted  by  Messrs.  Ingersol  and 
Sergeant,  that  the  weight  of  evidence  was  by  no  means  against 
the  verdict. 

The  judges  on  the  trial  discovered  no  inclination  either  way, 
but  left  the  sanity  of  the  testator  as  a  mere  point  of  fact  to  the 
jury. 

It  is  highly  dangerous  for  the  Court  to  permit  the  credit  of 
evidence  to  be  impeached  by  subsequent  evidence,  which  was  in 
the  party's  power  before.     For  the  parties  are  supposed  to  come 
prepared  to  support  or  impeach  the  character  .of  the  witnesses 
on  either  side.     2  Yez.,  663.     Said  to  be  a  settled  rule,  where 
the  party  by  his  own  diligence  could  have  procured  such  evi- 
dence.   6  Bac.  Abr.,  260.     K  a  witness,  during  a  trial,  give  a 
wrong  answer  to  a  question,  through  mistake  or  misapprehen- 
sion, he  may  correct  himself  at  the  time.     2  Bac.  Abr.,  296. 
But  even  Courts  of  equity  will  not  suffer  a  re-examination  of  a 
witness,  or  new  testimony  to  be  given  after  publication  of  the 
depositions,  when  it  is  seen  where  the  cause  pinches.    The  nec- 
essary consequence  would  be  perjury.    1  Vern.,  47.     It  is  true, 
in  2  Black.  Bep.,  966,  it  is  resolved  that  a  receipt  for  the  de- 
mand, found  out  after  a  trial,  the  attorney  swearing  he  did  not 
know  of  it  before,  was  a  ground  for  a  new  trial.    It  was  a  very 
special  case,  and  manifest  injustice  would  be  otherwise  done. 
But  there  is  no  general  rule  which  will  not  admit  of  some  excep- 
tions. 
In  a  late  case  it  has  been  determined'  that  an  objection  to  the 

competency  of  witnesses,  discovered  after  a  trial,  is  ^ot  a  suffi- 
cient ground,  of  itself,  for  granting  a  new  trial,  though  it  may 
have  some  weight  with  the  Court,  where  the  party  applying  has 
merits.     1  Term  Hep.  717.     [Vid.  lb.,  84,  86.] 

The  case  before  the  Court  cannot,  with  propriety,  be  compared 
to  such  cases  as  occur  in  a  Court  of  equity,  where  the  chancellor, 
to  inform  his  conscience,  sends  an  issue  to  be  tried  at  law. 
There  he  will  go  on  with  the  trial  of  issues,  until  his  mind  is 
folly  satisfied,  and,  after  all  (as  Lord  King  did  in  the  cause  re- 
ferred to  in  2  Yez.,  664),  may  give  a  decree  founded  on  a  fact 
eoQtrariant  to  all  the  verdicts.  In  the  present  suit,  the  register 
ia  bound  by  the  jury's  verdict,  as  to  the  validation  of  the  will. 
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provided  this  Court  render  judgment  on  it ;  though  the  control- 
ling power  of  this  Court  to  grant  a  trial  is  not  denied,  judging  by 
the  rules  and  precedents  of  the  common  law  Courts. 

The  defendant,  by  the  testimony  discovered  since  the  trial,  is 
desirous  of  impeaching  the  reputation  of  George  Bowyer ;  bot 
the  plaintiff  contends  that  if  both  Mr.  Jacobs  and  he  gave  testi- 
mony against  the  will,  yet  it  might  possibly  be  established.    Bull. 
(4to.  ed.)  260 ;  2  Stra.,  1096 ;  4  Burr.,  2224,  6.    Mr.  Jacobs  was 
of  opinion  at  the  trial  that  the  testator  was  not  sane  when  he 
drew  his  will;  but  to  suppose  him  to  have  thought  so  at  the 
time  of  his  attestation,  would  derogate  from  his  character.    Hot 
by  law  could  he  have  been  admissible  to  give  evidence  against 
his  own  attestation.    4  Burr.,  2224.     He  formed  his  judgment, 
probably,  afterwards,  on  subsequent  circumstances,  and  the  jury 
were  equally  warranted  to  make  their  own  deductions  from  the 
whole  of  the  evidence.    Perhaps  he  judged  from  the  alterations 
made  in  the  will  of  1784 ;  but  if  the  testator's  idea  was  to  give 
his  grand-children  an  equal  share  of  his  property,  this  objection 
against  the  latter  will  is  obviated,  and  civilians  have  differed  not 
a  little  when  relations  shall  t^keper  capita  and  when  per  stirpes, 
2  Bac.  Abr.,  429.    Testator  was  the  legislator  of  his  own  fam- 
ily, and  could  dispose  of  his  property  as  he  pleased  it  should  go 
after  his  death.     Every  person  is  presumed  to  be  of  perfect  mind 
and  memory,  unless  the  contrary  be  proved.     Swinb.,  part  2, 
sec.  3,  p.  77.    And  it  is  a  hard  and  difficult  point  to  prove  a  man 
not  to  have  the  use  of  his  reason  and  understanding.     lb.,  78. 
Two  witnesses  deposing  sanm  mentis  are  preferred  and  believed 
to  one  hundred  touching  insanity.    Hargr.  Co.  Litt.,  246;  h  (in 

note). 
It  is  said  3,500Z,  is  at  stake,  but  value  alone  is  not  a  groand 

for  granting  a  new  trial.  2  Term  Rep.,  113, 120.  No  new  trial 
will  be  granted,  unless  the  evidence  greatly  preponderates;  per 
Foster;  1  Burr.,  396.  Where  there  has  been  evidence  on  both 
sides,  though  the  jury  find  a  verdict  contrary  to  the  opinion  of 
the  judge,  it  is  no  ground  to  set  it  aside.  1  Wils.,  22.  So  when 
there  is  a  contrariety  of  evidence.  3  Wils.,  47.  In  the  case  of 
Purviance  et  al.  m,  Angus,  in  the  High  Court  of  Errors  and 
Appeals,  a  new  examination  into  the  facts  was  refused,  though 
applied  for  on  the  discovery  of  new  evidence. 

The  jury  are  the  sole  judges  of  the  credit  of  the  witnesses. 
One  subscribing  witness  has  sworn  to  the  insanity  of  the  testa- 
tor ;  one  other  is  dead,  but,  as  he  attested  the  will,  it  is  to  be  sup- 
posed he  would  have  sworn  to  the  same  effect.  And  Mr. 
Jacobs,  the  remaining  witness,  in  his  testimony,  must  have  com- 
bined the  opinions  of  others  with  the  fact  he  gives  evidence  of; 
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bat  the  sanity  of  the  testator  was  left  at  large  upoD  all  the  evi- 
deDce,  to  be  jadged  of  by  the  jury.  • 

M'^Kean^  C.  J,    A  Court  of  Equity  will  order  a  new  trial  on 
an  issne  directed  to  be  tried  at  law,  without  setting  aside  the 
former  verdict.     It  is  merely  for  the  satisfaction  of  the  con- 
science of  the  chancellor.    Bat  I  greatly  doubt  the  power  of  the 
register  in  a  case  similar  to  the  present,  where  an  issue  has  been 
directed  nnder  the  law,  to  try  the  validity  of  a  will.     Undonbt- 
edly,  however,  the  Court  where  the  trial  is,  have  a  power  over 
the  verdict.     George  Bowyer  has  proved  the  due  execution  of 
the  will,  by  the  testator,  in  the  possession  of  his  understanding. 
William  Bowyer,  one  other  of  the  wituesses,  is  dead,  bat  his 
sabscription  to  the  will  is  a  very  powerful  presumption  in  its 
favor.     One  affirmative  witness,  by  the  rules  of  law,  counter- 
vails many  in  the  negative.    The  sanity  of  the  testator  was  snb- 
mitted  to  the  jury,  upon  all  the  evidence;  there  was  a  contrariety 
of icvidence,  but  they  were  judges  of  the  credibility  of  the  wit- 
nesses.   I  think  it  highly  probable,  that  a  second  jury  would 
give  the  same  verdict,  even  with  the  evidence  lately  discovered. 
I  think,  therefore,  there  are  no  grounds  for  us  to  award  a  new 
trial. 

Shipperiy  J.  The  Court  discovered  at  the  trial  no  leaning  in 
whose  favor  the  verdict  should  go.  The  sanity  of  the  testator 
was  fairly  left  to  tbe  jury  to  be  dispassionately  judged  of  on  the 
whole  of  the  evidence  adduced  to  them.  They  have  validated 
the  will  on  full  consideration.  One  circumstance  strikes  me  in 
the  course  of  this  business,  on  the  testimony  of  Mr.  Jacobs, 
from  whose  evidence  the  principal  difficulty  arises.  He  was 
sent  for  to  draw  the  will ;  he  stopped  at  different  periods  during 
the  transaction,  when  he  was  doubtful  of  his  understanding;  but 
he  went  on  with  the  will  when  he  found  the  testator  in  a  better 
state  of  mind.  Unquestionably,  he  then  concluded,  in  favor  of 
his  sanity.  As  to  any  conclusions  he  may  have  drawn  since,  the 
jury  could  form  their  judgment  equally  with  himself.  I  am  of 
opinion  against  a  new  trial. 

Teates^ «/.  I  concur.  The  sanity  of  the  testator  was  submit- 
ted by  the  judges  who  tried  the  cause  to  the  decision  of  the  jury 
as  a  simple  fact  The  credibility  of  the  witnesses  falls  within 
their  more  immediate  and  peculiar  province;  they  are  the  con- 
stitutional judges  of  the  fact.  8  Wils.  47.  The  difficulty  which 
occars  from  the  testimony  of  Mr.  Jacobs,  has  been  already  fully 
obriated  by  the  remarks  of  Mr.  Justice  Shippen.  Upon  the  trial, 
16 
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Mr.  Jacobs  has  most  probably  blended  opinions  formed  on  tacts 
subsequent  to  his  (frawingthe  will,  with  the  occurrences  which 
arose  previous  thereto.  George  Bowyer  swears  expressly  to 
the  sound  memory  of  the  testator.  A  strong  argument  in  favor 
of  the  will,  arises  from  the  subscription  of  William  Bowyer, 
who  is  since  dead.  The  presumption  of  law  appears  to  be  in 
support  of  the  sanity  of  the  testator,  and  it  is  a  hard  and  iliffi- 
cult  point  to  prove  his  want  of  understanding.  I  would  also 
observe,  that  no  very  great  share  of  reason  is  necessary  to 
validate  a  will,  where  there  is  no  fraud  or  imposition.  The  in- 
tended disposition  of  a  man's  property  by  this  last  solemn  act, 
must  in  general  be  a  subject  frequently  occurring  to  him,  and  his 
mind  is  most  frequenily  made  up  at  different  periods,  how  his 
estate  shall  go  after  his  death.  It  is  seldom  the  thought  of  the 
moment,  but  the  collected  resolutions  and  determinations  of  a 
succession  of  years. 

In  common  cases,  unless  upon  the  strongest  grounds,  and 
under  the  most  special  circumstances,  I  conceive  it  wonld  be 
dangerous  in  the  highest  degree,  to  grant  a  new  trial,  on  account 
of  evidence  discovered  since  the  former  verdict,  which  the 
party,  with  due  diligence,  might  before  have  procured,  and  that 
the  settled  rule  of  law  is  so.    5  Bac  Abr.  250. 

Upon  the  whole,  I  think  the  jury  were  the  proper  and  con- 
stitutional judges  of  the  fact;  it  does  not  appear  to  me  that 
injustice  has  been  done,  and  I  am  of  opinion  against  a  new 
trial,  and  that  judgment  be  entered  for  the  plaintiff. 

Mr.  Justice  Bradford  declined  giving  any  opinion,  having 
been  concerned  at  the  trial  as  counsel  for  the  plaintiff.    ' 


Hannah  Hood  and  William  M'Mubtbib,  executors  of  Joh5 
Hood,  vs.  John  Maxwell  Nesbitt  and  David  HAYnELO 

OONYNGHAM. 

Every  circumstance  must  be  weighed,  to  form  a  judgment  of  the  fraud  or 
&irnes8  which  the  whole  transaction  impresses  on  our  minds. 

The  plaintiffs  declared  on  a  policy  of  insurance,  subscribed 
by  the  defendants,  on  the  ship  American,  whereof  William 
Keeler  was  master,  on  her  voyage  from  Philadeiphii^  to  Fayal, 
at  Fayal,  and  thence  back  again.  The  sum  of  100^.  was  under- 
wrote on  the  vessel,  on  the  5th  December,  1786,  at  a  premium 
of  seven  and  a  half  per  cent.  The  cause  had  been  tried  at  the 
fast  sittings,  on  the  loth  November  last,  and  the  jury  found  a 
special  verdict  to  the  following  effect :  — 

"  The  defendants  underwrote  the  policy  on  the  ship  as  stated  in 
the  declaration.  The  ship  arrived  at  Fayal  on  the  28d  December, 
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1785,  and  three  weeks  afterwards,  on  the  suggestion  of  Duncan 
Bo88,  and  at  the  request  of  Captain  Barnes,  Captain  Keeler 
sailed  in  pursuit  of  the  sloop  Fly,  which  had  been  run  away 
with  by  her  mariners,  under  a  contract  to  receive  lOOZ.  sterling 
in  case  of  the  recapture  of  Che  sloop,  and  returned  to  Fayal  in 
eight  days  after  sailing.  Captain  Keeler  did  not  thereby  in- 
tend an  exdusi/ve  profit  for  himself ^  hut  sailed  for  the  joint  ben^ 
efii  of  his  onm&rs  and  himself.  The  ship  was  afterwaods  wrecked 
on  the  Island  of  Fayal,  on  the  31st  January,  1786,  by  a  storm, 
If  the  law  be  with  the  plaintiffs,  then  the  jury  find  against  the 
defendants  1292.  6^.  2d,  damages ;  but  if  it  be  with  the  defend- 
ants, then  the  jury  find  for  them.'' 

This  special  verdict  was  argued  this  term  by  iMessrs.  Lewis 
and  Sergeant,  for  the  plaintiffs,  and  by  Messrs.  Ingersol  and 
Wiloocks,  for  the  defendants. 

Two  points  were  made  on  the  argument  on  the  part  of  the 
plaintiffs :  1st,  That  here  there  was  not  sufiicient  matter  found 
by  the  jury  on  which  the  Court  could  render  judgment,  and 
therefore  that  a  venire  facias  ds  novo  must  issue*  2d,  That  the 
&ct8  as  found  amounted  to  barratry  on  the  part  of  the  captain* 

On  the  first  head,  it  was  said  by  the  plaintiffs,  that  whether 
it  was  a  mere  deviation  or  not  on  the  part  of  the  master,  was  a 
question  of  fact  to  be  determined  on  the  circumstances  of  the 
case.  Parke  on  Marinp  Insur.  362.  If  the  matter  in  issue  be 
not  expressly  found,  the  verdict  is  bad.  5Bac.  Abr.  315.  Where 
the  matter  in  issue  is  whether  a  thing  be  fraudulent  or  not, 
the  Court  will  never  determine  whether  a  matter  is  fraud  or 
not,  however  strong  the  circumstances  of  fraud  are  which  are 
found  by  the  jury.  Crisp  vs.  Pratt,  Cro.  Car.  650.  The  Court 
will  not  adjudge  a  matter  to  be  fraud,  though  the  jury  may. 
13  Vin.  Abr.  654.  L.  a.  §  3.  Vent.  159.  10  Co.  50,  h.  It  is  evi- 
dence to  the  jury,  and  not  any  matter  on  which  the  Court 
can  judge.  The  present  case  was  compared  to  an  action  of  tro- 
ver, wherein  request  and  denial  is  evidence  of  a  conversion  to 
the  jury,  on  which  they  may  judge,  but  the  Court  cannot.  Gilb. 
Law  Evid.  258.  Miles  vs.  Solebay,  2  Mod.  244.  So  in  a  crini- 
inal  case,  where  the  consequence  of  a  verdict  may  be  corporal 
punishment,  unless  the  defendant  is  found  guilty,  Court  will 
never  infer  from  any  evidence  or  circumstance  found  by  the 
jniy  that  he  is  guilty.  Rex  vs.  Plummer,  12  Mod.  628.  They 
also  cited  Smith  vs.  Foaves,  Noy,  147,  2  Rol.  Abr.  698.  S.  pi.  1 
pL  3.  lb.  695,  pi.  6. 
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To  this  it  was  aDSwered  by  the  defendants,  that  strict  form  is 
not  now  required  in  verdicts;  where  they  are  snbstandallj 
good,  the  Coart  will  mould  them  into  form.  Dall.  462.  Motion 
for  a  new  trial,  what  circumstances  amount  to  oavin,  is  always  a 
question  of  law.  1  Burr.  896,  397.  Whether  the  execution  of  a 
deed  be  an  act  of  bankruptcy  or  not,  whether  a  matter  be  fair  or 
fraudulent,  is  often  a  question  of  law.  Per  Lord  Mansfield,  1 
Burr.  474.  In  this  case  the  conveyance,  though  by  way  of  se- 
curity, and  for  valuable  consideration,  was  determined  to  be 
fraudulent,  and  an  act^  of  bankruptcy. 

Suit  on  a  policy  pf  insurance :  Jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  Court's  opinion  on  the  statement  of  a 
great  variety  of  facts.  The  Court  adjudged  the  conduct  of  the 
captain  not  to  be  brrratry ;  they  undertake  to  say,  whether  from 
the  circumstances  it  was  fraudulent,  and  if  so,  whether  it  was 
barratry,  not  being  against  the  owner  or  freighter  of  the  vessel 
1  Term  Rep.  323. 

Special  verdict  finding  all  the  circumstances  of  a  quarrel  and 
homicide :  The  Court  determined  the  killing  on  the  whole  facts 
to  be  murder.  Rex  vs.  Oneby,  2  Stra.  766. 

The  defendants  insisted  that  here  the  deviation  was  expressly 
found  which  would  excuse  them. 

On  the  second  head  it  was  said  by  the  plaintiffs,  that  the 
special  verdict  is  silent  as  to  the  real  views  of  the  captain. 
Whether  his  sailing  in  pursuit  of  the  sloop  was  or  was  not  for  the 
mere  sake  of  the  reward  of  1002.  sterling,  is  not  found.  If  the  mas- 
ter can,  by  joining  the  owner  in  a  supposed  benefit,  sink  his  own 
conduct  into  a  simple  deviation,  it  will  be  an  effectual  cover  to 
him  in  all  cases,  and  will  put  every  owner  fully  into  the  power 
of  his  captain.  If  he  could  make  an  agreement,  under  pretense 
of  procuring  his  owner  a  moiety  of  a  promised  reward,  he  may 
equally  do  it  as  to  one-hundredth  part,  and  secure  the  residue 
for  himself.  Barratry  is  every  species  of  fraud  or  knavery  in 
the  master,  tending  to  injure  the  owoers  or  freighters.  Parke, 
94.  As  where  to  defraud  the  owners,  he  deviates  from  the  in- 
tended voyage.  lb.  93.  1  Postlethw.  13&  So  sailing  out  of 
port  without  paying  the  duties,  whereby  the  ship  was  subjected 
to  forfeiture,  has  been  held  to  be  barratry.  1  Stra.  581. 
Where  a  suit  was  brought  on  a  policy  ^^  at  and  from  M.  to  L. 
against  the  barratry  of  the  master  (amongst  other  things)  and 
all  other  dangers,  damages,  and  misfortunes  which  should  hap- 
pen to  the  prejudice  and  damage  of  the  ship  "  —  the  breach  aa- 
signed  in  the  declaration,  was  the  loss  of  the  ship  by  the  fraud 
and  negligence  of  the  master,  and  it  was  held  to  be  sufficient 
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both  in  C.  B.  and  B.  R.  For  barratry  imports  fraud,  and  he 
that  commits  a  fraud  may  properly  be  said  to  be  guilty  of  a 
neglect,  viz. :  of  bis  duty.  Parke,  95,  96  ;  2  Lord  Baym.,  1949  ; 
1  Stra.,  581.  Where  a  master  is  to  have  no  benefit  to  himself, 
by  passing  by  the  intended  'port,  it  is  no  barratry  (Parke,  97) ; 
and,  therefore,  it  may  be  concluded  where  he  is  to  have  afiy  ben- 
efit, it  is  barratry. 

The  plaintiffs  insisted  that  the  jury  had  found  the  policy  and 
the  loss,  and,  if  no  sufficient  excuse  was  found,  judgment  must 
be  entered  for  the  plaintiffs.  And  it  was  said  that  no  such  suf- 
ficient excuse  was  found  ;  because :  Ist,  the  verdict  does  not  find 
that  the  cruise  was  made  with  the  knowledge  or  privity  of  the 
owners  or  consignees ;  and,  secondly,  there  was  a  benefit  intend- 
ed by  the  master  for  himself. 

To  this  it  was  answered  that  barratry,  by  the  English  law, 

means  a  eAeat^  a  fravd^  a  ooszening^  or  tricky  by  the  master  or 

mariners  of  a  ship  against  the  owners  or  freighters.    Parke,  98 ; 

Cowp.,  154 ;  1  Postlethw.  Dictionary,  186,  214.    It  must  be  of 

a  criminal  nature,  or  a  gross  negligence,  tending  to  the  benefit 

of  the  master  or  mariners,  and  to  the  injury  of  the  owners,  and 

without  their  privity  or  consent.    Parke,  94.    When  tl\e  master 

acts  for  the  benefit  of  his  owners,  it  is  no  barratry,  though  it 

may  be  a  deviation  or  breach  of  contract.    To  make  it  barratry 

it  most  be  something  of  a  criminal  nature,  as  well  as  breach  of 

contract.     lb.  96,  97, 101 ;  2  Stra.,  1173.    If  the  conduct  of  the 

master  arises  from  error  in  jndgment,  without  any  evil  design, 

it  is  no  barratry.     Such  is  the  present  case,  where,  from  humane 

views,  and  to  secure  mariners  who  had  run  away  with  the  sloop, 

and  to  save  the  property,  the  master  sailed  in  quest  of  the  pirates, 

having  the  interest  of  his  owners  in  view.    When  the  master  is 

acting  for  the  benefit  of  himself,  and  r^o  good  is  intended  for  his 

owners,  it  is  barratry.    Per  Aston,  J.,  Parke,  102.    It  consists 

in  setting  his  private  interests  fraudulently,  in  direct  opposition 

to  those  of  his  owners. 

Here  is  a  sufficient  excuse  found  for  the  underwriters.  A  de- 
viation hy  the  captain,  without  necessity  or  reasonable  cause, 
from  the  course  of  the  specific  voyage  insured,  discharges  them 
irom  any  responsibility.  It  was  an  implied  condition  to  be  per- 
formed on  the  part  of  the  insured,  that  the  ship  should  pursue 
*  the  most  direct  course  of  which  the  nature  of  things  would  ad- 
mit, to  arrive  at  the  destined  port.  The  voyage  being  changed, 
leoomos  a  different  voyage,  and  not  that  against  which  the  in- 
surers have  undertaken  to  indemnify.    Nor  is  it  at  all  material 
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whether  the  loss  be  or  be  not  an  actaal  conseqaenceof  the  devia- 
tion ;  for  the  insnrere  are  in  no  case  answerable  for  a  sabseqaent 
loss,  in  whatsoever  place  it  happen,  or  to  whatever  caiuse  it  may 
be  attributed.    Parke,  885, 386. 

M^Keatty  C. «/.  On  the  special  verdict  fonnd,  two  questions 
arise :  first,  whetlier  sufficient  facts  are  fonnd  by  the  jarj  on 
which  the  Court  can  render  judgment ;  and,  secondly,  if  so, 
whether,  on  these  facts,  the  conduct  of  captain  Keeler,  mabt^of 
the  ship  American,  amounted  to  barratry,  or  deviation  only.  If 
the  latter,  the  underwriters  will  be  excused  from  the  policy. 

We  apprehend  the  facts  found  to  be  sufficient  for  the  Court  to 
render  judgment.  Enough  is  set  tbrth  to  determine  onr  opin- 
ion. The  jury  need  not  ascertain  precisely  by  name  that  it  was 
either  deviation  or  barratry.  The  Court,  from  the  circumstances 
of  the  fact  found,  can  judge  whether  it  amounts  to  barratry  ot 
deviation  only.  As  to  this,  the  case  in  1  Term  Rep.,  828,  is  foil 
in  point. 

We  are  also  nnauimonsly  of  opinion  that  the  facts  found 
amount  to  a  deviation  only.  It  is  an  essential  ingredient  in  bar- 
ratry that  there  be  a  criminal  act  or  intent,  or  gross  negligence 
on  the  part  of  the  master  or  mariners,  tending  to  their  own  ben- 
efit, and  to  the  injury  of  the  owners  or  freighters  of  the  ship, 
and  without  their  privity  or  consent.  The  jury  have  found  that 
captain  Keeler  did  not  intend  any  exclusive  profit  for  himself, 
but  sailed  on  the  cruise  for  the  benefit  of  his  owners  and  him- 
self, in  quest  of  the  sloop  Fly,  which  had  been  piratically  stolen 
away  by  her  seamen.  His  conduct  may  have  been  imprudent; 
but,  in  our  idea,  partakes  more  of  Jiumanity  than  criminality. 

But  the  deviation  being  fully  fonnd,  it  discharges  the  under- 
writers from  any  responsibility,  and,  therefore,  judgment  must 
be  entered  for  the  defendants. 

Justice  Bradford,  As  this  is  a  merctantile  question,  which 
divided  a  very  respectable  jury,  I  think  it  right  to  state  the  rea- 
sons of  my  opinion  pretty  much  at  large. 

The  special  verdict  states  a  voluntary  departure  from  the  due 
course  of  the  voyage  without  any  necessary  or  just  cause.  This 
will,  therefore,  discharge  the  policy,  unless  the  circumstances  at- 
tending it  prove  it  to  be  (as  the  plaintiffs  contend  it  is)  an  act 
of  barratry. 

Before  I  take  notice  of  these  circumstances,  it  will  be  proper 
to  ascertain  what  it  is  meant  by  barratry.  It  has  been  often  de- 
fined, and  its  general  meaning  seems  now  as  well  fixed  as  that  of 
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aDj  term  known  in  the  law.  From  comparing  these  definitions, 
it  appeara  that  the  terms  ^^  villainy,  knavery,  cheat,  malversation, 
trick,  deceit,  or  fraud  of  the  master "  are  used  as  synonymous 
with  it.  The  adjudged  cases  from  that  of  Knight  vs.  Cambridge 
(2  Lord  Raym.  1349),  in  1724,  down  to  that  of  Nutt  ve,  Bourdien 
(1  Term  Rep.  323),  in  178A,  speak  the  same  language.  There 
is  no  case  of  barratry  in  which  we  may  not  perceive  some  fraud 
or  criminal  conduct  in  the  master. 

SuliDg  out  of  port  without  payment  of  duties  is  not  an  excep« 
tion.  This  is  said  to  be  neglect,  but  it  is  more ;  it  is  evidently 
a  frandalent  and  criminal  act  exposing  a  ship  to  forfeiture,  for 
the  dishonest  purpose  of  putting  money  in  his  own  pocket 
(Cowp.  162). 

It  may  be  sometimes  difficult  to  distinguish  the  lower  species 
of  frand  from  the  higher  degrees  of  mere  misconduct.  But  one 
thing  is  clear ;  if  the  facts  are  not  strong  enough  to  import  some 
frand  or  criminal  conduct  in  the  master,  whatever  name  we  may 
give  to  his  conduct,  we  cannot  call  it  barratry. 

The  question  then  is,  *^  Do  the  facts  found  by  the  special  ver- 
dict fix  any  fraud  or  criminal  conduct  on  Captain  Eeeler  ? ''  If 
they  do,  it  must  be  either,  because  the  departure  was  without 
his  owners^  knowledge,  or  because  it  was  made  with  a  view  to 
his  own  private  benefit.  It  was  not  much  urged  at  the  bar,  that 
every  deviation  without  orders  amounted  to  barratry ;  yet  as  this 
was  the  very  point  upon  which  I  have  reason  to  think  the  jury 
divided  in  opinion,  I  will  notice  it. 

It  is  true,  that  in  many  of  the  commercial  cities  in  Europe,  a 
deviation  without  the  owners^  consent  will  not  discharge  the  in- 
surers. It  is  so  established  in  France  (2  Magens,  174)  Amster- 
dam (lb.),  Middleburg  (lb.  73),  and  llotterdam  (lb.  92).  But  this 
is  the  operation  of  positive  ordinances.  No  such  regulation  is 
known  among  us.  On  the  contrary.  Lord  Mansfield  lays  down 
the  rule  in  1  Burr.  347,  in  these  words:  "If  the  voyage  is  alter- 
ed or  the  chance  varied  by  the  fault  of  the  insured,  or  of  the 
fnasievj  the  owner  ceases  to  be  liable."  Parke,  pa.  ;^36,  is  clear, 
that  it  makes  no  difierence  whether  the  insured  were  or  were  not 
conaentiog  to  the  deviation.  If  the  term  meured  is  thought 
equivocal,  Wesket  is  more  express,  and  in  pa.  165,  says,  it 
inakes  no  difierence  whether  the  owner  of  the  ship  or  the  pro- 
prietor of  the  goods  were  or  were  not  privy  to  the  deviation.  In 
Elton  v8.  Brogden  (2  Stra.  1264)  the  deviation  was  against  the 
express  and  positive  orders  of  the  owners,  yet  it  was  not  bar- 
mtry.  Cases  might  be  multiplied,  but  the  point  will  not  bear 
further  comment. 
But  the  master^a  intention  was  relied  on  by  both  parties.    It 
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waB  admitted,  that  if  the  master  had  deviated  with  a  view  to 
his  private  advantage  alone,  and  without  intending  any  benefit 
to  his  owners,  it  would  have  been  barratry.  The  law  ie  bo,  and 
the  reason  is  plain :  such  conduct  imports  fravd  on  the  face  of 
it.  It  is  a  cheat  upon  the  owners,  and  secretly  putting  into  his 
pocket  what  belongs  to  them.  On  the  other  hand  it  was  agreed 
that  if  the  departure  had  been  for  the  exclusive  benefit  of  his 
owners,  it  would  not  have  been  barratry.  And  why  not  %  Be- 
cause it  is  impossible  to  impute  fraud  to  such  disinterested  con- 
duct. 

The  case  before  us,  is  a  middle  case,  between  the  two  I  have 
mentioned.  ^^The  master  did  intend  the  profit  he  mi|;ht  have 
gained,  should  be  for  the  benefit  of  himself  and  his  owners ;  ^ 
and  while  the  defendants  urge  that  his  attention  to  his  owner's 
benefit,  renders  it  a  mere  deviation,  the  plaintiffs  contend,  that 
the  private  views  poison  the  whole  transaction,  and  make  it  bar- 
ratry. Inconveniences  appear  to  result  from  either  constme- 
tion,  and  I  think  it  would  be  mischievous  to  give  the  captain's 
conductyrom  this  circumstance  alone^  a  definite  name. 

It  does  not  of  itadf  Buf&dentlj  import  either  fraud  or  fairness 
to  acquit  or  condemn  the  transaction.  Cases  may  be  put  where 
an  attention  to  his  own  interest  will  not  be  inconsistent  with  the 
general  purity  of  the  master's  views ;  or  where,  while  he  unites 
a  small  interest  of  his  owners  with  a  greater  one  of  his  own,  we 
may  discover  a  dishonest  heart  regardless  of  their  essential  in- 
terests. In  all  cases  therefore  of  this  kind,  we  must  weigh 
every  circumstance,  and  form  our  judgment  from  the  impres- 
sion of  fraud  or  fairness,  which  the  whole  transaction  makes  on 

our  minds. 

Taking  into  view  the  whole  conduct  of  Keeler,  I  ctonot  dis- 
cover any  fraud  or  criminal  conduct.  Here  was  an  act  of  pi- 
racy committed  in  open  day ;  the  pursuit  of  the  Fly  was  in 
itself^  a  meritorious  action ;  and  if  Keeler  had  been  the  owner 
of  the  American,  he  would  have  been  applauded  for  it  The 
whole  mercantile  world  seems  interested  in  the  suppression  of 
such  villainy.  He  is  solicited  to  employ  his  vessel  on  this 
occasion ;  he  stipulates  for  a  compensation,  and  though  he  ex- 
pected to  receive  a  part  of  it,  yet  that  must  have  depended  on 
the  pleasure  of  his  owners.  It  would  have  been  their  monej 
earned  by  their  ship,  yet  the  captain  might  honestly  expect 
that  they  would  approve  his  conduct  and  award  his  exertions. 
It  was  a  sudden  Uiing ;  we  cannot  say  that  he  knew  of  this  in* 
surance,  or  that  he  was  aware  of  the  consequences  of  his  devi- 
ation. Here  are  no  marks  of  knavery,  or  even  of  a  disregard 
(0  his  owners'   interest    It  was  an  imprudence,  and  he  is 
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answerable  for  it  to  his  owners ;  but  the  insurers  are  discharged. 
For  these  reasons  I  concur  with  the  rest  of  tlie  Court,  that 
jndgment  must  be  for  the  defendants. 


APEIL  TERM,  1792. 

PRESENT  —  M'KEAN,  CHIEP  JUSTICE,—  SHIPPEN,  YEATES,  AND 

BRADFORD,  JUBTICE8. 


James  Haldanb,  and  Elizabeth,  his  wife  (for  the  use  of  John 
Duffield),  vs.  Miebs  Fisher  and  Joseph  Swift,  executors  of 
Jacob  Duche. 

After  a  recovery  in  ejectment  against  the  tenants,  and  the  death  of  their  land- 
lord, indebitatna  assninpsit  will  lie  against  his  executors  to  recover  the  rent 
and  profits  received  from  the  time  the  plaintiffs  title  accrued,  unless  the  tes- 
tator had  no  TMtice  of  the  title,  or  held  under  a  tide  in  which  he  was  mistaken, 
or  there  had  been  laehet  in  the  plaintiffl  Such  action  could  not  be  supported 
at  common  law,  but  arises  here  from  the  necessary  assumption  of  the  powers 
of  a  Court  of  equity,  grounded  on  their  maxims. 

Motion  for  a  new  trial.  The  action  was  indeiitoitui  assumpsit 
for  1,500Z.  received,  to  the  use  of  the  plaintiffs.  Plea  non  assump- 
sit and  issae.  The  cause  came  on  to  trial,  January  term  1791, 
when  a  verdict  passed  for  the  plaintiffs  for  5982. 15«.  The  mo- 
tion for  a  new  trial  was  made  on  the  part  of  the  defendants  in 
consequence  of  a  declaration  of  the  judges  at  the  trial,  that  the 
defendant's  counsel  should  be  permitted  to  show,  that  upon  the 
evidence  given,  the  action  was  not  sustainable,  and  if  the  Court 
should  be  of  that  opinion,  a  new  trial  should  be  granted. 

On  the  trial  the  evidence  given  for  the  plaintiffs,  as  reported  by 
the  chief  justice,  was  as  follows,  in  substance.  Jacob  Duche,  the 
testator,  was  seized  in  right  of  his  wife,  Hester,  of  a  rent  charge 
of  122.  8«.  4e2.  per  annum,  issuing  out  of  a  house  and  lot  in  the 
city  of  Philadelphia,  and  was  in  like  manner  seized  of  another 
house  and  lot  in  the  said  city,  and  of  a  parcel  of  meadow  con- 
taining five  and  three-quarter  acres,  situate  in  Moyamensing 
township,  in  the  county  of  Philadelphia.  Hester,  the  wife,  died 
23d  July,  1779,  without  issue ;  Elizabeth  Haldane,  one  of  the 
plaintiff,  was  her  heir  at  law.  The  plaintiffs  were  not  apprised 
of  their  title  to  the  premises  until  the  year  1785,  and  on  the  2d 
Uarch,  1786,  they,  for  a  valuable  consideration,  sold,  and  by  deed, 
conveyed  the  whole  of  the  premises  ta  John  Duffield,  who  com- 
menced an  ejectment  against  the  tenants  in  possession,  and  re- 
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covered.    The  eaid  Jacob  Duche  Hester,  his  wife,  and  prior  to 
their  marriage,  viz :  on  the  30th  May,  1747,  had  entered  into 
marriage  articles  whereby  a  power  was  reserved  to  her,  during 
the  coverture,  to  dispose  of  her  personal  estate,  but  iicr  mentioa 
was  made  of  her  real  estate.     On  the  11th  of  May,  1766,  Hester, 
the  wife,  made  an  appointment,  in  nature,  of  a  will,  and  thereby 
disposed  of  2,100Z.  of  the  personal  estate,  of  which  50^.  were  giv- 
en to  Elizabeth  Haldane,  who  received  the  money  from  the  said 
Jacob  Dnche.     She  also  undertook  to  devise  her  real  estate  to 
her  husband  for  life,  and  after  bis  death,  to  his  son,  the  Kevereud 
Jacob  Duche,  jr.,  in  fee,  and  constituted  her  said  hnsband  one 
of  her  executors.    After  the  death  of  the  siiid  Hester,  her  hus- 
band continued  to  deniise  the  real  estate  and  to  receive  tho 
rents,  and  also  the  rent  charge  until  after  the  2d  March,  1786,  to 
the  amount  of  938^.  68.  Sd.j  of  which  he  received  himself  743/. 
6s.  Sd.j  and  Andrew  Doz,  one  of  his  executors,  received,  after 
the  deed  to  John  Duffield,  and  after  the  death  of  Jacob  Duche, 
the  testator,  196/.     A  letter  tVom  the  testator,  dated  12th  Feb- 
ruary, 1782,  was  written  to  Elizabeth  Haldane,  stating  that  as 
his  son  had  been  attainted  of  treason,  the  real  estate  of  Hester 
Duclie  might  be  lost,  unless  she,  as  heir  at  law,  would  convey  the 
same  to  him,  and  offering  her  100/  to  do  so.     By  another  letter, 
dated  10th  May,  1784,  and  a  third,  dated  24th  July,  1784,  she 
was  offered  300/.  for  a  conveyance.    Elizabeth  Haldane  then  re- 
sided in  the  state  of  Maryland,  and  her  husband  was  in  straiten- 
ed circumstances. 

The  marriage  articles  between  Jacob  Duche  and  Hester,  bis 
wife,  were  recorded  on  the  12th  August,  1779,  twenty  days  after 
the  death  of  the  said  Hester. 

The  case  was  argued  last  January  term,  by  Messrs.  Lewis  and 
Tilghman,  for  the  defendants,  and  by  Messrs.  Ingereol  and  Ser- 
geant, for  the  plaintiffs. 

The  defendant's  counsel  admitted  that  the  plaintiffs  were  en- 
titled to  recover  the  amount  of  the  rent-charge  from  1779  to 
1786,  but  insisted  that  they  had  no  right  to  the  rents  and  profits 
of  the  house  and  meadow  ground. 

They  contended  that  there  could  be  no  such  recovery  at  law, 
nor  even  in  equity. 

As  to  the  first  point,  Duche,  the  testator,  held  under  au  ap- 
prehension of  right  the  premises  in  question,  and  he  being  a 
tort-feasor,  could  not  be  recovered  against  in  this  way.  TLe 
proper  remedy  was  by  ejectment  and  a  recovery  of  mesne  pro- 
fits.   Ko  action  of  accoafkt  lies  on  a  wrong  done,  where  ibere 
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id  a  disdeisin,  there  is  bo  privity.    8  Leon.  2i.    Owen  35,  83, 
84.    S.C. 

There  can  be  no  trial  of  the  title  to  lands  under  a  suit  for 
money  had  and  received.    Jfil  habuit  in  tenementis  is  no  ,plea 
to  an  avowry  for  rent  for  enjoyment  of  land  under  a  parol  de- 
mise, under  the  statute  of  11  Geo.  2  c.  19.    2  Wils.  208.    Nor 
in  assumpsit  for  the  use  and  occupation  of  lands.    lb.  212,  213. 
Aliter  in  debt  or  covenant  for  rent  on  a  lease  (not  by  deed  in- 
dented),    lb.  217.     Action  for  money  had  and  received  lies  not 
to  recover  back  money  paid  for  the  release  of  cattle  damage- 
feasant,  though  the  distress  were  wrongful,  on  principles  of  pri- 
vate justice  and  public  convenience,  by  reason  of  the  difficulties 
which  would  be  thrown  on  the  adverse  party.    Cowp.  417,  418, 
419.    Nor  does  it  lie  against  a  revenue  officer,  to  recover  for  an 
over-payment  of  duties,  on  account  of  the  great  inconveniences 
which  would  arise  from  such  a  doctrine.    Cowp.  66,  69.    The 
action  for  use  and  occupation  is  always  grounded  on  a  contract 
express  or  implied.    2  Wils.  115.    The  difference  between  these 
suHs,  and  actions  of  trespass  for  mesne  profits,  is  therefore 
sufficiently  obvious.    Trespass  is  a  complete  remedy,  appropri- 
ated for  this  purpose  by  law.    3  Blackst  Com.  205.    Though 
great  liberality  is  used,  in   suits  for  monev  had  and  received, 
those  suits  have  their  restrictions,    Great  inconveniences  would 
X  otherwise  ii^se.     Such  actions  may  come  on  to  trial  in  the  most 
i     distant  parts  of  the  state,  or  even  in  Europe.     Should  you  go 
\    into  the  titles  of  lands  in  such   suits,  they  may  be  found  to 
\  depend  on  foiled  deeds  or  wills;  the  testimony  of  ancient  wit- 
nesses may  be  necessary ;  proofs  of  pedigree  may  be  required, 
Ac.    To  obviate  these  mischiefe,  and  all  the  evils  arising  from 
Bnrprise,  the  policy  of  the  law  requires  that  these  actions  should 
b^  local,  wherein  such  inquiries  may  become  necessary* 

J^  to  the  second  point,  the  defendants'  counsel  insisted,  that 
by  the  pnictise  in  chancery,  one  would  be  entitled  to  a  decree 
for  HButs  and  profits  in  four  instances  alone :  — 

1.  ^  On  a  bill  brought  by  an  infant  against  a  person  entering 
on  his  estate ;  because  in  such  case  he  would  be  considered  as 
bis  guardian  until  fourteen,  and  his  bailiff  afterwards. 

2.  When  dower  or  other  legal  estate  is  clear,  but  the  lands 
or  boundaries  cannot  be  ascertained. 

8.    Where  there  is  a  trust  or  mere  equitable  title. 

4.  When  there  has  been  fraudulent  conduct  and  concealment 
by  the  party  holding  possession  against  the  rightful  owner. 

Under  one  or  other  of  these  heads  may  all  the  cases  in  the 
books  of  equity  be  classed,  as  2  Oha.  Rep.  259,  261.    S.  C.  2 
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Cha.  Cae.  71, 134.  1  Cha.  Cas.  126.  1  Vera.  296.  2  Wms. 
645.  1  Vez.  172.  Free,  in  Cha.  517.  lb.  453.  S.  C.  2  Vera. 
724.    Free,  in  Cha.  252.    1  Bac.  Abr.  18.    3  Atky.  124. 

Here  was  no  fraud  on  the  part  of  the  testator.  He  records 
the  marriage  articles  within  twenty  days  after  his  wife's  death. 
This  was  fall  notice  to  all  the  world,  equally  as  judgment  in  a 
Court  of  Common  Pleas  are  deemed  notice  to  executors.  He 
proves  his  wife's  will,  though  by  suppressing  it,  and  the  articles, 
he  might  have  entitled  himself  to  all  her  personal  estate  as  4ier 
administrator.  The  plaintiffs  might,  by  due  diligence,  have  folly 
informed  themselves  of  their  title ;  their  laches  must  be  imputed 
only  to  themselves.  One  who  sleeps  on  his  title  several  years, 
before  he  makes  entry,  shall  not  turn  his  suit  at  law  for  mesne 
profits  into  a  bill  in  equity,  unless  there  be  fraud  or  infancy  in 
the  case.    Free,  in  Cha.  516. 

There  can  be  no  right  to  rents  and  profits,  without  some  act 

done  to  show  possession,  either  at  law  or  in  equity.     1  Yez.  233. 

As  trespass  will  not  lie  at  law  for  mesne  profits,  till  possession 

is  recovered,  so  neither  till  then  can  a  bill  be  brought  for  an 

account  of  them.     1  Atky.  525,  526.     Fosseasion  in  the  present 

instance  recovered  by  Duffield,  the  alienee,  is  not  tantamount  to 

a  recovery  by  the  plaintiffs. 

One  depriving  himself  of  his  remedy  by  his  own  act,  shall  not 

have  relief  in  chancery,  as  the  lord  of  a  manor,  entitled  to  rent 
and  fines,  selling  the  manor  in  fee  to  another.  4  Yin.  Chancery, 
888,  pi.  1.  If  lessor  enters  on  his  lessee,  and  suspends  his  rent, 
he  shall  have  no  remedy  in  equity.  lb.  389,  pi.  5.  Latch,  149; 
Noy,  82.  Bishop  of  Exon  refusing  to  receive  rent,  no  relief  io 
law  or  equity  for  the  arrears.  2  Cha.  Sep.  61.  Flaintiff  sus- 
pending his  rent  by  his  own  act,  there  is  no  reason  but  that  the 
defendant  should  retain  it.  18  Yin.  Bent,  563,  pi.  4.  Toth. 
267.  So  a  bankrupt,  not  pleading  his  certificate  at  law  to  a  debt 
precedent  to  his  bankruptcy,  is  not  to  be  relieved  in  equity.  8 
Yern.  696.  8o  on  a  judgment  had  by  default  against  executors, 
assets  are  admitted,  and  equity  will  not  relieve.  So  on  a  jadg- 
ment  against  tenant  in  tail,  and  scire  faciei  against  the  heir,  if 
he  does  not  plead  the  estate  tail,  he  is  bound. 

Here  the  substantial  equity  was  with  the  testator.  The  inten- 
tion of  his  wife  was  to  vest  him  with  her  real  estate  during  his 
life,  remainder  to  his  son.  It  is  true  she  was  mistaken  in 
the  means,  and  her  will  cannot  by  law  pass  her  real  property, 
no  power  being  reserved  in  her  for  this  purpose.  But  has  ever 
equity,  in  a  single  instance,  afforded  relief  against  the  plain 
intention  of  the  parties  f  Where  justice  and  good  conscience  are 
not  the  basis  of  a  bill  praying  relief,  will  not  chancery  deny  it  ? 
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If  the  testator  could  have  procured  a  release  from  the  plaintiffs, 
for  the  most  trifling  consideration,  where  would  have  been  the 
inequity  ?  The  plaintiff's  claim  was  founded  on  a  legal  advan- 
tage against  the  manifest  will  of  Mrs.  Duche.  It  is  hard  in  the 
extreme,  when  a  treaty  was  set  on  foot  to  purchase  their  right, 
and  when  new  offers  were  made,  for  a  stranger  to  step  in  and 
buy  the  property  at  one-fourth  of  its  value.  The  maxim,  that 
"  he  who  seeks  equity,  must  do  equity,"  applies  with  peculiar 
force  to  the  case  of  Duffield,  the  purchaser. 

On  the  part  of  the  plaintiffs  it  was  answered,  on  the  first  point, 
that  the  present  suit  was  sustainable  at  law. 

"Where  one  receives  rents  without  title,  a  recovery  may  bo  had 
against  him  by  the  rightful  owner,  and  the  party  may  wave  the 
tort.  1  Balk.  28.    (Vide  1  Vin.  Assumpsit,  270,  where  the  reason 
given  is,  that  he  acted  as  the  plaintiff's  agent,  if  not  as  her  hus- 
band. S.  C.  11  Mod.  146.  12  Mod.  324.  Holt,  36.)    An  action 
for  use  and  occupation  may  be  maintained  by  grantee  of  an 
annuity  after  a  recovery  in  ejectment  against  a  tenant,  who  was 
in  possession  under  a  demise  from  year  to  year,  for  all  rent  in 
his  hands  from  the  time  of  notice  by  the  grantee,  and  down  to 
the  day  of  demise  in  the  ejectment,  but  not  afterwards.    1  Term 
Bep.  378.    Indebitatis  assumpsit  will  lie  for  rent  received  by 
one  who  pretends  a  title.  2  Mod.  263.    Cites  4   H.  7,  6,  i. 
Moore,  458.    This  case  is  expressly  in  point.    Duche,  the  testa- 
tor, must  be  considered  as  the  trustee  of  Mrs.  Haldane,  the  heir- 
at-law. 

On  the  second  point  there  can  be  no  difficulty.  This  Court 
has  always  adopted  the  equity  principles,  where  it  could  be 
done  on  equal  terms  to  prevent  a  failure  of  justice.  Dall.  210. 
The  testator  received  a  considerable  sum  beyond  the  21002.  de- 
vised by  his  wife's  wiU,  part  of  her  personal  estate,  and  a  great 
part  of  her  legacies,  he  discharged  in  depreciated  paper  curren- 
cy, at  the  rate  of  30  for  1.  Where  is  his  substantial  equity? 
Was  he  in  these  instances  scrupulously  tenacious  of  adhering  to 
the  last  will  of  his  wife  ?  A^uit  for  money  had  and  received,  is 
a  bill  in  equity,  and  in  such  actions  a  recovery  should  be  had, 
when  under  the  circumstances  of  the  whole  case  it  would  be  un- 
eoDscionable  for  the  defendant  to  retain  the  money.  The  testa- 
tor here  knew  he  had  no  title,  and  that  he  was  receiving  the 
rents  for  Mrs.  Haldane. 

Chancery  has  considerably  extended  the  remedy  of  the  real 
owners  of  lands,  and  the  person  that  took  the  mesne  profitB  by 
wrong,  has  been  taken  as  trustee  of,  and  accountant  to,  him  who 
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had  the  right,  founded  in  eqnity  and  good  conscience.  1  Bac. 
Abr.  18.  The  same  principle  is  recognized,  particularly  where 
the  adverse  party  has  the  title  d^eds  in  his  possession.  3  Wms. 
644.  In  the  case  before  the  Court  it  must  necessarily  be  pre- 
sumed, that  Duche  obtained  the  possession  of  the  documents  re* 
specting  the  real  estate,  on  his  intermarriage.. 

So  where  fraud  is  made  use  of,  or  the  person  having  title 
is  under  a  mistake,  as  in  the  case  of  two  daughters  having  the 
same  name.  Free,  in  Cha.  517.  The  letters  of  Duche,  the  testa- 
tor, read  on  the  trial,  were  calculated  to  keep  Mrs.  Haldane  in 
an  error,  and  were  full  of  concealment.  They  were  equally  lia- 
ble to  the  exception  of  ''  suggestio  veri  et  aUigatio  falsi/'*  The 
plaintiffs  lived  remote  from  the  proper  place  of  inquiry  —  in  an- 
other state.  Duche  held  up  to  their  view  the  forfeiture  of  their 
ancestor's  real  properry,  by  the  attainder  of  his  son,  though  he 
well  knew,  and  was  advised,  that  his  son  could  claim  nothing  in 
consequence  of  the  will. 

No  surprise  can  be  pretended  in  the  present  suit.  The  defend- 
ants came  fnlly  prepared  to  answer  the  matters  in  question.  Hal- 
danes,  the  plaintiffs,  have  transferred  all  their. right  to  Dnffield, 
the  purchaser.  He  run  his  risk  in  buying,  and  if  he  is  event* 
ually  possessed  of  a  good  bargain,  he  is  fully  entitled  to  eveiy 
benefit  arising  from  it. 

They  also  cited  Cowp.  376.  Though  the  executor  shall  not 
be  chargeable  for  the  injury  done  by  his  testator  in  cutting 
down  another  man's  trees,  yet  for  the  benefit  arising  to  his  t'js- 
tator  for  the  value  or  sale  of  the  trees,  he  shall.  IndehitatU  a^ 
sufnpnt  for  mouey  had  and  received  by  his  testator  will  lie  against 
an  executor,  though  trover  will  not  for  the  conversion  of  his 
testator. 

The  Court  took  time  to  advise,  and  this  term  judgment  was 
given  for  the  plaintiffs. 

The  chief  justice  stated  very  minutely  and  particularly  the  ev^ 
idence  given  at  the  trial,  and  then  said  as  follows :  — 

The  counsel  for  the  defendants  insist,  that  upon  this  evidence 
the  present  action  cannot  be  maintained,  because  the  testator  was 
a  disseiaoTj  and  that  no  action  at  law  or  in  equity  will,  in  such 
case,  lie  against  executors^  nor  where  there  is  no  privity^  oor 
where  one  receives  money  as  owner ^  and  especially  after  the 
plaintiffs  have  conveyed  away  their  estate  to  John  Duffield. 
That  the  testator  received  this  money  from  his  own  tenants,  asd 
for  his  oiim  use,  and  that  there  was  no  fraud,  conceahnent,  or 
misrepresentation,  or  infancy  in  the  case. 
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Id  support  of  these  positions  the  counsel  cited  many  cases  in 
the  law  books,  which  1  shall  barely  enumerate;  viz :  3  Leon.  24; 
Owen  35,  83 ;  2  Wils.  116,  208, 213,  217 ;  2  Wms.  645 ;  3  Atky. 
124,  130 ;  2  Cha.  Rep.  61,  269 ;  2  Cha.  Cas.  71, 134 ;  1  Oha. 
Cas.  126;  1  Vern.  296;  Free,  in  Cha.  617;  1  Vez.  170;  4  Vin. 
888  pL  1,  389  pi.  6;  18  Vjn.  663  pi.  4;  2  Vern.  696,  and  8 
BlacksL  Com.  206. 

The  counsel  for  the  plaintii&  in  answer,  nYged,  that  an  action 
of  indebitatus  aasvmpait  will  lie  against  one  who  pretends  a 
title  to  lands  and  receives  the  rents^  by  the  true  owner ;  for  ac- 
count will  lie  against  him,  and  the  one  may  be  brought  as  well 
as  the  other;  that  it  will  lie  for  the  profits  received  prior  to  the 
demise  laid  in  an  ejectment,  and  that  he  who  receives  rents  by 
wrong,  shall  be  construed  a  trustee  or  bailiff  to  him  who  has 
the  right;  that  the  plaintiffs  may  consider  the  testator  as  a  dis- 
seisor or  not,  at  their  election  —  they  may  wave  the  tort  and  pro- 
ceed on  the  implied  contract  that  Duche,  the  testator,  had  no 
right  in  law  or  equity  to  receive  this  money,  and  therefore  is 
^  not  entitled  ex  csqtco  et  bono  to  retain  it,  and  that  there  was  not 
only  a  concealment  but  a  misrepresentation  of  the  plaintiffs'  ti- 
tle, by  the  testator.    They  concluded,  that  if  an  action  at  law 
for  these  money^  could  not  b^  sustained  in  England,  yet  they 
might  certainly  be  recovered  in  a  Court  of  Equity ;  and  if  they 
oonnot  be  recovered  in  this  action,  there  would  be  a  right  with- 
out a  remedy ;  for  no  other  remedy  can  be  had  in  Pennsylvania. 
For  authority  they  cited  1  Salk.  28 ;  1  Vin.  Abr.  270 ;  1  Term 
Rep.  878;  2  Wms.  644;  Prec.  in  Cha.  617;  1  Bac.  Abr.  18; 

Cowp.  876.  ^ 

This  does  not  appear  to  be  a  hard   or  difiicult  case.    If  a 

man  receives  my  rent,  it  is  at  my  election  to  charge  him  with 
a  disseisin,  by  bringing  an  assize  or  other  action,  or  to  have  an 
account.  Cro.  Car.  303;  Lit.  Sect.  688.  But  if  trespass  is 
brought,  and  the  disseisor  dies,  it  cannot  be  renewed  against  his 
executors,  at  law;  but  it  may,  notwithstanding  that  actio  per- 
sonalis mon'tur  cum  persona^  be  recovered  in  equity.  It  does 
act  seem  necessary  to  determine  whether  such  an  action  as  the 
present  could  be  maintained  in  Eugland.  The  question  here 
is,  whether  the  plaintiffs  are  entitled  in  equity  to  an  account  of 
the  rents  and  profits  of  Mrs*  Haldane's  estate,  and  if  so,  for 
what  time  ? 

I^othing  can  be  clearer,  than  that  the  plaintiffs  had  a  right  to 
the  real  estate  of  Mrs.  Duche,  in  July  1779,  and  to  all  the  rents 
and  profits  to  be  derived  from  it  from  that  time.  It  is  certain, 
chat  they  had  this  right  in  law,  equity,  and  conscience ;  and  if 
they  are  prevented  from  recovering  them,  it  must  be  owing  to 
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some  impediment  in  law  or  equity,  I  know  no  such  impedi- 
ment. Thej  bave  a  right  to  receive  this  money  from  the  time 
their  title  accraed,  unless  the  testator  had  rkjo  notice  of  their  title, 
or  was  in  possession  under  a  tiUe^  or  such  a  title  as  he  was  mw- 
taken  in,  or  there  has  been  a  default  or  laches  in  the  plaintiffs,  in 
not  asserting  their  title  sooner. 

Mr.  Duche  had  all  the  deeds ;  he  of  course  knew  the  title  of 
Mrs.  Haldane,  but  he  might  possibly  have  apprehended  that  the 
devise  of  his  wife  was  good  in  law  to  himself.    I  say,  he  possi- 
hly  was  under  a  mistake  for  a  time ;  but  from  his  letter  of  12th 
February,  1782,  it  appears  that  he  then  knew  his  own  title  to  be 
bad  and  that  of  the  plaintiffs  to  be  good.    It  further  appeared 
to  the  jury  that  he  not  only  concealed  the  title  of  the  plaintiffi 
from  them,  but  misrepresented  his  own.    From  this  time  he 
was  not  a  bona  fide  possessor,  and  was  accountable  to  the  plain- 
tifis  for  the  rents,  whatever  might  have  been  the  case  prior  to 
this  time.    A  man  cannot  be  a  faithful  honest  possessor  of  what 
belongs  to  others.     Nothing  but  ignorance  of  the  facts  aud  cir- 
cumstances relating  to  his  own  and  adversary's  titles,  can  excuse 
him  mforo  conscienticB.    This  cannot  be  pretended  here.     Thus 
it  was  summed  up  to  the  jury  on  the  trial,  and  they  found  for 
the  plaintiffs  accordingly ;  that  is,  the  amount  of  the  rents  from 
12th  February  1782,  till  2d  March  1786,  which  I  think  was 
right  and  agreeable  to  equity  and  the  truth  of  the  case.    If  I 
erred  in  the  charge  to  the  jury,  it  was  in  limiting  them  to  Feb- 
ruary 1782,  and  not  going  back  to  July  1779,  the  time  Mrs. 
Haldane's  title  accrued.    From  this  circumstance,  the  defend- 
ants retain  the  rents  and  profits  of  an  estate  for  upwards  of  two 
years  and  a  half,  to  which  their  testator  had  neither  a  legal  nor 
equitable  title.    The  cases  cited  for  the  plaintiffs,  particularly 
1  Bac.  Abr.  18 ;  Prec,  in  Cha.  617,  and  2  Wms.  W4,  support 
this  opinion. 

The  rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
must  be  discharged. 

Shippen  J.  concurred. 

Yeates  J.*  This  is  a  motion  for  a  new  trial,  and  is  brought 
forward  by  the  defendants,  grounded  on  the  idea  that  the  plain- 
tiffs were  not  entitled  to  recover  in  this  form  of  action,  the 
rents  of  the  house  and  lands  whereof  Mrs.  Hester  Duche  died 
seized,  from  the  time  that  Jacob  Duche,  the  elder,  had  knowl- 
edge of  the  title  of  the  plaintiffs  (which  in  all  probability  was 

•  ThiB  opinion,  though  prepaied,  was  not  pablioly  delirered  in  Conrt. 
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on  the  12th  February,  1782),  until  the  day  of  the  demise,  laid  in 
the  declaration  in  ejectment,  on  which  the  recovery  of  the  prem- 
ises was  had,  viz. :  2d  March,  1786. 

The  argument  has  been  conducted  on  two  points :  1st,  whether 
the  suit  eonld  be  sustained  in  a  Court  of  Common  Law  in  Eng- 
land ;  2d9  whether  a  Court  of  Equity  would  not  give  relief  in  such 
a  case. 

On  the  first  head,  the  plaintiffs  rely  on  the  cases  Hasser  vs. 
Wallis  (1  Salk,,  28) ;  Birch  vs.  Wright  (1  Term  Eep.,  878),  and 
Arris  vs.  Stukeley  (2  Mod.,  268). 

Bat,  in  the  first  case,  the  defendant  received  the  rents  as  the 
visible  husband  of  the  plaintiff,  he  having  married  her  during 
the  life  of  his  first  wife,  and  the  plaintiff  consented,  on  her  mar- 
riage,  that  he  should  manage  her  estate,  and,  therefore,  it  may 
with  propriety  be  said  that  the  defendant  received  the  money, 
acting  as  her  agent,  if  not  as  her  husband  dejure. 

In  the  case  of  Birch  vs.  Wright,  there  was  a  privity  of  estate, 
as  well  as  contract,  and  the  defendant  came  into  possession  as 
tenant  of  Mr.  Bowes,  from  year  to  year,  and  held  over  his  term. 
The  plaintiff  derived  his  title  under  Mr.  Bowes. 

In  the  case  of  Arris  vs.  Stukeley,  the  point  directly  before  the 
Court  for  their  opinion,  was  whether  indebitattis  assumpsit  would 
lie  against  the  defendant  for  the  profits  of  an  office  when  there 
was  no  contract  between  the  parties,  and  where  the  defendant 
pretended  title  thereto.  The  Court  held  that  the  action  would 
lie.    This  was  determined,  Trin.,  29,  Car.,  2,  in  the  exchequer. 

In  the  case  of  Howard  vs.  Wood,  adjudged  Hil.,  81  and  82, 
Gar.,  2  (and  reported  in  Sir  Thomas  Jones,  126,  and  2  Leo., 
245),  the  same  point  came  before  the  Court,  and  the  objection 
was  taken  that  the  defendant  claimed  title  and  received  the 
money  for  his  own  use ;  but  the  Court  said  if  this  had  been  a 
new  cnse,  it  would  be  hard  to  maintain  it,  but  it  had  been  determ- 
ined two  or  three  times  before,  and  the  above  determination 
in  Dr.  Arris's  case  is  cited  in  2  Jon.,  128,  where  it  is  also  said 
by  the  Court  that  if  the  case  had  now^r^^  come  in  judgment, 
they  would  not  allov)  the  action.  The  ground  of  the  resolution 
is  put  on^he  foot  of  practise,  and  to  preserve  uniformity  of  de- 
cisions. 

The  obiter  resolution  in  2  Mod.,  263,  that  indeb.  ass.  will  lie 
for  rent  received  by  one  who  pretends  a  title,  because  in  such 
case  action  of  account  would  lie,  is  not  warranted  by  the  author- 
ity cited  from  Moore,  458.  The  words  of  4  Hen.,  7th  6  b.  sre 
general.  •  ^^  Per  Brian.    KI  have  lands,  and  a  man  receives  my 

rents,  and  without  my  assent,  yet  he  is  receiver,  &c.,  and  there- 
17 
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fore  the  receipt  charges  him,  &c."  On  the  contrary,  as  far  as 
I  have  been  able  to  discover,  on  a  minute  search,  the  cases  are 
directly  otherwise.  In  the  year  book,  2  Hen.,  4th  13  &.,  Hank- 
ford,  J.,  says:  ^'  I  apprehend  no  man  shall  be  bonnd  to  acooont, 
except  by  act  of  law,  or  his  own  account.  By  act  of  law,  as 
guardian  in  socage,  whom  the  law  compels  to  account ;  by  his 
own  act,  where  he  is,  by  his  own  proper  will,  bailiff  or  receiver. 
But  here  to  make  a  man  to  account,  where  it  never  waa  his  will 
to  account,  this  would  be  a  marvellous  thing."  So  are  the 
cases  expressly  in  Brooke's  Abridgement,  tit.  Account,  pL  8, 
92,  24,  65,  89 ;  that  a  receiver  by  wrong  is  not  chargeable  in 
account,  and  the  case  of  Tottenham  i}8.  Beddingfield,  reported  in 
8  Leon.,  24,  and  Owen,  85,  83,  cited  on  the  argument.  The 
distinction  is  taken  between  the  case  of  the  king  and  that  of  a 
private  person,  where  rents  are  wrongfully  received,  in  11  Oa, 
90.  For  these  reasons,  my  mind  is  perfectly  satisfied  thai, 
judging  as  a  mere  Oourt  of  Common  Law,  his  action  could  not  be 

supported. 
The  remaining  question  is,'  whether  equity  would  give  relief 

to  the  plaintiffs  in  a  case  similar  to  the  present. 

It  is  agreed  by  the  defendant's  counsel  that  chancery  would 
decree  an  account  of  rents  and  profits  where  there  has  been 
fraudulent  conduct  and  concealment  by  tlie  party  holding  posses- 
sion against  the  rightM  owner, .  The  plaintiff's  counsel  contend 
that  their  suit  is  maintainable  on  this  ground,  and  that  the  let- 
ters of  the  testator  were  calculated  to  keep  the  defendants  under 
an  error,  and  that  the  communications  were  not  fairly  made ;  I 
mean  those  dated  12th  February,  1782,  10th  May,  1784,  and 
fi4th  July,  1784.  They  say  further  that  it  appears  by  the  esse 
of  Coventry  vs.  Hall  (repoited  in  2  Cha.  Csa.,  71,  134 ;  Cha. 
Bep»,  2594and  1  Bac  Abr.,  18),  Chancery  have  extended  thdr 
notions^  and  tliat  the  person  who  took  the  mesne  profits  by  wrong 
is  taken  as  trustee  for,  and  accountant  to,  him  that  had  the  right 
From  the  state  of  the  evidence  at  the  trial  (as  given  by  the  chief 
justice),  and  the  charge  of  the  Court  to  the  jury,  it  appears  that 
it  was  submitted  to  the  jury  on  the  matters  now  in  question,  to 
determine,  in  the  first  instance,  whether  they  were  satisfied  that 
there  was  any  misrepreserUation  or  concealnienty  which  would 
clearly  be  a  sufScient  foundation  for  chancery  to  decree  an  ac- 
count to  be  taken  of  the  rents  and  profits. 

Jacob  Duche  the  elder  came  into  possession  of  the  premises 

under  the  title  of  his  wife  Hester,  who  held  under  the  will  of 
her  first  husband,  Fdward  Bradley*  During  his  intermarriage, 
he  held  the  lands  under  the  same  right  on  which  the  alienee  of 
the  now  plaintiffs  recovered  his  possession.    Had  he  came  for- 
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ward  after  his  wife's  death,  and  made. a  fall  and  candid  repre- 
sentation of  her  will,  instead  of  a  partial  one,  to  the  plaintiffs ; 
had  he  made  fair  oommnnications  to  Haldane  and  wife,  instead 
of  holding  np  the  idea  that  the  real  estate  would  be  confiscated 
by  the  attainder  of  his  son  ;  and,  atler  all,  if  Haldane  and  his 
wife  had  slept  for  years  before  they  took  possession,  or  instituted 
a  suit  for  that  purpose,  my  judgment  on  the  whole,  would  be  very 
difiTerent  from  what  it  is  at  present  But  acoording  to  the  facts 
stated,  and  the  verdict  found  by  the  jury,  I  am  bound  to  believe, 
that  the  present  case  has  the  ingredient  of  conoealmefU  in  it, 
which  is  the  exception  put  by  the  lord  chancellor  in  the  case  of 

the  Duke  of  Bolton  V9.  Deane  (Preced.  in  Cha.  617). 
But  it  has  been  much  relied  on  by  the  defendants's  counsel, 

that  the  plaintiffs  having  deprived  themselves  of  their  remedy 
at  law,  shall  not  have  relief  in  chancery.  I  confess  this  appeared 
to  me  the  most  weighty  objection  on  the  argument.  My  mind 
is,  however,  now  better  satisfied.  It  is  true,  by  the  plaintiffs' 
conveyance  to  John  Dnffield,  of  the  2d  March,  1786,  they  parted 
with  their  reversion,  and  therefore  had  no  remedy  by  distress. 
But  could  they  have  distrained  previously,  on  a  demise  by  Jacob 
Dnche  for  rents  due  by  his  tenants  ?  If  they  could  not,  what 
remedy  have  they  deprived  themselves  of  by  their  own  act  ? 
It  is  not  similar  to  the  case  of  Hitcham  vs.  Finch  and  Block 
(reported  in  4  Yin.  388,  who  takes  it  from  1  Dan  v.  Abr.  768. 
The  original  case  is  in  1  Bol.  Abr.  376).  There  a  copy- 
hold tenant  in  fee  of  &  manor,  surrenders  it  to  the  use  of  one 
for  Ijfe,  the  remainder  to  B.,  in  fee.  Tenant  for  life  dies; 
B.  pays  no  fine  for  his  admittance,  but  after  his  death,  it  descends 
to  his  son  who  surrenders  to  the  use  of  J.  S.,  in  fee.  No 
fine  is  paid  for  it,  and  the  rents  of  the  tenement  are  several 
years  in  arrear.  The  lord  grants  the  manor  in  fee  to  J.  D.  and 
then  brings  his  bill  in  equity  against  J.  8.,  the  purchaser  of  the 
copyhold  estate,  for  the  rent  in  arrear,  and  the  fines  due  before 
his  sale.  The  Court  of  King's  Bench  granted  a  prohibition  to  the 
Court  of  Requests  (who  then  exercised  an  inferior  equity  juris- 
diction, which  was  afterwards  adjudged  an  illegal  usurpation  of 
power),  when  the  above  matter  being  pleaded,  wa§  overruled  on 
demurrer.  It  was  resolved  in  B.  K.  that  the  lord  had  deprived 
himself  of  his  remedy  by  his  own  act,  viz :  the  sale  of  the  manor, 
and  should  have  no  remedy  in  a  Court  of  Equity,  especially 
agaimt  J.  S,,  the  purchaser^  for  the  Jinee  and  arrears  of  rent 
due  before  hie  purohaee»  The  cases  are  materially  distinguishable. 
Previous  to  this  sale,  the  lord  had  a  full  and  complete  remedy 
by  distress.  But  not  so  (he  plaintiff  in  the  case  before  the 
Court    There  the  remedy  was  sought  against  a  purchaser  for 
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valuable  consideration,  anacqnainted  in  all  human  probability 
with  the  real  claims  of  the  lord  of  the  manor.  Here  the  remedy 
is  sought  against  the  estate  of  the  person,  who  withheld  the  rents 
by  concealment,  and  unfair  conmiunications,  and  who  alone  was 
benefited  by  the  receipt  thereof. 

Upon  the  whole,  on  the  best  consideration  I  have  been  able 
to  give  to  the  argument,  I  am  of  opinion  that  the  rule  to  abow 
cause  why  a  new  trial  should  not  be  granted,  be  discharged,  and 
that  judgment  be  entered  for  the  plaintiffs  on  the  verdict. 

Mr.  Justice  Bradford  declined  taking  any  part  in  the  decision, 
having  tried  the  cause  as  one  of  the  plaintiffs'  connseL 

Judgment  for  the  plaintiffs. 


John  Field  and  John  Bebnabd  (for  the  use   of  Oxjlst  and 

Hancock)  v8.  Jambs  Biddle,  Esq. 

The  general  rule  is,  that  a  deed  or  will,  or  other  written  instrument,  shall 
be  expounded  by  its  own  words;  but  there  are  exceptions  to  it,  as  where 
parol  evidence  is  i)rought,  to  ascertain  a  person  or  thing,  to  rebut  an  equity, 
or  where  a  matter  iias  not  been  inserted  by  fraud  or  mistake.  Where  a  cove- 
nant is  silent  as  to  the  kind  of  money  to  be  paid,  parol  proof  may  be  receiyed 
to  discover  the  intentions  of  the  contracting  partiea 

Debt  2,0002.  sterling  money  of  Great  Britain,  on  an  obliga- 
tion, dated  1st  May,  1786,  executed  by  James  Collins,  and  the 
defendant,  to  the  plaintiffs  as  attorneys  of  Oxley  and  Hancock, 
conditioned  for  the  payment  of  1,0002.  sterling,  in  good  bills  of 
exchange,  on  the  first  day  of  November,  then  following. 

Defendant  pleaded  payment,  with  leave  to  give  the  special 
matters  in  evidence,  and  gave  written  notice  agreebly  to  the 
rule  of  this  Court,  of  the  particular  matters  he  intended  to  insist 
on  in  his  defense  under  his  plea.  Replication  nan  solvit^  and 
issue. 

It  appeared  on  the  evidence  that  the  said  James  Collins  and 
one  Thomas  Truxtun,  merchants,  in  company,  were  indebted 
to  the  house  of  Oxley  and  Hancock,  in  London,  in  5,8262.  2s.  9d. 
sterling,  to  whom  the  said  John  Field  and  John  Bernard  were 
attorneys  in  fact.  The  defendant  was  father-in-law  of  CoIIidb. 
The  affairs  of  Collins  and  Truxtun  being  embarrassed,  it  was 
agreed  between  the  plaintiffs,  as  attorneys  of  Oxley  and  Hancock, 
of  the  first  part,  the  said  James  Collins  of  the  second  part,  asd 
William  Bell  and  John  Pringle,  as  agents  or  the  said  Thomas 
Truxtun,  of  the  third  part,  that  the  said  Collins  should  give 
bond  and  security  to  the  plainti£Es  for  the  payment  of  IjOOOl. 
sterling,  on  the  Ist  November,  1786,  and  then  to  be  discharged 
from  the  residue  of  the  debt  due  to  Oxley  and  Hancock,  and 


ms.]  OF  PEIJNSTLVANIA.  188 

that  the  said  Bell  and  Pringle  shonld  pay  5002.  sterling  to  the 
plaintiff,  on  account  of  the  said  Traxtun,  npon  his  return  from 
the  East  Indies,  and  be  be  also  discharged  —  "  Provided  that 
the  said  discharges  shall  not  take  effect  until  the  said  Oxiey 
and  Hancock  shall  send  in  their  ratification  of  the  present  con- 
tract, and  that  in  the  meanwhile  the  attorneys  tor  Oxley  and 
Hancock  should  hare  free  access  to  the  books  of  Collins  and 
Truxtnn.'' 

This  indenture  was  dated  8d  May,  1786.  The  defendant  lived 
at  Beading,  in  Berks  county,  and  there  executed  the  bond  as 
security  for  his  son-in*law,  and  on  the  5th  May,  following,  the 
same  was  delivered  to  the  plaintiffs,  who  gave  a  receipt  therefor, 
^'  in  pursuance  of  the  said  indenture." 

The  defendant  offered  to  show  in  evidence  the  declarations  of 
the  plaintiffs,  as  attorneys  of  Oxley  and  Hancock,  that  the  valid- 
ity of  the  bond  was  to  depend  on  the  subsequent  ratification  of 
the  contract  by  their  constituents,  Oxley  and  Hancock ;  that  it 
was  agreed  between  them  and  Collins  at  and  immediately  be- 
fore the  execution  of  the  said  indenture  and  obligation,  that  the 
terms  of  composition  and  the  obligation  in  pursuance  thereof 
should  be  wholly  void,  unless  such  ratification  was  sent  in  to 
Collins  within  six  months ;  and  that  the  said  obligation  was 
lodged  in  the  hands  of  the  said  John  Field,  subject  to  such  con- 
dition. 

The  plain tifis'  counsel  excepted  to  the  testimony  offered,  as 
tending  substantially  to  vary,  contradict,'  and  annul  the  written 
agreement,  and  produced  some  cases  in  support  of  their  doc- 
trine ;  but  the  Court,  observing  that  at  the  sittings  for  Philadel- 
phia county,  during  the  preceding  week,  a  similar  point  of  law 
had  been  reserved  for  solemn  argument,  in  the  case  of  Robert 
M^Meen  vs,  Evan  Owen,  and  that  it  would  greatly  expedite 
business  to  bring  on  both  arguments  together,  as  they  rested  on 
the  same  principles,  it  was  agreed  that  the  question  with  respect 
to  the  parol  evidence  now  offered  should  also  be  reserved  for 
future  consideration,  and  that  William  Bell,  the  witness,  should 
be  now  sworn,  which  was  done  accordingly. 

The  plaintiffs'  counsel,  in  the  course  of  the  trial,  offered  John 
Field,  one  of  the  nominal  plaintiffs,  to  be  affirmed  as  a  witness. 
They  contended  that  it  appeared,  from  the  record  and  the  testi- 
mony adduced,  that  he  was  not  interested  in  the  event  of  the 
cause.  His  name  was  merely  made  use  of  as  one  of  the  attor- 
neys in  fact  of  Oxley  and  Hancock ;  and  he  must  be  considered 
in  the  same  predicament  as  where  a  trader  commenced  a  suit 
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and  he  afterwards  became  a  certificated  bankrupt,  the  action 
might  be  carried  on  in  his  name,  and  he  might  be  made  nee  of 
as  a  witness.    They  instanced  the  case  of  M'Cienachan  ^8.  Scott, 
cited  4  DalL,  173,  in  the  Common  JPleas  of  Philadelphia  coantj, 
where  this  was  done.    As  to  the  objection  that  he  was  liable  to 
costs,  they  offered  a  sufficient  person  in  Oourt,  who  undertook 
for  the  same.    They  said  Courts  of  law  would  take  judicial  notice 
who  is  the  real  plaintiff,  and  in  the  case  of  M'Cnllum  tm.  Cox 
(Dall.,  189),  this  Court!  would  not  suffer  a  nominal  plaintiff  to 
discontinue.    Here  Field  is  only  a  bare  trustee ;  and  it  ia  laid 
down  in  Gilb.  Law  of  Evid.,  120,  that  an  executor  may  be  swoni 
in  a  cause  relating  to  the  will,  where  he  is  not  a  residuary  lef^;^ 
atee,  because  he  is  merely  a  trustee. 

E  ocmtra^  it  was  urged  by  the  defendant's  counsel  that  by 
Field's  bringing  the  suit  in  his  own  name  and  Bernard's,  be  had 
made  himself  liable  to  the  defendant  for  the  costs,  in  case  he 
failed  in  the  action,  and  that  this  liability  could  be  dispensed 
with  by  the  defendant  alone.  The  nominal  plaintiffs  might,  if 
they  thought  proper,  have  assigned  over  the  bond  to  their  con- 
'  stituents,  and  then  if  they  were  not  interested  in  the  event  they 
might  be  made  use  of  as  witnesses.  A  bare  trustee  is  a  good 
witness  for  his  cestui  gvs  trust,  but  not  an  executor  in  trust,  as 
he  is  liable  to  be  sued  by  creditors,  and  to  answer  costs.  8 
Wms.,  181. 

Per  Ouria/m,.    We  feel  a  strong  repugnance  against  the  testi- 
mony offered.    Our  present  inclination  is  against  the  receiving 
of  Field  as  a  witness.    We  know  of  no  case  in  the  books,  or  by 
our  practise,  where  a  plaintiff  has  been  admitted  a  witness  to 
substantiate  his  demand  to  a  jury.    This  point  was  very  folly 
argued  in  an  action  of  covenant,  tried  at  York,  May  assizes^ 
1789,  wherein  Margaret  Cochran,  James  M^Kissom,  and  Wil- 
liam M'Eissom,  executors  of  Andrew  Codiran,  were  plaintiffi ; 
and  James  Cochran  and  William  Cochran,  executors  of  Wil- 
liam Cochran,  deceased,Vere  defendants.    There  James  M'Eis- 
som,  one  of  the  plaintiffs,  was  offered  as  a  witness,  and  it  ap- 
peared that  he  had  no  part  of  the  residue  devised  to  him  by 
his  testator.      The  Court  there  mentioned  that  tliey  wonld 
rather   err  in   the  admission   than   in  the  rejection   of  testi- 
mony, but  they  thought  themselves  concluded  against  reo^v- 
ing  the  witness,  and  he  was  overruled.    In  that  instance,  the 
costs  were  offered  to   be  lodged   in   Court.     The   plaintiffi 
here  might  have  assigned  the  bond  to  Oxley  and  Hancock, 
if  they  chose  it,   and  made  themselves  witnesses.     As  they 
hare  not  done  so,  the  present  matter  stands  precisely  in  the 
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same  ftitaation  as  a  factor  selling  goods  for  his  principal,  and 
bringiug  a  snit  for  the  money  in  his  own  name,  where  he  is  re* 
pelled  from  giving  testimony.  But  if  the  suit  be  brought  in  the 
name  of  his  constituents,  the  factor  is  a  competent  witness, 
though  he  gets  1^.  in  the  pound,  commissions  on  his  sale.  1  Atkj. 
848;  3  Wills.  40. 

However,  if  the  jdaintiff's  counsel  are  willing  to  run  the  risk, 
we  will  not  prevent  Mr.  Field  from  giving  his  testimony ;  but  if 
he  is  affirmed,  and  a  verdict  should  go  for  the  plaintiffs,  and  up* 
on  a  more  full  consideration  we  should  retain  our  present  opin- 
ion, on  this  point  also  reserved,  a  new  trial  will  be  awarded, 
without  costs. 

Mr.  Field  was  accordingly  affirmed,  and  he  gave  his  testimony 
to  the  jury ;  but  after  a  full  hearing  they  found  a  verdict  for  the 
defendant 

Messrs.  Ingersol  and  Rawle,  pro  qiter. 
Messrs.  Lewis,  Sergeant,  and  Thomas,  ^ro  def. 

The  same  term,  the  reserved  point  in  this  case  came  before 
the  Court,  and  also  a  point  of  the  same  nature  in  another  action^ 


Robert  M^Mbbn  tv.  Evan  Owbn. 

Drpkndikg  on  the  same  principles.  The  latter  was  an  action 
of  covenant  brought  for  non-payment  of  a  sum  of  money  due  on 
the  sale  of  a  tract  of  land  during  the  late  war.  The  agreement 
did  not  specify  in  what  kind  of  money  the  consideration  was  to 
be  paid,  but  the  bonds  taken  in  pursuance  thereof,  called  it 
hrrful  money  of  Pennsylvania.  On  the  one  side  it  was  contend- 
ed, that  by  the  original  agreement  at  and  immediately  before 
the  drawing  of  the  articles,  it  was  stipulated  that  the  payments 
Bhoold  be  made  in  whatever  money  was  current  at  the  time  the 
sev^al  instalments  became  due ;  on  the  other,  that  it  should  be 
legQlated  by  the  scale  of  depreciation  of  continental  money.  One 
Isaac  Lewis,  who  was  present  at  the  time  of  concluding  the 
Agreement  and  drew  the  article,  was,  after  considerable  debate, 
Allowed  to  give  testimony  on  the  part  of  the  plaintiff,  explana- 
tory of  the  contract  as  to  the  kind  of  money  bargained  for^  and 
Ae  jury  gave  a  verdict  for  the  plaintiff  for  the  sum  in  specie. 
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Resp,  The  chancellor  reserved  the  weight  of  the  evidence 
to  be  judged  of  by  himself,  and  it  appearing  to  impugn  the  words 
of  the  will,  he  said  it  signified  nothing. 

Door  w.  Geary.  1  Vez.  255.  Parol  evidence  was  admitted, 
to  show  the  intentions  of  the  testator  in  his  will. 
Re^,  The  description  in  the  bequest  was  erroneous. 
Mascal  vs,  Mascal.  1  N^z,  323.  If  a  question  arises  on  a 
will,  evidences  of  testator's  declarations  is  not  to  be  received; 
but  parol  evidence  was  admitted  to  prove  that  a  settlement  was 
made  in  satisfaction  ot  a  legacy. 

Re%p.    Here  the  adverse  party  examined  the  same  witness. 
Baker  v%.  Pain.      1  Vez.  457.    How  can  a  mistake  in  an 
agreement  be  proved  but  by  parol  evidence  ?  Per  Lord  Chan- 
cellor. 

Resp.  In  this  case,  the  rough  minutes  and  calculations  co^ 
rected  the  mistake  in  the  agreement. 

Pitcairne  t;^.  Ogbourne.  2  Vez.  375.  Parol  evidence  was 
admitted  to  show  that,  though  a  bond  on  marriage  was  for  1502. 
per  annum,  yet  the  real  agreement  was  for  100^  per  annum ;  and 
thus  to  vary,  and  even  contradict,  the  writing. 

R&sfp.  Here  the  grounds  were  fraud,  it  being  a  private  agree- 
ment, to  deceive  a  material  party. 

Harvey  «?.  Harvey.  2  Cha.  Cas.  180.  Parol  agreement  es- 
tablished by  the  testimony  of  Sir  John  Coel  alone,  against  the 
trust  expressed  in  a  deed  indented  und  made  in  consideration 
of  marriage,  though  the  lady  had  brought  her  husband  a  portion 
of  30,000^.  in  personal  property,  and  was  seized  of  lands  of  the 
yearly  value  of  1200^.  or  more. 

Resp,  The  observation  of  Lord  Chief  Baron  Reynolds,  in  the 
case  of  Fitzgerald  and  executors  vb.  Lord  Fauconberge  d  al. 
Gilb.  213,  214,  is  the  only  answer  that  can  be  given ;  viz. :  that  it 
appeared  plainly  to  be  the  design  of  the  deed  to  screen  the  es- 
tate from  sequestration,  during  the  troubles. 

The  Court,  without  hearing  the  counsel  in  support  of  the 
parol  testimony,  who  were  about  to  speak,  resolved  that  the 
evidence  was  properly  received  in  both  causes. 

M}Keany  C,  J.  The  general  rule  of  law  certainly  is,  that  a 
deed,  will,  or  o^her  written  instrument,  must  be  expounded  by 
its  own  words.  But  there  are  exceptions  to  this  rule  in  the 
books,  as  where  parol  evidence  is  brought  to  ascertain  a  person 
or  thing,  or  to  rebut  an  equity,  or  where  a  matter  has  been 
omitted  to  be  inserted  in  the  writing,  either  by  fraud,  or  through 
mistake.     We  will  nojb  Tentnre  to  enumerate  all  the  cafles^ 
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wherein  to  do  essential  and  substantial  justice,  the  Court  may 
find  themselves  constrained  to  receive  such  unwritten  testimony. 
In  the  case  of  Hurst's  lessee  vs.  Kirkbrido  and  Riche,  tried  at 
the  Court  of  Nisi  Prius  for  Bucks  county,  parol  evidence  was 
admitted  to  show  that  it  was  not  the  intention  of  Major  Fell  to 
include  Pennsbury  manor  in  a  deed  for  all  his  lands  in  Penn- 
sylvania, from  what  passed  before  and  at  the  time  of  executing 
the  articles  of  agreement  This  determination  was  founded  on 
the  ciise  of  Harvey  vs.  Harvey,  cited  on  the  argument.  Though 
it  goes  much  further  than  the  cases  before  us,  it  has  been  gene- 
rally approved  of.*  In  many  other  cases  since  the  Declaration 
of  Independence,  parol  evidence  has  been  received  to  explain, 
and,  in  some  sort,  to  vary^  what  appeared  on  the  face  of  the 
writings.  Such  was  the  resolution  in  Cochran's  executors  vs, 
Cochran's  executors,  tried  at  York,  Nisi  Prius,  May,*  1789,  and 
heretofore  cited  in  this  cause,  and  many  others,  which  I  will  not 

now  recapitulate. 
In  Field  et  al.  vs.  Biddle,  it  was  equivocal  in  some  degree  on 

the  Tiiere  wards  of  the  indenture,  what  was  the  real^intention  of 
the  parties  as  to  the  bond,  in  case  Oxley  and  Hancock  should 
not  send  in  their  ratification  of  the  agreement  within  six  months. 
The  writing  did  not  go  so  far  as  to  enumerate  that^case.  In- 
deed, it  could  scarcely  be  presumed  that  Mr.  Biddle  would  have 
given  his  bond  for  lOOOZ.  sterling,  unless  on  the  condition  that 
Mr.  Collins,  his  son-in-law,  should  be  discharged  from  the  re- 
mainder of  Oxley  and  Hancock's  demand.  But  why  should  we 
leave  a  matter  to  presumption  or  conjecture,  when  the  true  in- 
tention and  meaning  of  the  contracting  parties  can  be  ascertained 
with  absolute  precision,  by  unwritten  evidence,  not  within  the 
mischiefs  which  the  general  rule  intended  to  obviate,  namely, 
prevarication  and  misrepresentation  ?  Besides,  it  appears  to  us, 
that  the  nominal  plaintiffs  were  acting  as  attorneys  in  fact  to 
Oxley  and  Hancock,  under  qualified  powers,  and  that  they  either 
conld  not,  or  would  not,  give  discharges,  according  to  the  agree- 
ment, without  being  authorized  thereto  by  their  constituents. 
What  good  reason  can  be  assigned  why  we  should  not  receive 
oral  testimony  to  prove  that  this  bond  was  delivered  as  an  es- 
crow to  Field,  and  lodged  with  him,  to  take  effect  only  on  Ox- 
ley and  Hancock  transmitting  their  ratification  of  the  compo- 
sition within  the  stipulated  period  ? 

As  to  M'Meon  vs.  Owen,  there  was  an  ambiguity  apparent  on 
the  face  of  the  covenant.  The  kind  of  money  is  not  therein  de- 
scribed, which  was  agreed  to  be  paid.  Various  species  of  money 
were  then  in  circulation,  and  if  parol  evidence  is  not  to  be  re- 
sorted to,  in  order  to  discover  the  real  intentions  of  the  con- 

•  8«e  4  Teatos,  p.  281  OorUra. 
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tracting  parties,  joatice  must  necessarily  be  administered  at 
random. 

Sbippen  and  Yeates,  Justices,  concurred. 

Bradford  «/.  I  conceive  myself  bound  by  the  determination 
in  Hurst's  lessee  vs.  Kirkbride  and  Riche,  and  now  look  on  it  as 
the  settled,  law  of  Pennsylvania.  That  resolution  goes  farther 
than  the  case  of  Harvey  vs.  Harvey,  and  I  CQufess,  the  princi- 
ples on  which  it  was  decided  are  not  altogether  satisfactory  to 
my  mind.  That  case  alone  has,  however,  determined  my  opin- 
ion, and  I  concur  with  the  rest  of  the  Court. 

Judgment  pro  def.  in  Field  jst  al.  vs.  Biddle. 

Judgment ^oyt^^r.  in  M'Meen  vs.  Owen. 


John  Blaok  et  al  Executors  of  Caleb  Newbold  vs.  Rempcbli- 

OAM. 

The  comptroller  general  has  no  power  to  settle  demands  arising  from 
torts,  or  the  wrongful  acts  of  any  of  the  officers  of  the  state. 

This  was  an  appeal  from  the  settlement  of  an  account  against 
the  commonwealth  by  the  comptroller  general,  under  the  acts  of 
assembly,  passed  April  13th,  1782,  and  February  16th,  1785 
(8  St.  Laws,  51,  4AA). 

The  facts  on  the  evidence  turned  out  to  be  these :  The  testa- 
tor was  seized  of  an  island  in  the  state  of  New  Jersey,  called 
]!f  ewbold's  Island,  and  had  on  it  a  considerable  quantity  of  salt- 
ed pork,  gammons,  and  lard.  In  the  month  of  December,  1776, 
when  the  British  troops  were  advancing  to  this  state  through 
Kew  Jersey,  the  oflScers  of  the  state  gallies  moved  their  vessels 
up  the  river  Delaware,  and  seized  the  above  articles  to  prevent 
them  from  falling  into  the  enemy's  hands,  who  were  tlien  ad- 
yanced  to  Bordentown.  The  captains  of  the  gallies  told  William 
Bullen,  the  testator's  agent,  then  on  the  island,  that  he  should 
be  fully  paid  for  the  provisions,  though  they  could  not  then  give 
him  any  receipts,  or  certificates.  A  considerable  part  of  the  ar- 
ticles seized  were  sent  by  Commodore  Seymour  to  the  coancil 
of  safety  in  Philadelphia,  which  afterwards  went  to  the  use  of 
the  Continental  army ;  part  was  given  to  the  crews  of  the  navy, 
part  was  distributed  amongst  the  militia,  who  then  served  with 
the  Continental  troops,  and  a  part  was  taken  by  the  troops  as  a 
kind  of  plunder.    It  was  proved  to  have  been  customary  at  that 
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time,  for  the  staff  officers,  as  well  as  those  of  the  army  and  navy, 
to  seize  provisions  near  the  lines,  without  any  particular  order 
for  that  purpose,  and  that  in  many  such  instances,  certificates 
were  given  by  the  continental  and  state  officers. 

The  questions  arose,  whether  the  state  was  properly  charge- 
able in  this  ^nit,  with  the  amount,  ^'  as  articles  furnished  to  the 
executive  powers  of  the  government,  for  the  use  of  the  same, 
or  for  any  other  purpose  whatever,"  and  whether  the  comp- 
troller general  ought  to  have  allowed  the  account. 

It  was  admitted  by  the  counsel  on  both  sides,  and  agreed  by 
the  Court,  according  to  the  decision  in  Respnblica  vs,  Sparhawk 
(Dall.  363),  that  the  Supreme  Court  had  authority  to  confirm  or 
alter  any  proceedings,  that  come  properly  before  the  comptroller 
generaL  But  if  he  had  no  jurisdiction,  that  this  Court  can  have 
none. 

Mr.  Tilghman  for  the  plaintiff  and  Mr.  Bayard  for  the  state, 
used  nearly  the  same  arguments,  as  were  urged  in  the  case  of 
Sparhawk.    Dall.  358  to  363. 

The  plaintiff's  counsel  contended  that  the  greater  part  of  the 
provisions  had  gone  to  the  use  of  the  commonwealth,  and  that 
it  did  not  comport  with  the  honor  and  dignity  of  government, 
that  they  who  suffered  the  loss  should  not  receive  a  compensa- 
tion from  those  who  enjoyed  the  benefit.    The  terms  of  the  law 
of  18th  April,  1782,  giving  the  comptroller  general  power  to 
settle  these  accounts,  were  very  general  and  would  include  this 
demand.    The  executive  department  had,  by  a  kind  of  common 
consent,  delegated  their  powers  to  the  officers  of  the  army  and 
iiavy,  and  had  usually  ratified  what  they  had  done  by  giving 
certificates,  and  directing  payment.    It  is  doing  no  violence  to 
the  words  of  the  act,  to  suppose  the  acts  of  those,  who  seized 
property  for  the  public  benefit,  as  the  acts  of  the  executive  powers 
who  sanctified  the  same.    The  delivery  to  a  servant  in  the  com- 
mon course  of  dealing,  is  sufficient  to  charge  the  master.     1  Stra. 
505,  506.     So  though  the  articles  are  not  delivered  over  to  the 
master.    Ibid,  480. 

S  contra  it  was  urged  for  the  state,  that  if  this  demand  can 
be  at  all  sustained,  it  must  be  as  a  contract  for  articles  furnished, 
by  order  of  the  legislative  or  executive  powers.  Ajs  to  the  ex- 
ecutive powers  giving  such  order,  it  must  necessarily  be  supposed 
to  be  grounded  on  some  lawful  exercise  of  authority  given 
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them  by  law,  or  the  proper  powers  of  their  department.     None 
such  can  be  protended  in  the  present  instance,  nor  indeed  that 
the  executive  department  gave  the  orders  to  seize.     It  never 
could  have  been  the  intention  of  the  legislature,  that  tlie  comp- 
troller general  should  have  the  enormous  power  of  settling  all 
claims  against  the  state  for  injuries  done  to  indivi^Juals,  in  the 
course  of  the  military  operations  during  the  late  war.     What  a 
flood  of  claims  would  spring  from  a  contrary  doctrine  I  It  would 
be  to<}  great  and  too  dangerous  a  jurisdiction  for  any  one  man 
to  exercise.     He  cannot  settle  claims  for  depreciation  on  ccrtifi- 
cates,  for  the  emissions  of  the  paper  money  of  1785,  or  that 
issued  before,  or   for  demands   due    from    persons   attainted, 
whose  property  has  been  sold  by  law.     The  commonwealth  is 
not.  responsible  for  the  tortious  acts  of  its  oflicers.     Here  the 
proper  remedy  was  trespass  against  the  persons  who  did  the  in- 
jury, not  assumpsit  against  the  state.    A  contract  implies  the 
agreement  of  two  minds,  which  does  not  exist  in  this  case.  The 
militia  when  in  service,  were  victualled  and  paid  as  continental 
troops.     Journ.  of  Cong,  for  1776,  pa.  281,  50J*.     The  chief  part 
of  the  provisions  seized  went  to  the  use  of  the  continent,  and 
the  application  should  be  to  congress  for  relief.     But  if  any  part 
of  the  articles  are  chargeable  to  this  state  in  particular,  recourse 
must  be  had  to  the  legislature,  who  only  can  do  complete  jus- 
tice.  • 

Pro  Repub.  were  cited  1  Black.  Com.  241,  24:2.  No  one  is 
superior  to  the  sovereign  power;  every  jurisdiction  implies  su- 
periority. The  sovereign  is  not  amenable  in  any  Court,  unless 
by  consent.  3  Black.  Com.  264.  The  modes  of  obtaining  re- 
dress from  the  king  is  by  petition  de  droit  or  monstrana  de  droit. 
1  Term  Rep.  176.  Whoever  now  in  England  supplies  the  pub- 
lic, trusts  the  parliament. 

Per  CuriaTn,  It  has  been  ri'ghtly  agreed  on  all  hands,  that 
we  have  no  jurisdiction,  unless  the  comptroller  general  had,  un- 
der the  act  of  1782.  The  executive  powers  specified  in  that  act, 
must  certainly  be  intended  the  civil  executive.  And  the  ques- 
tion here  is,  whether  the  articles  were  furnished  by  order  of  the 
executive. 

It  is  clear,  there  was  no  contract  between  the  executive  de- 
partment and  Caleb  Newbold.  The  captains  of  the  gallies  were 
excusable  in  removing  the  provisions,  lest  they  should  fall  into 
the  enemies  hands ;  but  still  in  law  it  must  be  considered  as  a 
tortious  act.  They  were  not  authorized  to  do  it,  by  the  direc- 
tions of  their  superiors.  Indeed  it  is  impossible  to  suppose  the 
executive  of  Pennsylvania  could  direct  them  to  seize  provisiooB 
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on  Newbold's  Island,  in  a  sister  state.  Their  powers  did  not 
reach  thither,  nor  did  they  ever  exercise  jurisdiction  there.  But 
it  is  not  pretended  there  was  such  an  express  authority  given 
them. 

We  are  fully  satisfied  the  legislature  of  Pennsylvania  never 
meant  to  give  the  comptroller  general  a  power  to  settle  demands 
of  this  nature,  arising  from  torts  or  wrongful  acts  of  any  of  their 
officers.  The  remedy  of  the  plaintiffs,  if  any  of  the  provisions 
have  come  to  the  particular  benefit  of  the  state,  is  by  application 
to  the  legislature,  who  have  reserved  these  extraordinary  powers 
to  themselves.  And  where  the  property  has  gone  to  the  use  of 
the  Union  at  large,  the  party  must  resort  to  congress,  who  will 
unquestionably  do  them  justice,  upon  the  proper  proofs  being 
made. 

Verdict  pro  Bepvhlica. 


Patterson  Habtshorne  and  Ebenezer  Labge  vs.  James  Camp- 
bell and  Stephen  Kingston. 

In  a  suit  against  the  owners  of  a  vessel  for  the  misconduct  of  their  captain, 
the  opinion  of  a  counsel  taken  on  all  the  facts  by  the  captain  in  the  West  Indies, 
was  allowed  to  be  read  in  evidence,  as  a  fact. 

Case,  against  the  defendants,  as  owners  of  the  brigantine  Mary, 
for  the  misconduct  of  Adam  Caldwell,  their  captain. 

The  plaintiffs,  in  1787,  shipped  a  quantity  of  honey  on  board 
the  briggntine,  to  be  delivered  at  Dublin,  and  produced  the  cap- 
tain's bill  of  lading.' 

The  defendants  showed  in  evidence  the  protest  of  the  captain 
made  at  St.  Christopher's,  stating  that  the  vessel  met  with  heavy 
gales  of  wind  in  her  passage,  became  very  leaky,  and  lost  her 
rudder;  the  captain's  petition  to  the  commander-in-chief  of  that 
island,  stating  all  the  facts,  and  praying  leave  to  repair  the  ves- 
sel, which  was  granted  to  him ;  a  warrant  to  survey  the  ship, 
issued  by  the  register  of  the  admiralty,  directed  to  certain  ship- 
wrights and  shipmasters,  and  their  return  of  her  being  wholly 
unworthy  of  being  repaired,  being  in  a  most  ruinous  condition, 
and  also  the  order  of  condemnation  of  the  judge  of  the  admiralty, 
directing  her  to  be  sold. 

The  opinion  of  a  Mr.  Tucket,  attorney  general  of  St.  Christo- 
pher's, WAS  taken  by  Captain  Caldwell,  on  a  full  statement  of  all 
the  facts,  advising  him  to  sell  the  perishable  articles  of  the  cargo 
at  public  vendne,  and  was  offered  to  be  read  in  evidence,  but 
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was  opposed  by  the  plaintiffs'  counsel,  who  said  his  opinion  was 
no  evidence  of  the  law  maritime. 

But,  per  Curiam.  The  evidence  is  introduced  to  show  a  fact, 
that  the  captain  took  everv  prudential  step  in  his  power  before 
he  proceeded  to  the  sale  of  what  remained  of  the  carg-o.  His 
taking  the  advice  of  a  person  of  character  and  skilled  in  the  laws 
before  he  actually  sold  the  goods,  is  strong  evidence  of  this, 
though  unquestionably  it  is  not  conclusive  as  to  the  law. 

The  opinion  was  read  without  further  opposition ;  and,  after 
some  time,  a  juror  was  withdrawn  by  consent,  to  adjust  amica- 
bly the  average  loss. 

Mr.  Lewia,  pro  quer, 

Messrs.  Tilghman  and  Heatly,  j?r(?  def. 


James  Miller  m.  Blair  M'Olekaohak,  Thokas  Barclay,  and 
Samuel  Caldwell,  who  survived  James  Mease. 

In  a  suit  against  partners,  one  of  the  defendants,  though  willing,  cannot 
prove  the  partnership,  as  he  would  thereby  exonerate  himself  of  part  of  a 
partnership  debt. 

Suit  on  three  bills  of  exchange  for  400^.  sterling,  drawn  by 
Mease  and  Oaldwell  on  Thomas  Barclay,  payable  to  the  plaintiff, 
to  be  placed  to  the  credit  of  the  ship  Alexander  and  her  cargo, 
which  were  protested. 

One  of  the  counts  in  the  declaration  charged  the  defendants 
as  owners  of  the  ship,  and  that  they  drew  the  bills ;  another 
count,  that  Mease  and  Caldwell  drew  the  bills  as  agents  of  the 
defendants. 

The  partnership  of  the  defendants  in  the  ship  and  cargo  being 
denied,  it  became  necessary  to  prove  it.  The  plaintiff's  coun- 
sel offered  Samuel  Caldwell,  one  of  the  defendants,  to  prove  it, 
and  contended  that  he  was  a  competent  witness  for  the  plaintiff 
if  he  would  submit  to  be  sworn ;  but  the  Court  hinting  their 
opinion  that  he  was  evidently  interested,  he  being,  chargeable 
for  the  bills  drawn  by  the  house  of  Mease  and  Caldwell  which 
were  protested,  and,  by  throwing  part  of  the  burthen  on  the 
other  defendants,  would  thereby  exonerate  himself  j[?r(?  tow/t?, 
the  witness  was  waived,  and  the  plaintiff  afterwards  became  non- 
suit, 

Messrs.  Ingersol  and  Tilghman,  pro  quer, 
MeflBrs.  Sergeant  and  WilcockSy  pro  def. 
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North  Amesioa,  V8.  Robert  M'Knight,  who  survived  Wil- 
liam Allison. 

What  is  reaflonable  time  of  notice  to  give  to  an  indorser  of  a  promissory 
note  of  its  bein^  dishonored,  is  settled  to  be  matter  of  law ;  but  the  strictness 
required  in  England  has  not  obtained  here.  Protests  are  not  absolutely  neces- 
sary on  notes  being  dishonored. 

Action  against  the  defendant  as  surviving  indorser  of  two 
promissory  notes.  One  of  them  was  not  disputed.  The  other 
which  came  in  question,  was  a  note  for  $425,  dated  10th  Feb- 
ruary, 1785,  drawn  by  Isaac  Sidmaii,  payable  to  Allison  and 
M'Knight,  or  order,  in  forty-five  days  after  date,  and  by  them 
indorsed  to  the  bank.  This  note,  therefore,  became  due  on  the 
27th  March,  and  the  three  days  of  grace  expired  on  the  80th 
March. 

It  appeared  in  evidence,  that  the  note  had  been  discounted  at 

the  bank  at  the  particular  request  of  the  defendant,  and  that 
he  complained  of  its  not  being  done  on  his  first  application  ;  that 
he  had  promised  to  take  up  the  note  as  the  accommodation  was 
made  on  the  credit  of  their  house,  and  that  it  was  the  uniform 
practise  of  the  bank,  that  the  persons  who  received  the  accom- 
modation, should  indoree  the  note  upon  receiving  the  money, 
though  they  had  actually  made  the  note  in  the  first  instance ; 
and  the  runner  of  the  bank  swore  that  the  second  day  after  the 
days  of  grace  were  expired,  he  gave  notice  to  M'Knight  and 
Allison  that  the  note  was  not  paid. 

On  the  part  of  the  defendants  it  was  proved  that  Sidman,  at 
the  time  of  drawing  the  note,  was  actually  indebted  to  Allison 
and  M*Knight.  The  protest  was  not  made  until  the  4th  April. 
Mr.  Moses  Levy,  for  the  defendant,  insisted  that  due  diligence 
had  not  been  used  by  the  plaintiflB  in  giving  the  defendant 
notice,  and  that  thereby  they  had  made  the  note  their  own.  It 
is  of  consequence  to  the  mercantile  world  that  the  greatest  strict- 
ness should  be  used  in  these  transactions.  It  has  been  resolved 
in  Robinson  et  al.,  vs.  Vogel  (DalL  256),  that  the  right  of  indorsees 
to  call  upon  the  indorsers  of  notes,  is  founded  on  the  custom  of 
merchants,  and  the  Courts  will  proceed  on  them  as  on  bills  of 
exchange  under  the  stat  of  8  and  4  Annse,  c.  9.  There  it  ap- 
pears that  a  very  trifling  negligence  on  the  part  of  the  holder, 
will  operate  as  a  discharge  to  the  indorser.  This  rule  is  admit- 
ted in  that  case  to  be  just  and  propejr  when  the  course  of  trade  is 
regular.  It  is  true,  there  is  a  distinction  taken  between  the  rules 
laid  down  in  England  and  this  state,  as  to  sending  notice  by 
the  next  jpost  to  the  indorser,  who  lives  at  a  distance  from  the 
indorsee,  owing  to  the  local  situation  of  this  country,  and  the 

want  of  that  regular  and  uniform  means  of  communication 
19 
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which  exists  in  Great  Britain  ;  but  where  they  live  near  to  each 
other,  the  rule  subsists  equally  in  both  countries,  and  is  ground- 
ed on  reason  equally  applicable  to  each.    A  bill  given  on  a 
banker  at  twelve  at  noon  and  accepted  at  night ;  the    banker 
stopped  payment  before  morning ;  the  jury  found  a  verdict  for 
the  defendant,  on  a  suit  brought  by  the  payee  of  the  bill  against 
the  drawer,  and  a  new  trial  was  refused  by  the  Court.    And  per 
Foster,  J.,  reasonable  time  is  what  time  is  sufficient  to  receive 
the  money  in.     Hankey  vs.  Trotman.     1  Blackst.  Rep.,  1.     (Vid. 
Tindel  et  al.,  "vs.  Brown.     1  Term  Rep.,  167.)    Notes  in  towns 
must  be  demanded  of  the  drawer  the  next  day  after  they  become 
due,  adding  the  days  of  grace.     Bayley  on  Bills,  40.    And  the 
solvency  or  insolvency  of  the  drawer  does  not  alter  the  necessity 
of  notice  within  the  proper  time  to  the  indorser.    lb.,  30.     The 
reasonableness  of  the  time  of  notice  to  the  indorser  is  a  question 
of  law  to  be  determined  by  the  Court.    Lovelass  on  Bills,  162. 
Kyd  on  Bills,  82.   Here  the  notice  to  the  indorsers  was  not  given 
in  due  time,  and  therefore  the  indorsees  cannot  resort  to  them 
for  remedy.    They  have  forfeited  their  right  of  recovery  by 
their  own  laches. 

Messrs.  Lewis  and  Tilghman  pro  qv^r.^  admitted  the  principle, 
that  in  general  cases,  the  holder  of  a  note  should  give  notice  to 
the  indorser  in  a  reasonable  time ;  but  the  matter  now  before 
the  Court  is  taken  out  of  the  common  rule,  for  the  bank  gave 
the  credit  to  the  hovise  of  the  defendant,  and  his  promising  to 
take  up  the  note  on  the  accommodation  being  made  to  his  own 
benefit,  waived  the  necessity  of  giving  him  any  notice  whatever. 
Independent,  however,  of  this  circumstance,  the  strictness  oi 
notice  required  in  England,  has  not  been,  nor  ought  to  be,  adopt- 
ed in  Pennyslvania,  on  account  of  our  peculiar  circumstances. 

No  protest  was  necessary  in  England  on  an  inland  bill  of  ex- 
change, until  the  stat.  of  9  and  10  Will.  3,  c.  17.  The  stat.of  '6 
and  4  Annae,  c,  9,  put  promissory  notes,  when  indorsed,  on  the 
same  footing  with  inland  bills ;  that  is,  it  rendered  them  n^- 
tiable  in  the  same  manner,  and  gave  the  same  remedy  to  the  pos- 
sessor. Kyd,  79.  But  both  these  statutes  have  been  extended 
by  practise  only,  and  in  those  points  only  where  the  situation  of 
this  country  required  it.  It  never  has  been  the  usage  of  Penn- 
sylvania, either  in  her  Courts  of  justice,  or  amongst  mercantile 
characters,  or  others,  to  adopt  the  strict  rules  applicable  to  bank- 
ing houses  in  Great  Britain,  in  the  cases  of  promissory  notes, 
nor  would  it  redound  to  the  interests  or  convenience  of  the 
community  to  pursue  them.  What  is  reasonable  time  as  to 
notice,  must  be,  and  always  hitherto  has  been,  governed  by  the 
circumstances  of  each  transaction. 
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M>Kean  C.  e/.  I  sit  single  in  the  determination  of  this  cause, 
my  brethren  declining  to  take  any  part  in  the  decision,  as  being 
stockholders  in  the  Bank  of  North  America.  The  present  case 
seems  to  differ  from  ordinary  notes,  by  reason  of  the  special  un- 
dert^kking  of  the  defendant.  In  this  business,  notice  was  given 
to  the  indorser  the  second  day  aflFer  the  note  became  due,  al- 
lowing for  the  usual  days  of  grace.  A  single  day  has  only  inter- 
vened. 

What  is  reasonable  time  for  notice  in  such  cases  where  the 

parties  live  in  the  same  city,  or  near  to  each  other,  is  now  settled 
to  be  matter  of  law,  in  order  to  preserve  an  uniformity  of  deci- 
sion.    Great  strictness  is  required  as  to  this  point  in  England, 
and  it  is  right  that  it  should  be  so  when  so  large  a  paper  credit 
is  in  circulation,  and  where  so  many  purchases  are  made  in  the 
national  funds.    The  rule  then  is,  that  notice  should  be  given  to 
the  indorser  when  the  bill  or  note  is  dishonored,  the  day  after 
the  expiration  of  the  days  of  grace,  where  the  parties  live  in  the 
the  same  city  or  town  ;  and  by  the  next  post,  where  they  live  at 
a  distance  from  each  other.    This  strictness  has  not  obtained 
amongst  us.    Before  the  late  revolution*  no  protests  were  made 
on  promissory  notes,  nor  is  it  now  usual,  except  in  this  city,  in 
the  transactions  of  the  bank ;    nor  is  it  absolutely  necessary. 
Vide  1  Espin.  36.     It  has  not  been  the  custom,  nor  has  it  been 
the  general  prevailing  idea,  that  there  existed  any  necessity  to 
call  on  the  drawer  on  the  very  day  the  note  became  demanda- 
ble,  or  to  gfve  the  indorser  immediate  notice.    No  period  has 
been  fixed  for  such  notice  by  any  judicial  determinations  amongst 
us,  that  I  know  of.     It  seems  to  have  rested  on  the  general  ob- 
servation made  by  Judge  Shippen  (DalL  255),  that  if  the  holder 
of  a  note,  without  giving  notice  of  its  being  dishonored,  retains 
it  80  long  in  his  hands  after  the  day  of  payment  as  to  create  a 
presumption  that  he  means  to  take  upon  himself  to  give  a  new 
credit  to  the  drawer,  the  want  of  notice  will  operate  as  a  dis- 
charge.   And  in  the  succeeding  page  he  declares,  if  the  holder 
of  the  note  retains  it  two  or  three  months,  or  any  other  unrea- 
sonable time,  without  giving  notice  to  the  indorser,  he  ought 
certainly  to  bear  the  loss. 

As  no  precise  rule  has  yet  been  fixed,  neither  will  I,  circum- 
stanced as  the  Court  is,  lay  one  down  in  this  case,  but  will  sub- 
mit it  to  the  jury,  whether,  taking  into  consideration  the  general 
eastern  which  has  hitherto  prevailed,  and  also  the  special  under- 
taking of  the  defendants,  there  has  been  notice  given  to  the  in- 
dorser in  reasonable  and  convenient  time.  It  will  soon  become 
necessary  for  the  Court  to  adopt  some  fixed  rule  as  to  future 
caseSf  where  the  holders  of  the  bill  and  indorsers  live  in  the  same 
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city  or  town.  The  business  of  banking  has  greatly  increased  of 
late,  and  circumstances  exist  among  us  at  present  which  make  a 
greater  degree  of  strictness,  as  to  notice  to  indorsers  necessary, 
than  has  formerly  obtained. 

Verdict  for  the  plaintiffs,  on  both  notes. 


Stephen  Stewabt,  sr.,  and  Stephen  Stewabt,  jr.  (for  the  use  of 
Levi  Hollingswobth  and  Joseph  Cakbon),  vs.  John  Koss. 

Depositions  of  witnesses  taken  under  a  commission,  allowed  to  be  read  in 
eyidence,  thoufs^h  all  the  interrogatories  have  not  been  answered,  the  commis- 
sioners on  both  sides,  and  one  of  the  plaintiffs,  having  attended  the  ezecutioD 
of  the  commission. 

Debt.  Exception  was  taken  in  this  cause  to  the  execution  of 
a  certain  commission  issued  to  Baltimore,  in  Maryland,  because 
answers  had  not  been  given  to  all  the  plaintiff's  interrogatories 
by  the  witnesses  examined  for  the  defendant. 

JPer  Ouriam,  It  appears  here  that  the  commissioners  ap 
pointed  on  both  sides  have  attended  the  execution  of  the  com- 
mission. There  therefore  can  be  no  reasonable  grounds  of  sus- 
picion, as  there  might  possibly  have  been  if  the  commissioners 
for  the  defendant  alone  had  attended. 

Besides,  one  of  the  plaintiffs  was  present,  and  we  must  prei 
sume  that  he  waived  the  taking  or  putting  down  the  answers,  or 
that  the  witnesses  knew  nothing  of  the  facts  referred  to. 

Moreover  it  appears  to  us,  that  the  interrogatories  to  which 
there  are  no  answers  are  specially  calculated  to  be  addressed  to 
the  clerks  of  the  plaintiffs  who  have  not  been  examined. 

The  commission  and  return  were  therefore  read  in  evidence. 

Messrs.  Lewis,  Sergeant,  and  Hallowell,  pro  quer. 
Messrs.  Ingersol  and  Mifflin,  ^ro  def. 


Matthew  Henderson  vs,  Matthew  Glabkson. 

Agent  of  seamen,  to  receive  their  prize  money,  may  sue  in  his  own  name, 
and  where  the  action  cannot  possibly  draw  into  controversy,  the  question  of 
<*  prize  or  no  prize,^'  it  may  be  brought  in  a  Court  of  Common  Law. 

Case.  The  declaration  contained  two  counts :  One  for  lOOOJ. 
had  and  received  to  the  plaintiff's  use ;  the  other  for  lOOOi. 
lent. 

The  case  upon  the  evidence  appeared  to  be  this :  The  plaintiff 
was  appointed  agent  for  forty-three  seamen  on  board  the  pri- 
vateer brig,  Holkar,  Roger  Kean,  commander,  to  receive  thar 
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prize  money.    Tlie  defendant  was  mai*shal  of  the  Court  of  Ad" 
miralty  of  Pennsylvania,  where  two  of  the  prizes  were  libelled, 
condemned,  and  sold.     Plaintiff,  on  the  27th  December,  1781, 
gave  a  bond  to  the  commonwealth  in  2b00l,  penalty,  condition- 
ed to  account  faithfully  with  the  seamen,  and  pay  over  the 
shares  unclaimed  within  one  year  to  the  use  of  the  corporation 
of  contributors  to  the  Pennsylvania  Hospital.      The  judge  of 
the  admiralty  on  that  day  also  issued  a  writ  of  delivery  to  the 
defendant  as  marshal,  to  deliver  over  the  goods  and  money 
due  to  the  owners  and  seamen,  or  their  agents,  on  the  different 
prizes;   to  which  he  made  return,  that  the  goods  and  money 
were  ready  to  be  delivered  over.    This  suit  was  brought  tc  re- 
cover the  prize  money  due  to  the  plaintiff's  constituents ;    the 
marshal  had  paid  a  considerable  part,  and  rendered  his  account, 
but  some  of  the  items  therein  were  disputed. 

It  was  objected  by  Messrs.  Lewis  and  Sergeant,  pro  def.^  that 
this  suit  was  not  properly  instituted.     There  is  no  count  for 
money  paid  to  the  defendant's  use ;  and  in  that  view  only,  can 
the  plaintiff  support  his  action  in  his  own  name,  as  having  paid 
his  constituents  their  prize  money.    If  they  have  not  received  it, 
actions  should  have   been    brought  in   their   separate   names 
(2  Stra.  781,  though  they  might  sue  jointly  in  the  admiralty), 
as  their  appointing  him  their  agent  did  not  vest  him  with  the 
title  to  the  money,  so  as  to  recover  in  his  own  right.     This  suit 
is  not  of  common  law  jurisdiction,  but  belongs  to  the  admiralty 
as  a  prize  Court.  There  is  a  peculiar  propriety  in  calling  an  offi- 
cer to  an  account  in  his  9wn  Court,  as  being  best  acquainted  with 
its  own  fees  and  usages.     This  suit  is  brought  with  the  express 
design  of  carrying  into  execution  the  decree  of  the  Court  of  Ad- 
miralty, which  it  cannot  effect  according  to  the  general  reasoning 
and  spirit  of  the  case  of  Doane's  admin,  vs.  Penhallow  et  al,  Dall. 
218.  Vide^  also,  lb.  95.    Courts  of  common  law  have  jurisdiction 
where  the  money  comes  into  the  hands  of  an  agent,  in  conse- 
quence of  a  power  given  on  land ;  aliter  where  it  remains  in  the 
hands  of  the  proper  officer  of  the  Court,  for  there  it  is  in  the  cus- 
tody of  the  law.    The  question  of  prize  or  no  prize,  and  all  its 
oonsequences,  belong  solely  to  the  Court  of  Admiralty.  Dall.  218. 
Doug.  572.     Admiralty  has  the  exclusive  jurisdiction  in  cases 
of  prize  and  their  consequences.     3  Term  Rep.  323,  344. 

It  was  answered  by  Messrs.  Moses  Levy  and  Coxe  pro  qtcer. 
that  the  defendant  had  but  little  ground  of  complaint  for  being 
prosecuted  in  one  action,  instead  of  forty-three  different  ones. 
The  plaintiff  here  was  an  agent  of  a  peculiar  kind  created  by 
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law.    The  act  of  assembly  of  8th  March,  1780,  §  13,  declared 
that  the  agents  of  the  owners  and  seamen  had  a  right  to  take 
the  prize  from  the  marshal,  and  sell  the  property  by  private  sale, 
for  the  best  advantage  of  the  persons  interested ;  thongh  by  the 
supplement  passed  on  the  22d  September,  1780,  §  10,  the  mar- 
shal is  directed  to  sell  the  same,  and  distribute  the  net  proceeds 
as  by  the  said  act  is  direfeted,  within  twenty  days  after  the  sale 
is  completed,  under  the  penalty  of  20  per  cent  for  the  sum  neg- 
lected  to  be  paid,  to  be  recovered  in  an  action  brought  for  the 
same.    When  the  defendant  did  not  deliver  the  property  accord- 
ing to  the  writ,  the  plaintiff  had  a  right  to  prosecute  him  at  law; 
he  might  waive  the  penalty  and  proceed  for  the  sum  really  due, 
as  much  as  a  consignee  might  on  the  sale  of  goods  for  his  prin- 
cipal.    Agents  having*  an  interest  by  statute,  the  agency  is 
good  to  the  survivor;  and  when  they  have  such  interest,  they 
may  sue  at  law.     The  rights  accruing  by  statute  are  subjects  of 
jurisdiction  in  the  common  law  Courts.     If  en.  Blackst.  476,  514, 
515,  522,  523.     Yendee  of  a  prize  share  may  maintain  a  suit 
at  common    law,  against   the  agent  of  a  ship.     1  Wils,  210. 
Common  law  Courts  have  conuzance  of  certain  matters,  though 
in  some  degree  the  result  of  a  prize  cause.     Dall.  95,  103.    It 
irt  a  matter  of  national  policy  to  constitute  Prize  Courts,  to  pre- 
serve peace  with  foreign  powers;  but  the  question  of  prize  or 
no  prize,  cannot  possil)ly  be  controverted  here.    Defendant  has 
sold  under  the  decree  of  the  admiralty,  and  under  that  very  de- 
cree the  plaintiff  claims.      The  present  objection  is  in  nature 
of  a  plea  to  the  jurisdiction  of  this  Court,  and  in  pleas  to  the  ju- 
risdiction, another    Court   of  competent  jurisdiction   must  be 
shown.     Cowp.  172.     The  Admiralty  Court  of  Pennsylvania  no 
longer  exists,  nor  could  its  decree  be  carried  into  effect  by  the 
Court  of  Admiralty  erected  under  the  present  government. 

Per  Ouriam,  Two  objections  are  made  against  the  plaintiff's 
recovery.  1st.  That  the  plaintiff  is  a  mere  agent,  and  sues  in  his 
own  name.  2d.  That  the  jurisdiction  of  this  cause  belongs  to 
the  Court  Maritime. 

As  to  the  first  point.  When  it  became  necessary  to  take  op 
arms  against  Great  Britain,  Congress  was  considered  as  the  sove- 
reign power  of  the  then  United  Colonies.  They  resolved  that 
Letters  of  Marque  and  Heprisal  should  issue,  and  surrendered 
up  thetr  right  to  the  prizes,  and  ordered  the  money  arising 
therefrom  to  be  distributed  in  such  manner,  as  should,  by  arti- 
cles, be  agreed  between  the  adventurers.  The  captors,  therefore, 
became  legally  entitled  to  the  prizes  taken,  but  Maritime  Courts 
were  erected  to  decide  the  question  of  prize  or  no  prize.    The  act 
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of  assembly  of  8th  March,  1Y80,  directs  the  appointment  of  an 
agent  by  the  judge  for  the  owners  and  seamen  (who  have  not 
appointed  one  themselves)  he  giving  security  as  the  act  directs  ; 
and  the  agent  is  impowered  to  take  the  prize  from  the  marshall 
and  sell  it  by  private  sale.    The  act  of  22d  September  1780,  al- 
ters this  provision^  and  directs  the  marshall  to  sell  and  make 
distribution  of  the  net  proceeds  as  in  and  by  the  first  act  is 
prescribed,  under  the  penalty  of  20  per  cent.    Both  these  acts 
must  be  construed  together  as  one  law ;  and  it  is  evident  that 
if  the  captors  of  any  of  them  do  not  claim  their  shares  in  the 
period  of  twelve  months,  such  unclaimed  shares  go  over  to  the 
Pennsylvania  Hospital,  subject  to  being  reclaimed  within  three 
years.    The  agent  therefore,  by  law,  must  be  considered  as  a 
common  head  or  centre  for  the  captors  and  hospital,  and  may 
sue  in  his  own  name  under  the  interest  acquired  by  those  acts, 
as  the  captors  themselves  might  have  done. 

As  to  the  second  point.  This  action  cannot  draw  into  con- 
troversy the  question  of  prize  or  no  prize,  nor  can  it  possibly 
come  into  review,  the  plaintiff  claiming  under  the  decree  of  the 
Court  of  Admiralty.  The  marshal  returns  to  the  judge,  that  he 
has  the  goods  and  money  ready  to  be  delivered  to  the  captors 
or  their  agents.  Does  not  this  amount  to  a  written  promise  to 
pay  to  the  plaintiff  as  agent  of  the  seamen  ?  And  what  can 
there  be  incidental  to  it,  as  a  prize  case,  which  can  involve  the 
decision,  whether  prize  or  no  prize  ?     Surely  nothing. 

The  points  of  law  having  been  thus  resolved  by  the  Court,  it 
was  agreed  by  the  counsel  on  both  sides,  that  the  marshal's  ac- 
count should  be  decided  upon  by  the  jurors  as  referees,  and 
next  morning  a  verdict  was  given  for  the  plaintiff  for  bit,  4«.  6d, 
damages,  and  six  pence  costs. 
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Letticb  Windek  v8,  Edmund  Winder  Litti-b. 

An  ex  parte  affidavit  is  good  evidence  to  prove  the  identity  of  a  person,  so 
far  as  it  respects  his  marriage  or  pedigree.  Damages  in  dower  to  be  fonnd 
since  the  time  of  demand  made,  either  in  pais  or  by  matter  of  record ;  bat  not 
of  the  improved  value,  after  a  sale  by  the  husband. 

Dower.  Pleas,  ne  v/nquea  acoouple  in  loyal  matrirnoniey  and 
touta  terns  prist. 

The  plaintiff  lived  in  Great  Britian,  and  to  prove  that  she  was 
intitled  as  the  widow  of  Edmund  Winder,  Mr.  Sergeant  her 
counsel,  produced  a  copy  of  the  parish  register  by  the  vicar,  cer- 
tifying her  marriage  with  Edmund  Winder,  on  the  11th  May, 
1727,  at  a  place  called  *'  Goosenargh,"  in  Lancashire,  in  Great 
Britian,  which  was  proved  by  a  witness  in  Court  to  have  been 
compared  with  the  original  entry.     To  prove  the  identy  of  the 
said  Edmund,  and  that  he  was  the  person  who  had  died  seized 
of  the  house  in  question,  the  ex  parte  affidavit  of  one  Thomas 
Fisher,  now  living  in  Lancashire,  aforesaid  (whose  sister  was  the 
said  Edmund's  first  wife),  was  produced,  showing  that  he  was 
present  at  his  second  marriage  with  the  plaintiff,  when  he  left 
England,  and  that  he  had  corresponded  with  him  since  his  arri- 
val in  Philadelphia  in  1732,  and  these  letters  were  produced  in' 
Court,  ^nd  proved  to  be  his  hand  writing.    This  affidavit  was 
objected  to  by  Messrs.  Rawle  and  Coxe,j!>rt>Ayi,  as  not  being  le- 
gal evidence  of  the  identity,  though  it  might  be  of  marriage  or 
pedigree,  on  the  ground  of  necessity.     But  the  Court  ruled  that 
it  was  a  good  and  legal  evidence  of  the  identity  so  far  as  it  re- 
spected the  marriage  and  pedigree,  and  was  strictly  within  the 
reason  why  such  evidence  was  proper  in  the  case  of  pedigree. 
They  said  the  same  point  had  been  determined  at  Lancaster, 
May  assizes,  1787,  in  the  case  of  Fockler's  lessee  va,  Simpson. 

Several  letters  from  the  said  Edmund  Winder  to  the  said 
Thomas  Fisher,  from  1761  to  1778,  were  read  in  evidence,  which 
styled  the  plaintiff  his  sister,  and  complained  that  impertinent 
inquiries  were  made  concerning  him  by  the  seamen  of  the  ships 
coming  from  Europe,  and  threatening  to  remove  to  more  distant 
parts  in  case  such  inquiries  were  persisted  in. 

The  defendant's  counsel  insisted  that  the  plaintiff  could  not 
be  entitled  as  the  wife  of  the  said  Edmund  Winder,  and  prodno- 
ed  a  number  of  letters  found  in  the  chest  of  the  deceased,  from 
the  said  Thomas  Fisher,  the  plaintiff,  the  mother  of  the  said 
Edmund,  and  others  of  his  relations  in  England,  wherein  no 
mention  is  made  of  his  having  a  wife  in  Lancashire,  the  said 
Fisher  calling  the  plaintiff  "  sister  Letty."  They  proved  that  he 
had  married  a  wife  in  New  Jersey,  and  cohabited  with  her 
twenty-five  years,  and  that  they  were  considered  in  the  neigh- 
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berhood  as  man  and  wife.  By  his  will,  dated  15th  July,  1778, 
he  gives  all  his  property  to  his  friends  in  America,  without 
taking  any  notice  whatever  of  his  having  a  wife  or  child  in  Eng- 
land. Some  original  memorandum  books  in  the  hand  writing 
of  the  said  Edmund  Winder  were  also  shown,  wherein  his  birth, 
the  time  of  his  arrival  in  Philadelphia,  his  last  marriage,  the 
death  of  his  last  wifcT,  and  several  other  events  were  noted 
down ;  and  a  number  of  entries  were  also  made,  as  the  heads  of 
a  will,  &c.  which  could  not  be  explained,  unless  on  the  grounds 
of  his  being  married  to  a  second  wife  in  England,  having  had  a 
daughter  by  her,  and  leaving  them  and  his  friends  on  some  dis- 
gast  The  whole  transactions  wore  the  appearance  of  great 
mystery. 

The  defendant's  counsel  contended,  that  if  the  jury  should  be 
satisfied  that  the  plaintiff  was  the  widow  of  the  said  Edmund 
Winder,  they  could  only  find  damages  for  her  from  the  time  of 
her  instituting  the  suit,  under  the  plea  of  touts  terns  pristy  and 
cited  2  Bac.  Abr.  149 ;  Co.  Lit.  32,  and  Gilb.  on  Dower,  875. 

The  chief  justice  gave  the  charge  of  the  Court  to  the  jury  to 
the  following  effect :  — 

The  plaintiff  has  produced  positive  proof  of  her  intermarriage 
with  Edmund  Winder  deceased,  who  died  seized  of  the  house 
in  question.  The  affidavit  of  Thomas  Fisher  (brother  of  the 
first  wife  of  the  said  Edmund)  besides  strengthening  the  proof 
of  the  second  marriage  in  England,  ascertains  the  identity  of 
the  demandant  and  her  late  husband,  and  that  he  received  seve- 
ral letters  from  him  in  the  course  of  their  correspondence,  which 
are  now  produced  and  proved  to  be  the  said  Edmund's  hand 
writing.  The  letters  produced  by  the  plaintiff's  counsel,  and 
above  all  the  entries  made  in  the  original  memorandum  books 
of  the  deceased,  throw  considerable  light  on  the  business.  Yet 
after  all  it  must  be  confessed,  that  some  doubts  must  arise  from 
the  letters  shown  by  the  defendant  from  the  deceased's  friends  in 
Lancashire,  from  his  marriage  in  New  Jersey,  and  his  last 
will.  His  arrival  in  Philadelphia  was  near  sixty  years  ago,  and 
it  mast  necessarily  be  supposed  that  much  darkness  and  obscu- 
rity must  attend  transactions  of  that  period  of  time.  These 
doubts,  however,  do  not,  in  our  idea,  countervail  the  positive 
clear  proof  adduced  for  the  plaintiff,  but  the  jury  must  weigh 
the  whole,  and  decide  on  the  matter  of  fact  under  all  its  cir- 
CQmstances. 

If  the  jury  concur  with  the  Court  in  opinion,  they  will  find  a 
verdict  for  the  demandant,  and  assess  damages  at  one-third  part 
20 
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Deborah  "Wynne,  James  Chbisty,  Joseph  Nioholson,  and 
James  Chbisty,  jun.,  executors  of  Geoeqb  Wynne,  deceased, 
vs.  RiOHARD  Adams. 

On  a  rule  for  trial  or  nonproiy  the  plaintiff  cannot  object  that  be  has  not 
filed  his  declaration. 

SuR  rule  for  trial  or  nonpros.  Mr.  Heatlj,  for  the  defend- 
ant, moved  that  a  non  pros  might  be  entered  according  to  the 
rule,  the  cause  not  having  been  brought  on  to  trial,  during  the 
term. 

Mr.  Morris,  for  the  plaintiff,  objected,  that  though  a  plea  had 
been  put  in  and  issue  joined,  no  declaration  had  been  filed,  and 
the  defendant  should  have  taken  a  rule  to  declare,  and  thereby 
enforced  the  plaintiff  to  proceed  without  delay. 

Per  Curiam.  The  plaintiff  shall  not  take  advantage  of  bis 
own  neglect  and  laches.  Besides,  if  the  objection  has  any  weight, 
itxShould  have  been  made  when  the  rule- was  taken  at  the  last 
term ;  and  a  case  in  the  Common  Pleas,  before  Mr.  Justice  Ship- 
pen,  was  cited,  where  in  replevin,  the  cause  being  at  issue,  but 
no  declaration  filed,  the  defendant  moved  for  trial,  both  parties 
being  actors,  and  the  present  exception  was  taken,  but  the  same 
was  overruled  by  the  Court. 

Non- pros  directed  to  be  entered. 


Benjamin  Harvey  and  Elisha  Harvey,  plaintiffs  in  error,  tv. 
Jacob  Snow,  lessee  of  Joshua  Austin  and  Caleb  Austdt. 

Ejectments  may  be  submitted  by  rule  of  reference,  and  where  the  report  is 
for  plaintiff,  but  finds  no  costs,  they  shall  be  awarded.  So  the  report  is  good, 
though  no  damages  are  found.  Where  damages  only  are  to  be  recovered,  if 
none  are  found,  the  verdict  would  be  bad,  but  it  is  otherwise  in  ejectment, 
debt,  &c.,  where  anything  is  to  be  recovered  besides  damages. 

"Writ  of  error  of  a  judgment  in  ejectment  in  Luzerne  county. 
Plea  in  nvUo  est  erratum. 

On  the  part  of  the  plaintiffs  in  error  (the  defendants  below) 
three  exceptions  were  taken. 

It  appeared  on  the  record  that  the  cause  had  been  referred 
by  mutual  consent,  and  that  the  referees  had  found  the  defend- 
ants guilty  of  the  trespass  and  ejectment,  but  had  assessed  no 
damages  or  costs.  The  Court  had  given  judgment  for  the  plain- 
tiff and  awarded  costs. 

Exception  1st  That  ejectments  are  not  within  the  act  of  as- 
sembly^ respecting  the  appointment  of  referees. 

2.    No  damages  are  found,  as  by  law  they  ought 
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3.  The  Court  have  awarded  costs,  though  no  dainftges  or  costs 
found  by  the  report. 

The  first  point  was  given  up  without  difficulty,  by  Mr.  Lewis, 
counsel  for  the  plaintiffs  in  error,  on  its  being  suggested,  that 
this  point  had  been  heretofore  settled  by  adjudications,  and  that 
the  Coarts  of  justice  had  frequently  adopted  this  method  of  ter- 
minating ejectments.    Dallas,  314,  365. 

On  the  second  pointy  it  was  said,  that  ejectments  were  origin- 
ally intended  to  recover  damages  only.    8  Blackst  Com.,  199. 
And  where  damages  ought  to  be  found,  a  verdict  would  be  in- 
sufficient without  such  finding.    Tri.  per  Pais.,  259.    But  this 
point  was  not  much  pressed  upon  a  case  being  cited  in  the 
Common  Pleas  of  Philadelphia  county,  Emigh's  lessee  vs,  Rine- 
hart,  where  in  an  ejectment  for  a  house  in  the  city  of  Philadel- 
phia, a  verdict  had  been  found  for  the  plaintiffs,  but  no  damages 
assessed,  it  was  held.that  the  verdict  was  not  vitiated  thereby. 
1  Tri.  per  Pais.,  297.    Vid.  6  Bac.  Abr.,  824.    2  Lil.  Abr.,  652. 
Verdict  on  a  writ  of  annuity  without  finding  damages,  is  imper- 
fect, but  a  release  of  them  makes  it  good.     11  Co.  56,  a. 

It  was,  however,  insisted  that  this  release  should  have  been 
made  on  the  record  of  the  Court  of  Common  Pleas,  previous  to 

the  judgment.    2  Stra.,  1171. 

Mr.  Ingersol  for  the  defendant  in  error,  insisted  that  the 
third  exception  was  to  be  ranked  amongst  the  apices  Utigandi. 
As  to  the  remittitur  of  the  damages  before  judgment  beii\g  en- 
tered on  record,  it  had  never  been  the  practise  in  Pennsylvania, 
and  such  practise  was  the  law  of  the  land.  The  minds  of  the 
judges  have  greatly  relaxed  of  late  years,  and  they  do  not  now 
Kgard  those  critical  niceties  which  were  formerly  so  much  at- 
tended to.  In  the  note  in  2  Bac.  Abr.,  220,  referring  to  the  case 
in  11  Co.,  56,  a,  ahd  the  other  books,  wherein  it  is  reported,  it  is 
wid,  "  by  which  books  it  appears  that  the  plaintiff,  before  judg- 
ment, released  his  damages  and  had  judgment  for  the  annuity 
only,  which  made  it  more  cLea/r^  and  so  it  is  in  RoL,  784,  S.  C," 
which  shows  that  it  would  have  been  clear ^  independent  of  such 
release. 

In  the  first  chapter  of  Sayer's  Law  of  Costs,  it  appears  that 
where  damages  may  be  given,  costs  may  be  recovered.  Though 
the  jury  neglect  or  refuse  to  find  costs,  the  Court  may  award 
them,  and  will  order  the  defect  to  be  supplied  on  the  poetea. 
Bayer  on  Costs,  270.  Cites  2  Saund.,  257.  It  is  not  necessary 
that  the  jury  should  give  costs,  but  they  may  leave  it  to  the 
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Court  to  do  it.  1  Lil.  Abr.,  338.  Where  the  plaintiff  in  ejec^ 
ment  recovers,  he  may  remit  his  damages  and  have  his  costs. 
Gilb.  Law  of  Ejectments,  305. 

This  law  holds  with  peculiar  force  in  Pennjslvania  on  reports 
of  referees,  who  seldom  or  never  either  in  ejectments  or  other 
species  of  actions,  find  costs ;  and  it  would  be  attended  with  the 
greatest  inconveniences  if  judgments  rendered  on  them  should 
be  overthrown  on  writs  of  error.  Nice  form  is  not  expected  in 
special  verdicts,  because  they  are  the  finding  of  laymen.  1  Tri 
per  Pais.,  297.  The  reason  applies  in  a  much  stronger  degree 
to  reports  in  Pais. 

In  the  present  instance  no  injury  was  done  to  the  defendants 
below,  in  not  finding  damages  or  costs  against  them.  And  no 
one  shall  reverse  a  judgment  for  error,  if  he  cannot  show  the 
error  was  to  his  disadvantage.    6  Co.  89,  b. 

But  if  the  Court  shoul.d  be  of  opinion  that  the  judgment 
below  is  not  good  as  to  the  costs,  it  may  be  affirmed  as  to  the 
recovery  of  the  term^  which  is  a  distinct  and  independent  judg^ 
ment.  A  judgment  in  the  Court  of  Common  Pleas,  'affirmed 
on  a  writ  of  error  there,  with  costs,  in  the  King's  Bench,  was 
removed  by  another  writ  of  error  to  the  King's  Bench  in  Eng- 
land, and  the  judgment  as  to  the  costs  in  B.  R.,  in  Ireland, 
reversed,  but  the  judgment  of  the  Common  Pleas  affirmed, 
because  separate  judgments.    2  Ld.  Raym.,  898. 

S.  P.  2  Stra.  807.  2  Ld.  Raym.,  1534,  and  affirmed  in  the 
House  of  Lords. 

Mr.  Lewis,  in  reply.  The  case  in  2  Stra.  1171,  clearly  proves 
that  the  remittitwr  must  be  entered  on  record  before  judgment 
In  Gilb.  Law  of  Ejectments,  805,  the  plaintiff  on  two  demises, 
recovered  one  term  and  damages,  but  as  to  the  other  demise,  he 
recovered  nothing. 

No  damages  found  on  a  mandamus,  there  can  be  no  judg- 
ment for  costs,  nor  can  the  defect  be  supplied  by  a  writ  of  in- 
quiry.   2  Stra.,  1051. 

As  to  the  inconveniences  apprehended  from  revereing  judg- 
ments on  reports,  where  damages  have  not  been  found  and  oosts 
have  been  awarded,  they  cannot  subsist ;  because  by  the  defalca- 
tion act  of  4:th  An:i8B  (p.  49),  jurors  and  referees,  in  matters  of 
mutual  account,  need  only  find  the  precise  sum  due,  without 
assessing  damages,  by  the  express  terms  of  the  law. 

There  is  a  distinction  as  to  reversing  judgments  in  part,  and 
affirming  them  in  part,  where  the  matter  comes  before  a  first 
Court  of  Error,  and  where  it  comes  before  a  second  Court  of 
Error.    2  Stra.  807.    But  an  entbe  judgment  cannot  be  reversed 
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in  part  Several  damages  given  by  the  jury  on  several  counts, 
of  which  one  was  good  and  the  other  ill,  one  entire  judgment 
given  for  both ;  it  shall  be  reversed  for  the  whole.  2  Ld.  Raym. 
825.  Suit  on  a  bill  and  also  on  an  emiasei;  on  the  first,  judg- 
ment is  entered  quod  co/pial/ury  and  on  thy  other,  quod  sit  in  mis- 
ericordia  is  not  entered,  it  must  be  reversed  in  toto.  2  Bac.  Abr. 
228.  Cites  Rol.  Abr.  775,  6.  So  in  debt  for  rent  on  two  dis- 
tinct demises,  and  the  one  demise  is  laid  right  and  the  other  ill, 
judgment  being  entire,  must  be  wholly  reversed.  lb.  Cites 
Carth.  224,  5.  In  account  render,  where  the  first  judgment  is 
quod  comjputat^  and  upon  auditors  assigned,  the  second  judgment 
is  erroneous,  the  last  judgment  only  shall  be  reversed,  be- 
cause they  are  two  distinct  and  perfect  judgments.  lb.  Cites 
Cro.  El.  776,  806.  But  it  is  otherwise  as  to  the  case  now  before 
the  Courts  which  is  one  single  and  entire  judgment. 

As  to  the  doctrine  contended  for,  that  one  shall  not  assign  for 
error  what  is  for  bis  own  advantage,  the  rule  does  not  hold 
where  the  error  is  the  act  of  the  Court,  though  it  *  be  for  the  ad- 
vantage of  the  party.  2  Bac.  Abr.  220.  Cites  8  Co.  59.  Rol. 
Abr.  759. 

Per  Curiam.  Where  damages  only  are  to  be  recovered,  if 
none  are  found,  the  verdict  would  be  bad;  but  it  is  otherwise 
in  ejectment,  debt,  &c.,  where  anything  is  to  be  recovered 
besides  damages.  1  Trial,  ^^r^aei^,  293.  The  damages  in  eject- 
ment are  merely  nominal ;  an  action  for  mesne  profits  is 
consequential  to  the  recovery  in  ejectment.  Runnington  on 
Ejectments,  164.  We  apprehend  that  on  a  similar  verdict  to 
the  present  report  in  Westminster  Hall,  the  exception  would 
be  overruled;  but,  in  Pennsylvania,  costs  are  seldom  or  never 
•specified  in  reports  on  ejectment  causes.  References  in  such 
cases  are  entered  into  to  ascertain  in  whom  the  title  is,  and 
the  costs  are  consequential  thereon.  The  argumentum  ah  incon- 
ffenierUi  holds  most  strongly  in  the  present  instance.  Courts  of 
justice  now  consider  awards  with  great  liberality  and  latitude. 
Dallas,  174.  And  it  is  the  interest  of  the  community  that  they 
should  do  so*  It  would  be  attended  with  the  most  dangerous 
ooDseqnences  to  set  aside  reports  for  such  critical  niceties,  and 
such  cases  are  much  stronger  than  those  of  special  verdicts, 
which  are  generally  found  under  the  direction  of  counsel  at 
the  bar. 

Wherefore  let  the  judgment  be  afllrmed  in  toto. 
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Moses  Fitoh  Alden,  Plaintiff  in  Error,  vs.  Andrew  Lke. 

Landlord  may  proceed,  hy  ejectment,  against  bis  tenant,  to  recover  posses- 
sion. Where  proceedings  between  landlord  and  tenant  are  reversed  for  error, 
tbe  Court  are  not  bound  ex  debUo  justitia  to  award  restitution. 

"Wbit  of  error  to  Lnzerne  county.  The  record  stated  that  the 
parties  had  appeared  personally  in  the  Court  of  Common  Pleas 
of  that  county,  and  desired  to  enter  an  amicable  action,  which 
was  done  accordingly. 

Lee,  by  his  attorney,  thereupon  declared,  ore  tervuSy  that  he 
had  demised  a  saw-mill  and  certain  lands  to  Fitch  Alden  for  a 
certain  term,  paying  rent;  that  the  term  was  fully  ended;  that 
three  months  had  elapsed  since  he  had  made  demand  of  him  to 
leave  the  premises,  and  that  he  was  quietly  and  peaceably  pos- 
sessed thereof  before  he  demised  the  same. 

The  defendant  below,  Fitch  Alden,  by  his  attorney,  denied 
each  of  these  facts,  ore  tenibs^  on  which  they  were  at  issne ;  and 
by  their  consent,  a  jury  being  immediately  called,  came,  who, 
being  balloted  for,  tried,  sworn,  and  affirmed,  found  the  defend- 
ant guilty,  in  manner  and  form  as  Ihe  plaintiff  had  declared; 
upon  which  the  Court  gave  judgment  that  tlie  plaintiff  should 
recover  possession  of  the  premises,  and  awarded  a  writ  of  pos- 
session, which  was  executed  by  the  sheriff. 

Mr.  .Sergeant,  for  the  plaintiff  in  error,  took  three  exceptions 
to  the  record  :  Ist,  The  Court  of  Common  Pleas  had  no  juris- 
diction in  a  cause  between  landlord  and  tenant,  which,  by  the 
act  of  21st  March,  1772  (p.  486),  belonged  to  two  justices  of  the 
peace ;  nor  does  it  appear  by  the  record  that  the  judges  of  the 
Court  were  justices  of  the  peace.  2d,  The  jurors  in  such  a  case 
should  be  freeholderers  by  the  words  of  the  said  act,  and  it  ap- 
pears here,  the  common  jury  returned  by  the  sheriff,  tried  the 
cause.  8d,  The  proceedings' are  informal,  not  being  according 
to  the  course  of  the  common  law. 

He  cited  Holt,  394.  The  admittance  of  the  parties  does  not 
give  jurisdiction  to  a  Court.  1  Vez.  471.  Appearance  or  con- 
sent gives  no  jurisdiction,  but  the  same  may  be  called  in  ques- 
tion at  any  time.  8  Burr.  1866.  Where  a  statute  directs  a  pre- 
vious application  to  two  justices,  and  the  sessions  take  up  the 
matter  in  the  first  instance  per  saltunij  their  order  must  be 
quashed. 

Mr.  Ingersol,  for  the  defendant  in  error,  insisted  that  it  ap- 
peared judicially  to  the  Court,  that  the  justices  of  the  Court  of 
Common  Pleas  were  justices  of  the  peace,  and  as  such  might 
entertain  the  cause,  as  between  landlord  and  tenant ;  that  though 
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two  justices  had  the  power  under  the  words  of  the  act,  jet  a 
greater  number  was  no  cause  of  exception,  as  omne  majiLS  con- 
tinet  in  se  mintUj  2  Bulst.,  48, 49,  and  the  parties  might  waive  a 
formal  naode  of  proceeding  b;  mutual  consent.    But  were  it 
otherwise,  it  could  not  be  denied,  but  the  landlord  might  pro- 
ceed by  way  of  ejectment  against  his  tenant  in  the  Cpurt  of 
Common  Fleas,  for  the  recovery  of  his  possession,  or  in  an  am- 
icable suit  to  try  his  right  of  possession,  although  he  might  also 
pursue  the  summary  mode  pointed  out  by  the  act  of  1772.    He 
admitted   that  consent  would  not  give  jurisdiction,  though  it 
would  take  away  error,  where  there  was  jurisdiction.     Co.  Lit., 
126  a.     So  in  the  case  of  a  venire  facias  issuing  ex  assensu 
partium,     5  Co.,  36  i.    Here  the  parties  might  agree  to  submit 
the  right  of  possession  in  this  mode,  in  the  nature  of  an  eject- 
ment, to  the  Court  of  Common  Pleas;  that  the  proceedings 
should  be  ore  tentis,  as  in  days  of  jore ;  and  that  the  common 
jury  should  pass  on  the  matter  in  controversy,  and  that  they 
would  be  bound  by  the  decision.  ^  i 

Per  Ouriam,  The  landlord  might  certainly  have  proceeded 
by  ejectment,  in  the  Court  of  Common  Pleas,  if  he  had  thought 
proper;  but  he  should  then  have  pursued  the  proper  forms 
pointed  out  by  the  course  of  the  common  law.  '  Here  is  no  eject- 
ment entered ;  and  it  is  impossible  to  vindicate  these  proceed- 
ings, being  altogether  unprecedented.  The  judgment,  therefore, 
most  be  reversed. 

Mr.  Sergeant  then  moved  that  a  writ  of  restitution  might 
issue,  and  cited  2  Bac.  Abr.,  231.  When  proceedings  are  re- 
versed on  error,  and  there  has  been  a  term  sold  to  a  stranger 
under  a  ^.  fa.j  the  party  shall  be  restored  to  the  money  for 
vhich  his  term  was  sold. 

But  the  Court  said  they  would  not,  in  a  case  similar  to  the 
present,  where  the  plaintiff  in  error  wished  to  avoid  his  own  act, 
grant  such  writ,  unless  they  were  constrained  to  do  it  by  law ; 
which  did  not  at  present  appear  to  them. 

At  the  instance,  however,  of  Mr.  Sergeant,  they  continued  his 
motion  for  a  writ  of  restitution,  under  advisement. 
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AT  NISI  PRIUS,  AT  EASTON^, 
APRIL  ASSIZES,  1792. 

CORAM,  M'KEAN,  CmEF  JUSTICE,  AND  YEATEa 


Lessee  of  Christian  Bbown  vs.  John  Long. 

Warrant  dated  ^th  August,  1765  A  survey  made  in  pursuance  of  a  war- 
rant said  to  be  deated  21st  August,  1765,  may  be  read  in  evidence,  if  the  lines 
correspond  with  the  terms  of  the  first  warrant,  and  a  certificate  of  the  sur- 
veyor general  is  shown,  that  no  such  warrant  of  the  2l6t  August,  1765,  is  to 
be  found  in  his  office. 

A  deed  proved  to  be  executed  by  several  of  the  grantors,  though  not  by 
them  all,  and  not  recorded,  may  be  read  in  evidence.  « 

A  WARRANT  to  Hugh  Pugh  for  200  acres  of  land,  dated  20th 
August,  1765,  adjoining  lands  of  William  Allen,  esq.,  James 
Logan,  and  vacant  land,  including  his  improvement  in  Lower 
Smithfield  township,  was  shown  in  evidence  on  the  part  of  the 
defendant.  He  then  produced  a  survey  for  258  acres  of  land  in 
the  same  township,  and  adjoining  the  lands  of  William  Allen 
and  James  Logan  above  mentioned,  but  said  to  be  made  in  pur- 
suance of  a  warrant  to  Pugh,  dated  21st  August,  1765,  the  read- 
ing whereof  was  excepted  to  until  the  warrant  of  the  2l8t  August 
should  be  produced.  The  defendant  then  showed  a  certificate 
of  the  surveyor  general  that  no  warrant  of  the  21st  August,  1765, 
to  Pugh,  could  be  found  in  his  oflSce. 

By  the  Court.  The  survey  is  good,  and  legal  evidence  to  be 
judged  of  by  the  jury.  A  presumption  arises  that  it  was  made 
under  the  warrant  of  the  20th  August,  by  the  lines  correspond- 
ing with  the  terms  of  the  warrant ;  and  this  is  considerably 
strengthened  from  the  certificate  that  there  is  no  warrant  of  the 
21st  August  to  be  found.  The  mistake  was  probably  made  by 
the  deputy  surveyor,  currente  calamo. 

It  was  also  ruled  by  the  Court  that  a  deed  proved  to  be  exe- 
cuted by  several  of  the  grantors,  though  not  by  them  all,  and 
not  recorded,  might  be  read  in  evidence,  and  that  this  had  been 
frequently  resolved  before. 

Verdict  jpro  defdte. 

Messrs.  Sitgreaves  and  Thomas,  pro  quer, 
Messrs.  IngersoU  and  Wm.  Smith,  pro  def. 
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AT  lyTISI  PRIUS,  AT  WILKESBARRE, 

MAT  ASSIZES,  1798. 

CORAM  M'KEAK,  CHIEF  JUSTICE,  AND  YEATB8. 


Thomas  Wright  vs.  John  Quinn. 

The  act  of  assembly  of  2d  January,  1778,  as  to  the  arresting  of  enlisted  sol- 
dien  is  in  fhll  force ;  but  this  act  does  not  relate  to  Judicial  process. 

A  MOTION  was  made  by  Mr.  Daniel  Smith  to  discharge  John 
Quinn,  a  soldier  enb'sted  by  Captain  John  Cook,  in  the  service 
of  the  United  States,  from  his  confinement,  under  the  act  of  as- 
sembly of  2d  January,  1778.  It  appeared  that  he  had  been  ar- 
rested  under  the  warrant  of  John  Paul  Schot,  esq.,  a  justice  of 
the  peace,  at  the  suit  of  Thomas  Wright,  after  his  enlistment, 
and  that  the  justice  had  given  judgment  and  issued  execution 
against  him  for  568  debt  and  Qs  6d  costs,  under  which  he  was  ' 
confined. 

He  was  now  brought  up  by  rule  of  Court,  and  the  agent  of  the 
creditor  directed  to  attend. 

Mr.  Hall,  on  the  part  of  the  creditor,  objected  to  the  discharge. 
He  contended,  that  the  reasons  contained  in  the  preamble  of  the 
act  ceased  to  operate.  America  is  now  at  peace  with  Great 
Britain,  and  the  object  of  the  present  war  is  merely  to  quell  the 
incursions  and  ravages  of  a  few  restless  savages.  Besides,  that 
act  speaks  of  soldiers  enlisted  in  the  service  of  this  or  any  other 
of  the  United  States ;  and  moreover  the  operations  of  the  fede- 
ral government  must  be  supposed  virtually  to  have  repealed  this 
law.  The  present  matter  is  to  be  considered  as  a  dispute  be- 
tween the  federal  government  and  the  creditor,  which  ought  to 
be  determined  only  in  the.  Federal  Courts. 

But,  by  the  Courts  it  was  found  expedient  for  the  common  wel- 
fare, to  supersede  the  interests  of  individuals  who  claimed  debts 
of  soldiers,  to  a  certain  amount.  The  resolve  of  congress  of  the 
26th  December,  1775,  declares  that  no  soldier  shall  be  arrested 
for  a  debt  under  thirty-five  dollars.  The  act  of  assembly  of  2d 
January,  1778,  raises  it  to  fifty  dollars,  the  former  sum  having 
been  thought  inadequate  to  the  object  in  view.  When  this  law 
was  passed,  each  state  furnished  its  own  quota  of  troops.  Un- 
der the  present  federal  government  the  United  States  at  large 
raise  the  army.    America  was  then  engaged  in  a  war  with  Oreat 
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Britain,  bat  though  this  is  not  now  the  case,  yet  the  reason  of 
the  law  still  subsists,  thougti  not  in  so  strong  a  degree  as  at  that 
period.  It  is,  however,  of  the  utmost  consequence,  that  the  en- 
listments of  the  troops  now  intended  to  be  raised,  should  be 
completed.  The  general  enacting  words  of  the  kct  cannot  be 
controlled  by  the  preamble,  nor  are  they  restricted  by  any  sub- 
sequent clause.  The  articles  of  war,  which  are  now  incorpo- 
rated into  the  general  system  of  the  Union,  by  the  act  of  con- 
gress passed  the  30th  day  of  April,  1790,  give  a  power  to  offi- 
cers to  detain  soldiers  not  owing  the  sum  of  thirty-five  dollars; 
and  there  is  nothing  that  we  know  of  in  the  federal  government 
which  repeals  or  alters  this  resolve  of  congress  either  expressly 
or  virtually. 

The  act  of  assembly  of  January,  1778,  must  therefore  be 
considered  in  full  force.  But  this  does  not  relate  to  jadiciai 
process,  which  on  the  face  of  it  ascertains  the  plaintiff's  de* 
mand.  The  soldier  here  having  been  arrested  by  mesne  pro- 
cess, after  he  was  enlisted,  is  within  the  words  Of  the  act,  and 
unless  that  arrest  was  legal,  the  subsequent  proceedings  cannot 
be  supported.  The  soldier  and  creditor  are  citizens  of  the  same 
state,  and  the  case  is  certainly  cognizable  before  us. 

We  are  therefore  of  opinion  that  the  soldier  be  discharged, 
but  strongly  recommend  that  he  should  give  an  order  on  his  of- 
ficer for  ten  shillings  per  month,  to  be  stopped  out  of  his  pay, 
nntil  the  debt  and  costs  are  discharged.  This  was  accordingly 
done,  and  the  order  accepted  by  Captain  Cook,  in  open  Court 
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Lbssbe  of  CoBKELins  Cox  v8.  Thomas  Gbant,  Esq. 

The  sale  of  lands  by  county  oomraissioners,  where  there  Is  sufficient  per- 
sonal property  to  be  found  on  the  premises  to  pay  the  taxes,  is  void,  and  their 
deed  a  mere  nulity.  Courts  of  Justice  will  examine  such  sales  narrowly.  The 
person  in  whose  name  a  warrant  or  location  is  take^  out,  is  a  trustee  for  hha 
who  entered  it  and  paid  the  moneys. 

Ejectment  for  three  hundred  acres  of  land  in  Shamokin  town- 
ship. Defense  taken  for  one  undivided  moietj.  The  plaintiff 
and  defendant  both  claimed  under  the  same  location,  entered  in 
the  name  of  Thomas  Grant,  dated  3d  April,  1769,  and  drawn  in 
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the  land  lottery  directed  by  the  governor,  No.  1688.    It  appeared 
in  evidence  that  the  location  was  ]>nt  into  the  office  by  Alexander 
Grant,  the  father  of  the  defendant,  in  hie  name,  and  that  he  was 
then  eleven  years  old ;  that  the  lands  were  taken  np  by  the 
said  Alexander  and  Cornelius,  jn  partnership,  and  that  some 
time  afterwards,  during  the  minority  of  the  son,  the  former 
agreed  to  sell  to  the  latter  the  other  moiety  of  the  laud  for  202.,   , 
and  received  from  him  part  of  the  consideration  in  whisky  and 
salt ;  that  the  said  Cornelius  put  a  tenant  on  the  land,  who  con- 
tinned  several  years  quietly  in  possession,  and  though  the  said 
Alexander  frequently  saw  him  on  the  premises,  he  never  dis- 
turbed him  in  his  possession,  nor  laid  any  claim  to  the  land. 
The  said  Cornelius  paid  the  surveying  fees,  and  obtained  a  deed 
poll  on  the  location  from  one  Thomas  Grant,   of  New  York. 
Alexander  Grant,  in  1772,  entered  a  caveat  in  the  secretary's 
office  against  Cox  obtaining  a  patent,  alleging  that  the  real 
applier  had  not  conveyed  the  location.    The  said  Alexander 
obtained  a  judgment  in  Northumberland  county  against  the  said 
Cornelius,  for  dl.  Ss.  8d.y  issued  a  fi  yk.,  returnable  to  August 
torm,  1778,  upon  which  these  lands  were  levied  as  Cox's  prop- 
erty.   On  the  9th  December,  1782,  the  county  commissioners 
conveyed  by  deed  these  lands  to  the  defendant,  the  same  having 
been  also  seized  as  the  property  of  the  plaintiff,  for  a  small  tax, 
in  consideration  of  15/.  10^.,  though  there  was  at  the  time  much 
more  personal  property  on  the  premises  than  would  have  been 
sufficient  to  have  discharged  the  taxes.    The  defendant  got  into 
poBsession,  and  afterwards,  on  26th  March,  1788,  obtained  a 
patent  for  the  lands. 

The  counsel  on  both  sides  declined  speaking  to  the  Jbcts,  and 
submitted  the  law  to  the  decision  of  the  Court,  who  declared, 
without  difficulty,  that  the  plaintiff  was  entitled  to  a  verdict. 

The  Court  said  the  commissioners'  sale  could  not  possibly 
divest  the  plaintiff  of  his  lands,  there  being  sufficient  personal 
property  on  the  premises  to  pay  the  taxes,  which  ought  to  have 
been  distrained  on  in  the  first  instance.  Their  deed,  therefore, 
was  a  mere  nullity,  and  conveyed  no  title  whatever.  It  was  the 
duty  of  Courts  of  justice  to  examine  such  sales  narrowly,  and  if 
they  did  not  appear  to  be  strictly  conformable  to  law,  to  pass* 
the  merited  censure  on  them.  But  this  sale  of  the  commission- 
ers, as  well  as  the  sheriff  levying  on  these  lands,  at  the  suit  of 
the  defendant's  father,  and  during  his  minority,  operated  very 
materially  against  the  title  of  the  defendant.  The  right  of  the 
plaintiff  to  the  lands  in  controversy,  was  affirmed  by  the 
defendant  personally,  in  purchasing  them  at  the  commissioners' 
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Bales,  and  by  the  father,  who  must  at  least  be  considered  as  the 
agent  of  the  son,  in  permitting  the  sheriff  to  levy  npon  them, 
in  his  suit  against  Cox. 

But  independent  of  these  peculiar  marked  circumstances,  we 
must  take  notice  of  the  usual  practise  which  has  prevailed  in  the 
country,  to  obtain  a  title  to  lands  from  the  late  proprietary  offices. 
The  rule  which  obtained  amongst  them,  that  a  person  ahonld  not 
be  permitted  to  take  out  a  warrant  or  location  for  more  than 
300  acres  of  land,  was  probably  first  introduced  to  prevent  the 
engrossing  of  real  property,  and  was  perhaps  continaed  after- 
wards for  the  emolument  of  the  officers.    But  we  well  know, 
that  in  general,  the  name  in  the  location  was  merely  nominal, 
and  used  as  a  kind  of  scaffolding  for  tlie  building  up  a  formal 
and  regular  title.    The  person  whose  name  was  used,  stands  as 
a  mere  trustee  for  him  who  took  out  the  warrant  or  entered  tlie 
location,  and  paid  the  surveyor  and  other  officeis.    The  latter  iB 
the  cestui  que  uao.  It  has  been  long  settled,  that  one  purchasing 
lands  in  the  name  of  another,  and  paying  the  money,  it  is  a  re- 
sulting trust.     Vide  1  Wms.  321.     1  Wils.  21.     1  Equ.  Cas.  Abr. 
880.    2  Equ.  Cas.  Abr.  744.     1  Atky.  60.     2  Atky.  160.    Here 
Alexander  Grant  made  use  of  his  son's  name,  merely  for  the 
purpose  of  obtaining  the  title,  and  having  sold  to  the  plaintiff 
his  sale  must  be  established. 

The  lessor  of  the  plaintiff  hereupon  agreed  to  pay  the  defend- 
ant the  purchase  money,  interest  and  fees  of  patenting  the  lands, 
upon  his  conveyance  of  the  patent  right  to  him ;  and  the  jnry, 
without  leaving  the  bar,  found  a  verdict  for  the  plaintiff,  with 
six  pence  damages  and  six  pence  costs. 

Messrs.  Duncan,  Kittera,  and  Daniel  Smithy  pro  quer, 

Messrs.  Ingersol  and  C.  Smith,  pro  def. 
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Arthur  Chambers  \v8.  Daniel  Furry  *and  Christian  Furry. 

Same  vs.  Same. 

In  a  highway,  the  right  of  passage  belongs  to  the  pablic,  but  the  right  to 
the  soil,  the  stones,  wood,  or  grass,  coutinhcs  in  the  owners  of  the  lands. 

There  ia  no  custom  to  land  or  receive  freights  on  another's  freehold  on  the 
bankB  of  a  navigable  stream  without  his  consent 

Thbsr  were  two  actions  of  trespass  qiuire  clausumfregtt^  for 
landing  wagons,  horses,  and  passengers  on  the  plaintiff's  free- 
bold  in  Paxtang  township,  on  the  east  side  of  the  river  Susque- 
hanna, fix»m  the  defendants'  flats,  and  for  receiving  Xvagons, 
horses,  and  passengers,  on  board  the  said  flats  from  the  said 
close. 

The  plaintiff  showed  title  to  the  locus  m  quo j  under  a  deed 
dated  30th  November,  1785,  from  John  Eppele,  and  wife,  and 
Sophia  Eppele,  his  mother,  to  the  said  plaintiff,  in  consideration  of 
1302.  of  a  parcel  of  land,  extending  —  perches  on  the  east  side 
of  the  said  river,  and  the  width  of  two  perches  from  high  water 
mark,  and  of  four  perches  from  low  water  mark,  and  of  the  old 
ferry  (called  Teaff 's),  belonging  to  the  farm  whereon  the  grant- 
ors lived. 

The  plaintiff  proved  the  trespasses  in  both  cases,  and  it  was 
then  admitted  that  the  defendants  had  received  ferriages  from 
persons  crossing  the  said  river,  who  were  landed  within  and 
&l»o  taken  from  the  supposed  freehold  of  the  plaintiff. 

The  defendants  contended :  1st,  That  the  place  where  tho 
supposed  trespess  was  committed,  was  a  public  highway.  2d, 
That  every  person  had  a  right  to  land  on,  or  receive  property 
from,  the  banks  of  a  navigable  river.  3d,  That  possession  of 
this  privilege  had  been  had  by  those  under  whom  they  held 
their  lands  on  the  west  side  of  Susquehanna  for  fifty  years, 
and  a  right  must  therefore  be  presumed  from  so  considerable  a 
length  of  time. 

The  first  ground  was  given  up  on  its  appearing  to  the  jury, 
who  had  viewed  the  road  in  the  presence  of  a  shower  mutually 
agreed  to,  that  the  public  highway  was  laid  out  at  some  perches 
distance  from  where  the  boats  landed  or  received  their  freight. 
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On  the  second  point  were  cited  1  Ld.  Baym.  725.  Every  man 
of  common  right  may  joBtitj  the  going  of  his  servants,  or  of  his 
horses,  upon  the  banks  of  navigable  rivers,  &c,  to  whomsoever 
the  right  of  the  soil  belongs.  1  Burr.  292.  A  jury  found,  aft^ 
a  second  new  trial,  that  all  persons  whose  occasions  led  them  to 
navigate  the  river  Tees,  which  divides  Yorkshire  from  the 
county  palatine  of  Durham,  had  a  right  to  a  track-path  on  each 
side  of  the  river  for  the  convenience  of  towing,  without  let  or 
hindrance  from  the  owner  of  the  soil.  Dougl.  425  to  429. 
The  right  to  the  soil  of  a  navigable  river  belongs,  by  presump- 
tion of  law,  to  the  king,  and  not  to  the  owners  of  the  adjoining' 
lands. 

On  the  third  ground  of  defense  evidence  was  given,  that  up- 
wards of  thirty  years  ago  ferries  were  kept  on  both  sides  of  the 
river,  and  boats  received  their  freights  and  landed  on  the  oppo- 
site shores  without  molestation  or  hindrance,  the  owners  on  each 
side  permitting  those  on  the  other  side  to  enjoy  the  benefit  of 
their  respective  landings.  That  Michael  Teaf  first  kept  the  ferry 
on  the  east  side  of  Susquehanna  (where  John  Eppele,  who 
conveyed  the  lands  to  the  plaintifi^,  now  li^es)  and  Marcus  Hal- 
ing on  the  western  side,  where  the  defendants  lately  dwelt ;  and 
that  they  and  thoir  successors  were  never  disturbed  in  landing 
or  receiving  wagons,  horses,  or  passengers,  on  board  their  flats 
on  the  opposite  shore,  until  the  year  1785,  when  the  plaintiff 
purchased  the  landing  from  Eppele,  and  forbade  the  defendants 
and  their  boatmen  from  landing  on  his  shore. 

The  defendants'  counsel  further  cited  3  Term  Sep.  262,  where 
Lord  Kenyon  says  that  small  evidence  of  usage  before  a  juiy 
will  establish  a  right  by  custom,  on  the  ground  of  public  con- 
venience. 

The  plaintifi^'s  counsel  contended  that  it  had  been  settled,  in 
a  late  case  (Ball  vs.  Herbert,  3  Term  Rep.  260),  that  the  public 
were  not  entitled  to  the  use  of  the  banks  of  navigable  rivers,  at 
common  law.  That  the  case  in  1  Ld.  Raym.  725,  was  consid- 
dered  as  inaccurate  and  of  no  authority.  3  Term  Rep.  261, 263, 
263.  And  that  no  prescpptive  right  could  be  set  up  in  Pennsyl- 
vania to  the  use  of  the  banks  of  the  Susquehanna,  which  was 
first  established  a  highway  by  act  of  assembly,  passed  9tli 
March,  1771,  as  to  the  purposes  of  navigation  up  and  down  the 
same.  On  the  contrary,  the  difierent  acts  of  assembly  which 
h^  passed  since  the  late  revolution,  vesting  ferries  in  particular 
persons,  evinced  the  uniform  idea  of  the  legislature  to  have 
been,  that  to  entitle  a  person  to  keep  such  ferry,  he  must  eithtf 
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hold  the  grounds  where  the  landing  is  made,  or  obtain  the  con- 
sent of  the  owners  of  the  lands  for  that  purpose.  The  law  passed 
llth  March,  1784,  giving  John  Sumral  a  right  to  a  ferry  over 
YoQghiogen J,  contains  this  clause :  '^  provided  always,  that  noth- 
ing contained  in  this  act  shall  be  construed  to  vest  a  right 
in  the  said  John  Sumral,  his  heirs  or  assigns,  to  land  any 
boat  or  boats,  tipon  any  landing  belonging  to  any  other  per- 
son or  persons,  without  their  consent  first  had  and  obtained." 
2  State  Laws,  283. 

So  of  the  act  passed  the  same  day  vesting  a  ferry  over  Mo- 
nongahelah  in  John  Ormsby.     Ibid,  284. 

So  of  the  act  passed  8th  September,  1787,  vesting  a  ferry  over 
Schnylkill,  near  Spring  Mill,  in  Peter  Le  Gaux.  8  State  Laws, 
315. 

So  of  the  act  passed  28th  March,  1791,  vesting  a  ferry  over 
Swatara,  in  Christian  Seltzer.    Loose  Laws,  p.  23. 

£y  the  (hurt.  There  can  be  no  doubt  but  the  plaintiff  is  en- 
titled to  recover  in  both  suits.  The  plaintiff  complains  of  an 
injury  done  to  him  in  his  freehold,  and  has  fully  proved  his 
case.    How,  then,  do  the  defendants  justify  themselves>? 

Their  first  plea  set  up,  that  the  place  where  the  supposed 
trespass  was  committed  was  a  public  highway,  has  been 
abandoned.  The  facts  would  not  warrant  it.  But  had  it  been 
a  highway,  would  it  have  been  a  justification  ?  The  public 
would,  in  that  case,  have  been  entitled  to  a  right  ofpds^age^  but 
the  title  to  the  soil,  the  stones,  the  wood  or  the  grass  growing 
thereon,  would  have  still  continued  in  the  owner  of  the  lands. 
The  use  of  the  ground  would  be  dedicated  to  the  public  for  par- 
ticular purposes  only.  The  books  lay  it  down  that,  in  England, 
the  right  to  the  bed  of  a  navigable  river  is  presumed  to  belong 
to  the  crown,  and,  of  course,  in  such  case  here,  to  the  common- 
wealth, uaque  ad  JUum  aqticB  /  but  the  right  to  the  adjoining 
land  rests  in  the  owner  of  the  soil.  Hence,  arises  the  right  to 
wharves  in  the  city  of  Philadelphia,  and  commercial  ports.  No 
one  can  use  them  vdthout  making  compensation  to  the  respec- 
tive proprietors. 

The  case  in  1  Burr.  292,  depended  on  a  right  founded  on  im- 
memorial usage  to  a  track  path  on  each  side  of  the  river  Tees. 
In  the  case  in  Dougl.  425,  the  right  of  the  mayor  and  com- 
monalty of  the  city  of  London  to  make  the  horse-towing  path 
on  the  soil  of  the  river  Thames,  was  derived  under  powers 
vested  in  them  by  the  statute  of  14  Geo.  3,  cap.  91,  and  17  Geo. 

Sycap.  18. 
22 
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The  defendants  cannot  ground  their  right  to  land  or  receive 
freights   on  another  person's  freehold    upon  any  custom,  for 
none  such  exists.    The  late  proprietaries  claimed » a  ri^ht  by 
way  of  prerogative,  to  grant  patents  for  ferries ;  but  they  never 
pretended  this  claim  where  the  patentee  was  not  possessed  of 
lands  on  both  sides  of  the  water,  or,  at  least,  had  not  the  permis- 
sion of  the  owners  of  the  landings.    The  acts  of  the  legislature 
in  the  instances  cited  by  the  plaintiff's  counsel,  strongly  nega- 
tive the  idea  that  a  person  may  trespass  on  the  property  of  his 
neighbor  with  impunity,  even  by  landing  his  boats  on  the  rocks 
of  an  opposite  shore,  the  freehold  of  another.    The  judgment 
on  the  demurrer  in  8  Term  Rep.  260,  fully  establishes  the  doc- 
trine which  must  govern  this  case  on  the  principles  of  the  com- 
mon law. 

The  usage  set  up  by  the  defendant,  as  to  this  ferry,  will  not  op- 
erate as  a  good  ground  of  defense.  While  the  holders  of  the  fer- 
ries on  each  side  of  the  river  enjoyed  the  mutual  advantage  of 
landing  on  each  other's  shore,  each  derived  a  benefit  from  the 
permission  of  his  opposite  neighbor.    A  reciprocity   of  indoi- 
gence  and  good  ofQces  was  advantageous  and  necessary  on  both 
hands;    but  this  was  obligatory  on    neither,  longer  than  tbej 
thought  proper,  or  deemed  it  convenient.    Therefore,  when  Ep- 
pele  discontinued  the  old  ferry,  and   sold  his  landing  to  the 
plaintiff,  whose   new   ferry  lay  lower  down  the   river,  as  the 
plaintiff,  his  assignee,  could  receive  no  benefit  from  the  landing 
on  the  opposite  shore,  be  was  under  no  moral  or  equitable  ob- 
ligation to  continue  a  license  originally  founded  on  mutual  ad- 
vantage.    The  plaintiff  determine^  this  license  by  forbidding 
the  defendants  and  their  boatmen  from  landing  on  his  shore, 
and  they  persisting  after  such  notice,  are  guilty  of  a  trespass, 
for  which  they  must  make  reparation  in  damages. 

The  suits  being  brought  to  try  the  right  of  the  defendants  to 
land  and  receive  freights  on  the  plaintiff's  shore,  it  was  then 
agreed  that  the  jury  should  give  a  verdict  for  the  plaintiff, 
with  six  pence  damages,  and  six  pence  costs,  which  was  done 
accordingly. 

Messrs.  Ingersoll,  C.  Smith,  and  Henry,  jpro  guer. 

Messrs.  Duncan,  Kittera,  and  Hanna,^o  def. 
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LesBee  of  Thomas  Weloh,  Robert  Welch,  and  Joseph  Welch 

V8.  Peter  Bakes  and  John  Ludwig. 

Qiuere,  whether  a  pkdntiff  may  pocket  his  distriogas,  and  whether  he  is 
compellable  to  pay  the  costs  of  the  tenn,  before  the  action  is  continued,  when 
he  will  not  try  it  ?  Court  will  not  oblige  the  plaintiff  in  such  case  to  agree  to 
the  taking  of  depositions  to  be  read  in  evidence  at  all  events. 

Mk.  Ikoebsoll,  for  the  defendants,  moved  that  the  cause  of 
the  plaintiff  should  not  be  postponed,  unless  the  costs  of  the  term 
were  paid,  and  cited  Dallas,  29,  Eeppele  vs.  Williams,  that  it 
would  be  a  contempt  to  pocket  the  venire  facias. 

Mil  C.  Smith,  for  the  plaintiff,  urged  that,  there  being  no  pro- 
Yiao  rule,  and  the  distringas  being  the  plaintiff  ^s  writ  and  con- 
sidered to  be  in  his  possession  only,  he  was  not  compellable  to 
pay  costs  in  the  first  instance,  and  the  Court  would  not  impose 
such  terms  on  him. 

M'Eean,  C.  J.,  was  of  opinion  that  the  plaintiff  could  not 
pocket  his  distringas  without  the  leave  of  the  Court,  and  that 
previous  to  the  continuance  of  the  suit  by  the  plaintiff,  after  his 
giving  notice  of  trial,  the  defendants  might  insist  on  his  paying 
the  costs  of  the  term. 

Teates^  J.  I  do  not  think  that  the  Court  will  compel  the 
plaintiff  to  file  his  distringas  against  his  consent  (see  3  Mod., 
245,  246) ;  and  it  has  been  ruled  at  Nisi  Prius,  at  Carlisle,  in 
Seely's  lessee  vs.  Gregory,  that  even  after  a  rule  for  trial  by  pro- 
viso obtained,  where  the  defendant  neglected  to  issue  his  dis- 
tringas by  proviso,  and  the  plaintiff  took  out  his  distringas^  that 
the  plaintiff  was  not  obliged  to  file  his  distringas.  [May  Assizes, 
1787.]  The  only  question  seems  to  be,  whether  the  costs  should 
be  paid  previous  to  the  cause  going  off.  As  to  the  rule  in  such 
case,  that  the  plaintiff  should  pay  the  costs  of  the  term,  it  ap- 
pears to  be  a  matter  of  course ;  it  may  be  enforced  by  attach- 
ment, and  the  Court,  on  application  of  the  defendants,  would 
probably  stop  further  proceedings,  until  the  rule  was  complied 
with.  But  I  have  never  known  it  to  be  the  practise  to  require 
the  payment  of  the  costs  in  the  first  instance  as  a  term  on  the 
plaintiflT,  before  a  proviso  rule  taken.  Until  such  rule  had, 
or  a  rule  for  trial  or  nonpros^  the  defendants,  by  the  policy  of 
the  law,  have  not  the  cause  in  their  possession. 

The  defendants'  counsel  then  moved  that  the  action  should 
not  be  permitted  to  go  off,  unless  the  plaintiff  would  agree  to  the 
taking  of  the  depositions  of  certain  witnesses  then  attending,  and 
that  tiie  same  should  be  read  in  evidence  at  the  trial  at  all  events. 
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Bat  the  Court  declared  that  the  defendants,  not  having  the  cause 
in  their  power,  they  coald  not  impose  terms  on  the  plaintiff;  yet 
they  recommended  to  the  plaintiff's  counsel  to  agree  to  a  reason- 
able and  equitable  rule,  as  to  the  taking  of  the  depositions  re- 
quired, which  was  afterwards  agreed  to  by  mutual  consent,  the 
depositions  so  taken  to  be  read  in  evidence  on  the  common 
terms. 


AT  NISI  PEIUS,  AT  READE^G, 

MAY  ASSIZES,  1792. 

CORAM,  MCKEAN,  CHIEF  JUSTICE.  AND  YEATE8. 


James  Evans,  executor  of  Nathan  Evans,  vs.  Thomas  Jonbs 
and  wife,  late  Mary  Nicholas,  administratrix  of  Thomas 
NiOHOLAS,  and  terre-tenant. 

The  recording  of  a  mortgage  is  a  constructive  notice  to  all  the  world.  It  is 
not  absolutely  necessary  that  mortgagees  should  have  the  possession  of  title 
deeds ;  but  when,  after  the  execution  of  a  mortgage,  and  before  tho  same  is 
recorded,  a  sum  is  borrowed  from  a  second  mortgagee,  on  the  strength  of  the 
title  papers,  without  notice  of  the  first  mortgage,  the  first  mortgage,  perhaps^ 
will  be  posted  postponed. 

SoiBB  Faoias  8ur  mortgage  to  testator,  dated  11th  August, 
1759,  for  securing  the  payment  of  lOOZ.  on  the  27th  September, 
1775,  regularly  recorded.  The  defendants  pleaded  payment, 
with  leave  to  give  the  special  matters  in  evidence. 

The  defense  set  up  (besides  the  length  of  time,  which  was  not 
much  insisted  on  at  the  trial),  was  that  the  mortgagee  never  had 
the  possession  of  the  title  deeds  of  the  lands,  or,  if  he  ever  was 
possessed  of  them,  that  he  had  given  them  up  to  the  mortgagor 
or  his  administratrix  (who  was  his  daughter) ;  and  that,  by  rea- 
son thereof,  the  lands  had  been  appraised  at  their  full  value  un- 
der an  order  of  the  Orphans'  Court,  and  had  been  vested  by 
three  different  mesne  conveyances  in  Peter  Plank,  the  terre-ten- 
ant, who  now  produced  the  title  deeds. 

The  defendants'  counsel  insisted  that  here  was  a  legal  decep- 
tion, and  that  the  plaintiff's  mortgage  ought  not  to  prevail  against 
the  terre-tenant,  who  had  purchased  fairly,  without  notice  of  the 
incumbrance.  They  cited  9  Mod.,  37.  One  having  a  title  to 
lands,  and  not  giving  notice  to  a  purchaser,  it  is  fraudulent;  and 
this  holds  even  in  the  case  of  infants  and  femes  covert.  2  Atky.} 
49.  A  mortgagee  being  present,  and  giving  no  notice  of  his  in- 
cumbrance at  the  time  of  the  making  of  a  marriage  settlement, 
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he  shall  be  postponed.  1  Cha.  Rep.  60.  S.  P.  3  Wms.  281. 
The  first  mortgagee  permits  the  mortgagor  to  keep  the  title 
deeds,  and  the  mortgagor,  showing  a  fair  title,  mortgages  the 
premises  to  a  second  mortgagee,  to  whom  he  delivers  the 
deeds,  the  first  mortgagee  is  accessory  to  the  drawing  in  of  the 
second.  1  Wms.  394.  Mortgagee  of  a  ship  by  deed,  intrusts 
the  mortgagor  with  the  original  bill  of  sale,  and  the  mortgagor 
indorses  thereupon  subseqaent  mortgages  or  bills  of  sale  of 
several  parts  of  the  ship,  and  the  mortgagee  acquiesces,  this  is 
evidence  of  an  assent  in  such  mortgagee,  and  shall,  therefore, 
po8t|>ODe  him. 

On  the  part  of  the  plaintiff,  was  cited  the  resolution  of  the 
Court  in  the  case  of  Levinz  vs.  Will.  Dallas,  486.  "  The  record- 
ing of  a  mortgage  amounts  to  a  constructive  notice  to  all  men, 
and  supersedes  the  necessity  of  eaypresa  personal  notice." 

Per  Curiam.  This  matter  has  already  been  settled  in  effect, 
by  the  solemn  decision  of  the  Supreme  Court  in  the  case  quoted 
by  the  plaintiff's  counsel.  In  Pennsylvania,  ^•any  one,  by  hav* 
ing  recourse  to  the  ofSces  of  the  recorders,  may  ascertain  the 
previous  liens  upon  the  property  which  he  wishes  to  purchase." 
The  records  are  constructive  notices  to  all  mankind.  We  still 
adhere  to  that  opinion.  Our  situation  is  very  different  from 
that  of  England,  as  to  transferring  or  mortaging  landed  prop- 
erty. There,  by  a  general  statute  (27  Hen.  8  c.  16),  bargains 
and  sales  alone  by  deed  indented,  must  be  enrolled  within  six 
months  in  one  of  the  Courts  of  Westminster  Hall,  or  with  the 
emtos  rotvlorum  of  the  county.  2  Black.  Com.  338.  In  the 
counties  of  York  and  Middlesex,  and  some  other  provincial  divis- 
ions, special  acts  of  Parliament  have  directed  the  registry  of 
deeds  and  wills  in  their  several  districts ;  but  it  is  confined  to 
them  alone.  Ibid,  343.  It  is  not  to  be  wondered  at,  that,  in 
England,  the  circumstance  of  the  mortgagee  having  the  title 
deeds  in  his  hands  should  be  deemed  of  consequence,  where  the 
alienation  or  incumbrances  are  secret.  There,  purchasers  or 
creditors  cannot  know,  with  any  absolute  certainty,  what  the 
estate,  and  the  title  to  it,  in  reality,  are,  upon  which  they  are  to 
lay  out  or  lend  their  money.    2  Black.  Com.  842. 

Bat  it  is  not  so,  here.  The  law  directs  that  mortgages  shall 
be  recorded  within  six  months,  and  any  man  may  discover  the 
incumbrances,  if  he  will  take  the  trouble  of  searching  the  proper 
offices.  If  he  will  not,  he  must  impute  the  consequences  to  his 
own  laches.  ViyUantibus  non  dormienitHms  leges  mbserviurU. 
Besides,  it  is  not  a  general  custom  in  this  government  for  mort- 
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gagees  to  receive  the  poseession  of  title  deeds.     It  may  be  done, 
in  some  instances,  by  very  prudent  persons,  who  lend  out  money,  i 
ex  aJmndcmti  eautda^  bnt  it  is  far  from  being  generally  practised. 

The  chief  justice,  in  the  course  of  the  trial,  said :  In  one  case 
only,  can  the  mortgagee  be  affected  by  suffering  the  title  deeds 
to  remain  in  the  hands  of  the  mortgagor;  and  that  is,  where, 
after  the  execution  of  the  mortgage,  and  before  the  same  is  re- 
corded, the  mortgagor,  on  the  strength  of  the  title  papers  in  bis 
hands,  borrows  money  on  a  second  mortgage.  If  this  second 
loan  was  made  without  knowledge  of  the  first  incumbrance,  and 
before  the  first  mortgage  was  put  into  the  recorder's  oflSce,  there 
I  should  apprehend  the  first  mortgagee  should  be  postponed. 

Messrs.  W.  Smith  and  Marks  Biddle,^^  fpier, 

Messrs.  Olymer  and  Kead,  pro  def, 

Yerdict  pro  juer.  by  consent,  for  2001. 

Vide  2  Brown's  Cha.  Rep.  650.  Mortgagee  of  a  reversion 
not  having  the  title  deeds,  shall  not  be  postposed  to  another 
mortgagee  (whose  mortgage  was  made  atTter  mortgagor  came 
into  possession)  who  has  the  title  deeds,  there  being  neither 
fraud  nor  gross  negligence. 
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SEPTEMBER  TERM,  1792. 

PRESENT  —  M*KEAN,  CHIEF  JUSTICE,—  8HIPPEN,  YEATES,  AND 

BRADFORD,  JUSTICES. 


John  Vauohan  and  Peter  Januaet,  aseignees  of  John  Nanoab- 
Bow,  vs.  John  D.  Blanohasd  and  Thomas  Russel. 

Depoffltions  of  witnesses  taken  under  a  commission  allowed  to  be  given  in 
eTidence,  though  it  did  not  appear  that  they  were  sworn  by  the  commission- 
erBw  Court  will  not  direct  a  nonsait,  though  the  evidence  is  not  very  clear 
with  the  plaintiff.  Where  a  landlord  claims  and  uses  certain  privileges, 
against  the  tenant*8  consent,  it  is  incumbent  on  him  to  show  that  he  reserved 
them ;  otherwise  he  suspends  the  rent. 

This  was  an  action  of  debt  for  651.,  for  one  half  year's  rent  of 
a  house  and  cellar  in  the  city  of  Philadelphia,  nndcr  a  parol 
lease,  brought  by  the  assignees  of  Nancarrow,  who  was  discharged 
under  the  insolvent  act.  The  plaintiffs  averred,  in  their  declara- 
tion, that  Nancarrow  held  the  property  as  tenant  for  a  term  of 
years,  under  a  demise  from  Mrs.  Ann  Pemberton,  and,  being  so 
possessed,  leased  the  same  to  the  defendant  for  the  residue  of 
the  term,  at  the  rent  of  1302.  per  annum. 

A  commission  issued  to  Kentucky  to  take  the  testimony  of  one 
James  Edwards,  and  his  answers  returned  to  the  interrogatories, 
were  offered  in  evidence  by  the  plaintiffs.  The  defendants  ex- 
cepted thereto,  alleging  that  it  appeared  by  the  return  of  the 
commission  that  the  commissioners  had  not  administered  the 
oath  to  him,  who  were  the  only  persons  delegated  and  author- 
ized by  the  Oourt  for  that  purpose,  and  that  the  said  Edwards 
appeared  to  have  been  sworn  before  a  justice  of  peace,  with- 
out mentioning  his  name,  or  any  certificate  transmitted  of  his 
being  in  the  commission  of  the  peace ;  but  the  Court  overruled 
the  objection.  It  is  stated  by  the  commissioners  that  the  wit- 
ness was  duly  sworn  by  a  justice  of  the  peace,  and  it  may  fairly 
be  presumed  to  have  been  done  in  their  presence ;  omnia  pT(B^ 
9umuntur  legitime  facta,  donee  prohetur  m  contrarium.  (1  Co. 
Lit,  232.) 

The  answers  to  the  interrogatories  were,  therefore,  read,  and 
the  plainti£&  having  closed  their  testimony,  the  defendants'  coun- 
sel moved  for  a  nonsuit,  contending  that  as  the  plaintiffs  had 
stated  the  circumstances  of  Nancarrow's  title  in  their  declaration, 
the  same  ought  to  be  proved,  and  dted  Dougl.,  643. 

The  Court  ruled  that  there  was  evidence  given  by.  Edwards 
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in  his  answers  to  the  interrogatories  as  to  this  point,  thongh  it 
did  not  fully  appear,  from  the  wording  thereof,  whether  he  knew 
the  fact  of  his  own  knowledge,  or  collected  it  from  hearsay.  It 
was,  however,  testimony  to  that  point,  of  which  the  jnry  were 
the  proper  judges,  and,  therefore,  the  direction  of  the  nonsuit 
was  refused. 

It  was  shown,  by  the  testimony  adduced  by  the  defendants, 
that  I^ancarrow  had,  some  time  after  his  leasing  the  premiseB 
to  the  defendants,  claimed  a  right  of  passage  through  the  cellar 
leased  to  another  cellar  back,  though  he  had  other  coramnnica- 
tions  thereto,  and  had  actually  used  this  privilege  against  their 
will  and  consent.  The  Court  were  of  opinion  that  it  was  incum- 
bent on  the  plaintiffs  to  show  in  evidence  the  reservation  of  this 
privilege;  otherwise,  the  said  Nancarrow  had,  by  his  own  act, 
suspended  the  rent,  and  cited  Gilb.  Law  of  Evid.,  283.  If  the 
lessor  enter  Into  part  the  whole  rent  is  suspended  ;  for  the  lessor 
cannot  apportion  it  by  a  wrongful  act  of  his  own. 

Verdict  for  the  defendauts. 

Messrs.  Rawle  and  Heatly,^r(7  quer. 
Messrs.  Ingersol  and  Sergeant,  ^re^efof. 


John  Shaw,  indorsee  of  Michael  Conor,  v%.  Samuel  Wallis. 

Application  for  a  rule  for  security  for  costSi  in  the  case  of  a  foreign  plaintiff, 
is  never  too  late,  unless  it  goes  to  procnre  delay. 

This  cause  having  been  put  on  the  list  of  issues  to  be  tried  by 
a  struck  jury,  the  plaintiff  now  declined  trying  the  same,  where- 
upon the  defendant  moved  for  a  rule  for  security  for  costs,  the 
plaintiff  living  out  of  the  state. 

This  was  opposed  by  the  plaintiff's  counsel,  who  alleged  that 
such  a  rule  could  not  legally  be  granted,  and  more  particularlv 
at  this  late  stage  of  the  cause. 

The  Court  declared  that  the  more  modern  authorities  war- 
ranted the  entering  of  such  a  rule.  (1  Term  Rep.,  267, 362;  4 
Burr.,  1177 ;  2  Term  Rep.,  491.) 

There  is  a  much  stronger  necessity  for  this  practise  in  Penn- 
sylvania  than  in  England,  where  the  parties  regularly  pay  for 
the  services  of  the  different  ofScers  as  they  proceed  in  thesoit 
The  application  for  snch  a  rule  is  never  too  late,  unless  it  goes 
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to  procnre  delay ;  as  if  tho  plaintiff  was  ready  now  to  try  the 
action,  and  the  defendant  bad  moved  for  the  mle  at  this  term 
previous  to  the  trial,  there  the  Court  would  reject  the  applica- 
tion ;  but  as  the  plaintiff  will  not,  in  the  principal  case,  be  d&> 
layed,  the  rule  must  be  entered,  that  the  plaintiff  do  give  se- 
curity for  costs  by  the  next  term,  or  non  pros. 

Mr.  Mojlan,^^  q'uer. 

Mr.  S.  Levy,  jm>  def. 


PRE8EKT  •  SHDPPEN,  YEATES,  AND  BRADFORD,  JUSTICES. 


WiLUAM  Wood  v$.  Oeobge  Boaoh  and  James  Cbawfobd,  Gaje^ 

NiSHBBS  OF  James  EiiLiOT. 

A  bill  of  lading  not  sigiMKl,  but  kept  by  the  captain  for  his  own  use,  is  no 
evidence  to  show  that  goods  were  shipped,  and  a  bill  of  lading  signed. 

On  a  plea  of  ntiUa  bona  to  a  foreign  attachment  with  leave  to  give  the  spe- 
cial matter  in  evidence,  written  notice  having  been  given  that  the  defendant 
would  insist  on  the  non-jyayment  or  tender  of  freight  of  the  goods  shipped,  it 
may  be  given  in  evidence  withoat  pleading  the  cause  of  detainer  specially. 
Goods  may  be  stopped  by  the  shipper  in  transitu,  only  where  they  have  not 
Veen  paid  for,  or  the  party  is  insolvent,  but  not  when  they  have  been  shipped 
to  pay  a  precedent  debt. 

Scire  facias  8ur  foreign  attachment.  Plea  n^uUa  bona^  with 
leave  to  give  the  special  matters  in  evidence. 

The  defendants  rested  their  defence  on  two  points:  1.  That 
the  goods  attached  having  been  laden  on  board  the  ship  Alex- 
ander, whereof  George  Roach,  one  of  the  defendants,  was  mas- 
ter, previous  to  the  attachment,  were  tacitly  obliged  for  the 
freight,  and,  as  it  were,  bailed  for  that  purpose.  Beawes'  Lex 
Mercat.  112 ;  Moll.  lib.  2,  c.  4,  §  9 ;  lb.  lib.  2,  c.  8,  §  19 ;  2 
Eqo.  Gas.  Abr.  98,  pi.  1 ;  3  Bac.  Abr.  598 ;  2  Bac  Abr.  852. 

2.  That  one  Robert  Elliot,  in  Ireland,  had  a  prior  legal  title 
to  the  plaintifT  in  the  attachment ;  a  bill  of  lading  having  been 
dgned  by  the  captain  on  the  receipt  of  the  goods  on  board,  and 
the  shipment  having  been  made  by  James  Elliot  in  consequence 
of  a  precedent  debt,  due  from  James  to  Robert  Elliot.  They 
cited  to  this  point  1  Term  Rep.  209 ;  1  Stra.  165 ;  4t  Burr. 
8238. 

It  was  also  insisted,  that  the  captain  should  have  been  indem- 
nified, previous  to  the  attachment  executed. 

To  prove  the  signing  of  the  bill  of  lading  previous  to  the  at- 
tachment, a  copy  of  the  bill  of  lading,  not  subscribed  by  Capt. 

*Tlie  chief  Jastfoa  was  oonfined  «t  home,  1^  Indispositfqn,  during  tt|e  fenudnder  of  tho 

term. 
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Roach,  but  kept  by  him  for  his  own  government,  dated  S9th 
October,  1787,  with  his  affidavit  annexed,  taken  on  the  Ist  De- 
cember, 1787,  that  he  had  signed  two  bills  of  lading  of  the 
same  tenor  and  date,  prior  to  the  laying  of  the  attachment  by 
the  plaintiff,  were  offered  in  evidence  by  the  defendant's  coan- 
sel,  and  objected  to  by  the  plaintiff. 

The  Court,  on  argument,  overruled  tlie  evidence;  it  being 
the  mere  oath  of  the  captain,  who  was  one  of  the  defeodants, 
and  therefore  a  copy  not  duly  approved,  and  the  defendants  after 
so  great  a  length  of  time  having  had  it  in  their  power  to  procure 
by  a  commission  one  of  the  original  bills,  or  a  copy  thereof,  taken 
by  some  indifferent  person. 

The  plaintiff  contended,  that  it  would  be  extremely  unrea- 
sonable to  demand  the  full  freight  of  goods  on  their  being 
merely  put  on  board,  upon  the  service  of  an  attachment 
Freight  was  not  due  until  the  ship  had  broke  ground.  Beawes, 
110;  MoL  lib.  2,  c.  4,  §  4.  Besides,  whatever  might  be  the 
jury's  idea  of  the  freight,  they  might  deduct  it  from  the  value 
of  the  property  attached,  and  it  would  go  in  mitigation  of  the 
sum. 

There  was  no  occasion  for  an  indemnity  to  Captain  Boach, 
because  the  sheriff's  general  bond  of  office  was  an  adequate  se- 
curity to  him ;  and  if  the  sheriff  had  levied  on  or  attached  goods 
belonging  to  another,  a  complete  remedy  might  be  had  against 
him: 

Here  was  no  satisfactory  evidence  of  the  captains  having 
signed  a  bill  of  lading,  or  of  the  existence  of  a  precedent  debt 
from  James  to  Robert  Elliot.  ,  Goods  in  the  hands  of  a  factor 
are  not  affected  by  his  bankruptcy.  2  Espin^se,  327.  Goods 
in  transitu  may  be  stopped  by  the  consignor.  1  Atky.  246.  So 
may  he  stop  them  by  a  friend  before  they  come  to  the  hands  of 
the  consignee  in  a  foreign  port.  2  Term  Bep.  63,  674.  3  Term 
Bep.  119,  788. 

The  plaintiff  also  insisted,  that  if  the  defendants  meant  to 
take  advantage  of  the  non-payment  or  tender  of  the  freight, 
they  should  have  pleaded  it,  and  likened  it  to  the  case  of  fl 
horse  attached,  where  an  innkeeper  may  plead  his  detainer  for 
horse  feed.    Law  Corpora.  246. 

To  this  last  .objection  the  defendant's  counsel  replied,  that 
under  the  leave  to  give'  special  matters  in  evidence,  they  had 
given  written  notice,  pursuant  to  the  rules  of  the  Court,  that 
they  meant  to  insist  on  the  non-payment  or  tender  of  the  freight 
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of  the  goods  attached  as  one  of  the  grounds  of  their  defense, 
which  wae  equivalent  to  pleading  of  the  same. 

The  proof  of  the  captain  having  signed  a  bill  of  lading  of 
the  goods  shipped  on  account  of  Kobert  Elliot,  and  espeeially  of 
the  existence  of  a  preceding  debt  from  James  to  Robert  Elliot, 
turned  out  on  the  evidence  to  be  extremely  defective.  It  also  ap- 
peared that  the  freight  of  the  goods  had  been  paid  in  Ireland,  and 
Captain  Boach  and  the  owners  had  been  indemnified  by  Bobert 
Elliot  against  the  present  suit 

The  Court,  on  the  point  of  pleading,  declared  their  opinion, 
that,  aa  written  notice  had  been  given  of  the  defendants'  inten- 
tion to  avail  themselves  of  the  non-payment  of  the  freight  on 
B^vice  of  the  attachment,  which  fully  prevented  all  surprise, 
and  the  same  had  not  been  excepted  to,  this  matter  could  not 
now  be  insisted  on  ; .  but  they  did  not  declare  their  sentiments, 
whether  in  strictness  this  cause  of  detainer  should  have  been 
specially  pleaded. 

The  freight  had  been  paid,  and  the  captain  and  owners  of  the 
ship  had  been  actually  indemnified  in  Ireland  against  the  event 
of  the  present  action  ;  in  fact,  the  real  contest  now  was  between 
the  plaintiff  and  Robert  Elliot,  who  claimed  the  property  at- 
tached. 

The  leading  fiacts  to  ascertain  whose  property  the  goods  were, 
were  comprised  under  three  heads :  1st,  Were  the  bills  of  lad- 
ing signed  by  Oaptain  Boach  prior  to  the  attachment  t  2d, 
Were  the  goods  shipped  by  James  Elliot  on  account  of  Bobert 
Elliot  i    And,  3d,  Was  there  a  honafide  preceding  debt  due  ? 

On  the  solution  of  these  three  questions,  the  merits  of  the 
present  cause  rested.  K  the  jury  were  clearly  satisfied  from  the 
evidence  and  the  whole  circumstances  of  the  case,  in  the  affirm- 
ative of  those  questions,  then  the  property  of  the  goods  was 
vested  in  Bobert,  and  in  that  case  the  attachment  would  not  lie, 
for  goods  may  be  stopped  by  the  shipper  in  i/ransitv,  only  where 
they  have  not  been  paid  for  or  the  party  is  insolvent,  but  not 
where  they  have  been  shipped  to  pay  a  precedent  debt.  If  the 
jury  were  not  so  satisfied,  then  the  verdict  should  pass  for  the 
plaintiff. 

Verdict  for  the  plaintiff,  that  the  defendants  have  goods  in 
their  hands,  which  the  jurors  appraise  at  662.  8«. 

Messrs.  Sergeant  and  Todd,  jgro,  quer^ 
Mr.  Mbylan,  pro  def. 
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John  John  vs.  William  Nioholls. 

The  goyernor,  and  not  the  corporation  of  the  city  of  Philadelphia,  lias  the 
power  of  appointment  of  the  clerk  of  the  City  Court. 

This  cause  came  before  the  Court  on  a  case  stated,  and  the 
only  question  was,  whether  the  governor  of  the  commonwealth, 
or  the  corporation  of  the  city  of  Philadelphia,  have  the  power  of 
appointment  of  the  clerk  of  the  City  Court. 

It  had  been  argued,  last  term,  by  Mr.  Ingersol,  attorney  gen- 
eral for  the  plaintiff,  and  by  Mr.  Tilghman,  for  the  defendant 

On  the  part  of  the  city,  two  points  had  been  made :  let.  The 
corporation  acquire  their  right  of  appointment  as  incidental  to 
their  corporate  capacity.  2d,  It  is  given  to  them  by  express 
words. 

On  the  first  head  it  was  said,  that  it  is  incident  to  the  power 
of  a  Court  appointed  by  the  crown,  to  appoint  a  bailiff  or  ser- 
geant to  execute  process.  1  Bac.  Abr.  565.  Cites  Bol.  Abr. 
626.    F.  pi.  1. 

The  clerk  of  a  Court  is  within  the  same  reason.    All  corpora- 
tions in  England  appoint  their  clerks.    An  incidental  officer 
may  be  appointed  by  the  principal.    3  Bac.  Abr.  721.    Justices 
of  Courts  have  always  appointed  their  clerks  for  two  reasons: 
1st,  Because  they  are  best  able  to  make  the  appointments.    2d, 
The  clerk  enters  the  Court's  judgments  and  keeps  their  records. 
The  king  cannot  grant  the  office  of  the  county  clerk,  for  it  be- 
longs to  the  sheriff.    2  Inst.  425.    3  Bac.  Abr.  721.    It  is  obvi- 
ous that  corporations  are  more  immediately  responsible  for  the 
conduct  of  their  officers.     Sheriff  must  appoint  the  clerk  of  his 
County  Court,    4  Co.  82,  Mitton's  case.    The  office  of  Exigen- 
ter  was  granted  by  Queen  Mary,  and  also  by  Sir  Nicholas  Ba- 
con, chief  justice  of  C.  B.,  who  claimed  it  by  prescription.    The 
office  of  the  queen's  patentee  was  held  void.    Dy.  375.  Anders. 
162,  Cavendish's  case.     Sir  Rowland  Holt  was  appointed  by  hifl 
brother.  Sir  John  Holt  (ch.  just),  as  chief  clerk  for  enrolling  pleas 
in  B.  R.    A  contest  arose  hereupon  between  him  and  the  Doke 
of  Grafton,  the  patentee  of  the  crown.    No  judgment  appearsto 
have  been  given.     Show.  Pari.  Cas.  11.    But  the  uniform  usage 
since  has  been,  that  the  chief  justice  of  B.  R.  hath  appointed  to 

this  office. 

[NoTB. —  The  case  of  Sir  Rowland  Holt  was  settled  by  the 
king's  interposition,  and  Lord  Chief  Justice  Holt  made  a  hand- 
some allowance  out  of  the  profits  of  the  office  to  the  young  Dnke 
of  Grafton.    See  Lord  Holt's  Life,  6.] 
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On  the  Becond  head  it  was  contended  that  by  the  39th  section 
of  the  act  incorporating  the  city,  p.  36,  it  is  directed,  "  that  for 
the  well  governing  of  the  said  city,  and  the  ordering  the  affairs 
thereof,  there  shall  be  such  other  officers  therein,  and  at  snch 
salaries  as  the  mayor,  recorder,  aldermen,  and  common  council 
men,  in  common  council  assembled,  shall  direct,"  which  words 
would  reach  the  present  case;   and  by  the  44th  section  it  is 
declared,  that  ^^  the  constructions  on  the  act  shall  be  favorable  to 
the  powers  of  the  city."     The  right*of  making  by-laws  is  inci- 
dental to  a  corporation,  though  the  power  is  not  expressly  given ; 
but  when  the  charter  gives  the  company  a  power  to  make  by- 
laws, they  can  only  make  them  in  such  cases  as  they  are  enabled 
to  do  by  the  charter.     2  P.  Wms.  209.     A  charter  not  prescrib- 
ing the  mode  of  election  of  a  mayor,  the  corporation  may  make 
a  by-law  for  that  purpose.    8  Term  Eep.  198.    Power  of  a 
motion  is  incidental  to  a  corporation.    Doug.  152,  153. 

Under  the  old  proprietary  charter  to  the  city,  the  mayor  re- 
corder, aldermen,  common  council  men,  and  town  clerk,  were, 
in  the  first  instance,  appointed  by  the  instrument,  but  the  cor- 
poration have,  since  their  first  organization,  invariably  appointed 
their  clerk. 

To  this  it  was  answered  by  the  attorney  general,  in  behalf  of 
the  commonwealth,  that  the  legal  exercise  of  the  present  power 
on  the  part  of  the  city,  must  depend  on  the  act  of  incorporation. 
The  cases  in  England  are  not  applicable.  Here  an  act  of  the 
legislature  ascertains  the  powers  of  the  corporation ;  they  are  not 
founded  on  immemorial  custom  and  usage,  as  the  cases  of  the 
appointment  of  the  Exigenter  of  0.  B.,  and  chief  clerk  for  en- 
rolling pleas  in  B.  R.,  cited  for  the  *city.  The  corporation  de- 
rives its  existence,  power,  and  authority,  from  the  act  of  11th 
March,  1789. 

The  words  of  the  39th  section  of  the  act  refer  to  salary  oflBcers 
inder  the  corporation,  but  cannot  be  reasonably  extended  to 
,  oflice  of  clerk  of  the  City  Court,  who  must,  from  the  nature 
of  his  office  in  a  populous  city,  transact  more  business  respect- 
ing public  offences  than  any  county  clerk.  He  is,  in  the  city, 
what  the  sessions  clerk  is  in  each  county.  The  governor,  by 
the  constitution  of  2d  September,  1790,  is  considered  as  the 
depositary  of  the  executive  power,  unless  otherwise  appropriated ; 
an  d^e^^^a;^^^^  must  appear  in  the  present  instance,  other- 
wise the  power  of  appointment  must  devolve  on  the  governor. 
But  no  such  exception  does  appear  in  the  act  of  incorporation  of 
the  city ;  and  no  necessity  exists  for  the  appointment  by  the  cor- 
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poration,  when  the  governor  can  constitutionally  exercise  that 
power.     Wherefore,  &c. 

The  decision  of  the  cause  stood  over  until  this  term ;  and  now 
Shippen,  J.,  delivered  the  opinion  of  tlie  Court,  as  follows:  — 

The  sole  question  in  this  case  is,  whether  the  governor,  or 
the  corporation  of  the  city  of  Philadelphia,  has  the  power  of 
appointment  of  the  clerk  of  the  City  Court  ? 

It  rests  on  the  true  construction  of  the  act  of  assembly  of 
11th  March,  1789,  incorporating  the  city,  and  of  the  state  consti- 
tution, agreed  to  in  convention,  on  the  2d  September,  1790. 

By  the  old  constitution  of  1776,  section  20,  the  supremo  ex- 
ecutive council  had  the  right  of  appointing  all  ofScers,  civil  and 
military,  unless  those  chosen  by  the  legislature,  or  reserved  to 
the  people  at  large.    The  act  of  assembly  of  the  4th  April,  1785, 
confirms  this  right  in  express  words,  in  pursuance  of  a  previous 
resolve  of  the  council  of  censors.    Under  the  act  of  14th  March, 
1777,  the  powers  of  tl^  mayor,  recorder,  and  aldermen,  were 
vested  in  three  justices  of  the  city,  and  the  supreme  executive 
council  appointed  the  clerk  of  the  City  Court.     It  therefore 
appears  evident  to  ns,  that  unless  an  exception  plainly  appears, 
the  right  of  appointment  is  vested  in  the  governor,  as  the  supreme 
executive  power. 

By  the  second  article  of  the  constitution  of  1790,  section  8,  the 
governor  is  to   appoint  all  officers,  whose   offices   are  thereby 
established,  or  which  shall  be  established  ^y  law,  not  otherwise 
specially  provided  for.    By  the  act  incorporating  the  city,  section 
39,  it  is  declared,  ^'  that  for  the  well  governing  of  the  said  city, 
and  the  ordering  the  affairs  thereof,  there  shall  be  such  other 
officers  therein,  and  at  such  salaries,  or  other  compensation,  as 
the  mayor,  recorder,  aldermen,  and  common  council  men,  in 
common  council  assembled,  shall  direct."    This  clause,  it  is  con- 
tended, vests  the  right  of  appointing  the  city  clerk  in  the  corpor- 
ation at  large ;  but  it  evidently  relates  to^  officers  necessary  for 
the  conducting  and  management  of  the  corporation  and  the 
internal  police  of  the  city ;  and  to  salary  officers  who  shall  receive 
a  compensation  stipulated  by  the  common  council  for  their  ser- 
vices.   The  section  cannot,  in  our  idea,  apply  to  the  office  of 
clerk  of  the  City  Court,  whose  duties  in  the  city  must  be  anal- 
ogous to  those  of  the  clerks  of  the  sessions,  in  each  county,  in  the 
state.    Nor  can  we  find  that  any  clause  in  the  act  incorporating 
the  city,  gives  the  corporation  the  power  of  appointing  the  dtjr 
clerk.    Our  opinion,  therefore,  is,  that  such  power  rests  withtbe 
governor,  agreeably  to  the  true  spirit  of  the  constitution. 

Judgment  pro  quer. 
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Mast  White  et  al.,  executors,  V8.  Charles  Hahiltok. 

W  reooTers  jadfment  against  H,  in  the  Supreme  Court,  on  a  removal  ft'om 


Philadelphia  county,  and  H  afterwards  sells  lands  in  Lancaster  county  to  I, 
and  then  becomes  a  bankrupt ;  the  lands  may  be  taken  in  execution  at  the  suit 
of  W,  on  a  teskaumji  fa.^  the  bankrupt  laws  not  operating  on  lands  conveyed 
anterior  tp  the  bankruptcy. 

A  judgment  in  the  Supreme  Court  upon  removals  from  the  proper  county' 
binds  defendants'  lands  throughout  the  state. 

A  QUESTION  arose,  whether  an  execution  could  be  served 
on  the  lands  of  the  defendant,  a  bankrupt,  on  the  following 
facta :  — 

The  plaintii&  commenced  a  suit  in  the  Oommon  Fleas  of  Phil- 
adelphia county,  against  the  defendant,  and  on  the  removal 
thereof  into  the  Supreme  Oourt,  judgment  was  obtained  3d  April, 
1785.    The  defendant,  for  a  valuable  consideration,  previous  to 
his  bankruptcy,  but  subsequent  to  the  plaintiff's  judgment,  sold 
and  conveyed  to  Abel  James  certain  lands  in  Lancaster  county. 
The  defendant  was  declared  a  bankrupt  in  1789,  but  on  an  issue 
jomed  for  this  purpose  between  Robert  Ralston  and  William 
Bell,  it  was  found  that  he  had  committed  acts  of  bankruptcy  in 
the  month  of  February,  1788.    The  plaintiffs  issued  a  testatum 
Jl^fa.  to  Lancaster  county,  on  which,  upon  the  7th  April,  1788, 
the  sheriff  of  that  county  levied  on  the  lands,  which  the  defend- 
ant had  conveyed  to  James. 

Messrs.  Lewis,  Sergeant,  and  Rawle  had  moved  to  set  aside 
the  execution,  contending  that  it  could  not  be  served  on  the  lands 
of  a  bankrupt,  after  an  act  of  bankruptcy  committed,  and  that 
the  bankrupt  law,  controlled  the  judgment,  no  execution  having 
been  previously  executed. 

They  were  opposed  herein  by  Messrs.  IngersoU  and  Wiloocks, 
for  the  plaintiffs,  and  upon  argument  at  the  last  term,  the  Court 
were  clearly  of  opinion  that,  Hamilton  having  conveyed  the  lands 
to  James  apterior  to  his  bankruptcy,  the  bankrupt  laws  could 
not  operate  on  his  property.  The  lands  could  not  vest  in  the 
commissioners,  nor  the  moneys  arising  therefrom  be  distributed 
among  the  general  creditors  of  the  defendant.  The  lien  of  the 
plaintiff's  judgment,  therefore,  continued  on  the  defendant's 
lands,  in  the  hands  of  the  purchasers.  The  cases  of  Orlebar 
w.  Fletcher  and  the  duke  of  Kent,  1  P.  Willms.,  737,  739,  and 
Qibbs  v8.  Gibbs,  Dallas,  374,  were  thought  decisive  as  to  this 
point. 

Another  objection  was  then  made,  that  the  judgment  in  the 
Supreme  Court,  on  the  removal  from  Philadelphia  county,  did 
not  bind  lands  in  Lancaster  county.  On  this  head  it  was  said, 
for  the  creditors  of  James,  that  a  cause  removed  from  the 
Comity  Court  partook  of  its  original  nature.  Judgments  in  the 
Supreme  Court  of  Pennsylrania  differ  from  those  in  the  Courts 
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at  Westminster,  because  there  several  degita  to  different  coun- 
ties may  be  taken  out  together ;  but  here  the  practise  has  oni- 
formlj  been  to  jissue  an  execution  to  the  original  coantj,  and 
then  proceed  by  testatum. 

For  the  plaintiffs,  it  was  urged  that  by  the  act  (8  Geo.,  1,)  for 
"  establishing  Courts  of  Judicature  in  this  province  *'  (Old  edit 
of  Laws,  p.  85),  it  is  declared  that  the  justices  of  the  Supreme 
Oourt  shall  exercise  the  jurisdictions  and  powers  thereby  grant- 
ed, as  fully  and  amply  to  all  intents  and  purposes  whatsoever,  as 
the  justices  of  the  Courts  of  Kings'  Bench,  Common  Fleas,  aod 
Exchequer,  at  Westminster,  or  any  of  them,  may  or  can  do.    In 
England  the  lien  of  judgment  is  commensurate  to  the  jurisdic- 
tion of  the  several  Courts ;  so,  necessarily,  must  it  be  here.  There 
one  may,  upon  the  judgment  roll,  immediately  after  the  entiy  of 
the  judgment,  award  as  many  degita  into  as  many  several  coon- 
ties  as  he  pleases,  and  may  execute  all  or  any  of  them,  as  he 
thinks  fit,  and  where  he  pleases.     1  Lil.  Abr.,  689  ;  Cro.  Jao, 
246 ;  Imp.  Tract.  B.  R,  348;  Id.  C.  B.,  391.     Elegits  can  only 
issue  where  judgments  bind  lands.    The  origin  of  the  practise 
of  issuing  teatatwna  in  the  Supreme  Court  arose  from  the  ex- 
position of  the  24th  section  in  the  act  of  8  Geo.,  1,  which,  per- 
haps,  in  stdcftiess  should   have  been  confined  to  the  other 
Courts. 

They  also  suggested  that  the  universal  idea  entertained  by 
Courts  and  the  professors  of  the  law,  has  at  all  times  been  that 
such  judgments  in  the  Supreme  Court,  on  removals  from  the 
proper  county,  bind  the  defendant's  lands  generally,  throughout 
the  government. 

This  was  denied  by  the  defendant's  counsel;  whereupon  the 
Oourt  thought  proper  to  stay  giving  their  opinion  until  they  covld 
themselves  have  an  opportunity  of  making  the  necessary  inqnirieB 
thereupon. 

And  now  Shippen,  J.,  delivered  the  unanimous  opinion  of  the 
Oourt,  that  such  judgments  in  the  Supreme  Oourt,  upon  removals 
from  the  proper  county,  bind  the  defendant's  lands  throughout 
the  whole  state,  and  that  this  was  the  general  (almost  universal) 
idea  of  the  gentlemen  of  the  bar,  as  the  several  judges  bad  dis- 
covered, on  the  most  minute  inquiry.    The  act  ^^  relating  to  the 
securities  to  be  given   by  sheriffs  and   coroners,"   passed  5th 
March,  1790,  is  a  strongly  implied  legislative  declaration  to  this 
point.    That  act  declares,  sect  2,  that  ^'  sheriffs  shall  enter  into 
a  recognizance  before  the  supreme  executive  council,  or  com- 
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missioners  by  them  appointed,  which  recognizance  shall  be  in 
the  nature  and  effect  of  jadgnlents  obtained  iti  the  Supreme 
Court,  and  shall  bind  the  lands,  tenements,  and  hereditaments, 
of  the  said. sheriff  in  the  same  manner  as  snch  judgments,  to 
the  amount  of  the  security  given ;  and  to  prevent  injury  to  pur- 
chasers, the  same  to  be  filed  with  the  prothonotary  of  the  Su- 
preme Court,  who  shall  cause  a  docket  to  be  made  of  the  same 
for  the  information  of  parties  applying.*' 
Motion  of  defendant's  counsel  refused. 


Elizabbth  Rafp,  for  the  use  of  Babbaea  Sbybbbt  vs.  Isbabl 

Elliott. 

Coverture  of  the  plaintiff  pleaded  in  abatement,  without  an  affidaviti  or 
probable  cause  shown,  set  aside  by  the  Court 

AonoK  8ur  promissory  note.    Plea,  coverture. 

Mr.  Howell,  j!>r(?  qtter.y  obtained  a  rule  to  show  cause,  why  the 
plea  of  coverture  entered  in  the  last  vacation  should  not  be  set 
aside,  it  being  a  dilatory  plea  and  not  verified  by  afSdavlt,  nor 
any  probable  cause  shown  to  the  Court  to  induce  them  to  be- 
lieve that  the  fact  of  it  is  true,  agreeably  to  the  thirty-sixth  rule 
of  practise  of  the  Court. 

Mr.  Todd  now  showed  cause,  on  behalf  of  the  defendant,  and 
offered  to  lay  before  the  Court  probable  grounds  of  the  plaintiff's 
marriage. 

Sed  per  Our.  You  are  now  too  late ;  the  afSdavits  should 
have  been  filed  when  you  pleaded  the  dilatory  plea.  This  we 
take  to  be  the  spirit  and  true  intent  of  the  rule,  and  apprehend 
to  be  the  practise  in  England,  under  the  stat.  4  and  5  Ann.  c 
16,  §  11,  from  which  the  rule  is  taken.  Vide  8  Burr.  1617.  1 
Barnes,  267. 

Bnle  made  absolute  to  set  aside  the  plea,  for  want  of  an  affi- 
davit 
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money  out  of  Coart,  paying  the  same  over  to  the  creditors 
of  James  Sudden,  and  giving  security  under  the  direction  of 
the  Court  to  the  widow  of  Richard  Bndden,  for  the  payment 
of  the  annual  interest  of  the  money  to  her." 

That  rule  had  not  been  complied  with,  and  now,  Mr.  J£ 
Levy,  on  the  affidavit  of  Susannah  Strieker,  moved  that  the  mo- 
ney might  be  paid  over  to  Susannah  Budden,  the  widow  of 
Richard  Budden,  without  giving  any  security  for  the  same. 

He  urged  that  at  law,  she  was  clearly  entitled  thereto,  both 
as  surviving  administratrix  with  the  will  annexed  of  her  late 
husband,  and  also  as  tenant  for  life  of  the  property,  oat  of 
which  the  money  arose;  and  therefore  there  must  be  strong 
equity  indeed,  to  repel  her  from  taking  the  same. 

This  equity  could  only  be  in  the  representatives  of  her  son 
JTames,  or  his  creditors.     But  she  also  is  a  creditor  of  her  son. 
She  joined  in  the  mortgage  as  his  surety  and  Strieker's,  and 
therefore,  according  to  Justice  Ashurst,  having  contributed  her 
life  estate  for  their  benefit,  could  maintain  an  action  for  money 
paid.    Doug.  133,  184-.     One   partner  paying   more  than  his 
share,  may  recover  in  inddntatu8  assumpftit.  2  Black.  Rep.  949. 
One  defendant  may  prosecute  a  decree  in  equity  against  an- 
other; as  where  a  surety  pays  money,  the  principal  mnst  un- 
doubtedly indemnify  the  surety,  and  the  Court  will  make  that 
decree  over.     2  Vez.  622.    If  a  conveyance  had  been  made  of 
land,  the  money  not  paid,  as  against  vendee,  his  heir,  or  any 
claiming  under  him,  as  purchaser  with  notice  of  this  equity, 
the  land  mav  be  resorted  to.     2  Ves.  622.     When  there  is  an 
absolute  conveyance  of  lands,  and  part  of  the  purchase  money 
paid,  the  lands  may  be  followed  in  the  hands- of  a  seconder 
third  vendee,  when  there  has  been  notice.     1  Brown  Cha.  Rep. 
421.    A  factor  has  a  lien  on  goods  in  his  custody  for  the  gen- 
eral balance  of  accounts.     1  Burr.  494,  495.    Cross  demands 
should  be  favored,  by  deducting  the  lessor  sum  from  the  greater, 
and  liens  should  be  favored  being  founded  in  justice.    4  Burr. 
2120,  2121.    Liens  are  much  favored  upon  general  principles  of 

equity.    Kaime's  Prin.  of  Equ.  c.  4, 

Here  the  mother  is  a  very  meritorious  creditor  of  her  chil- 
dren, and  abstracted  from  her  claim  at  law,  is  entitled  to  every 
preference  in  equity,  which  this  Court  can  give  her. 

JS  contra^  Mr.  Sergeant,  in  behalf  of  the  creditors  of  James 
Budden,  insisted,  that  the  Court  would  not  try  the  question  of 
Mrs.  Budden  being  a  creditor  of  her  son,  in  this  summary 
mode,  upon  an  ex  parte  aflSdavit.  But  admit  her  to  be  a  cred- 
itor.   Has  she  a  lien  f    Has  she  sued  and  obtained  judgment 


^ 
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againBt  her  son's  administrators  ?  Other  bona  fide  creditors 
have  obtained  snch  judgments,  and  some  of  them  previous  to 
the  sheriff's  sale,  which  would  undoubtedly  create  a  lien  on  the 
real  property.  At  present,  the  widow  cannot  be  considered  in  a 
stronger  light  than  a  mere  simple  contract  creditor,  and  must 
therefore  wait  until  the  prior  judgments  are  discharged.  As 
late  tenant  for  life  of  the  premises  sold,  she  is  entitled  to  the 
interest  of  the  surplus  during  the  term  of  her  life,  but  to  no 
more. 

Per  Oariam.    We  can  permit  Mrs.  Susannah  Budden  to  take 
the  surplus   money   out   of    Court   on    no  other  terms,  than 
giving    security  under  our  direction,  for  the  payment  of  the 
principal  sum  after  her  death  to  the  administrators  of  her  son, 
for  the  use  of  his  creditors.    In  the  Common  Pleas  of  Philadel- 
phia county  in  the  case  of  Whitehill  V8.  Houston's  executors, 
testator  mortgaged  a  house  and  lot  in  Philadelphia,  and  then 
devised  the  same  to  his  wife  for  life,  remainder  to  his  son  in  fee. 
The  son  mortgaged  the  remainder.    The  premises  were  sold  on 
a  levari  faciaa  on  the  first  mortgage,  and  a  surplus  of  near  80^. 
remained  after  paying  the  first  mortgage  and  costs.  It  was  there 
ruled  that  the  second  mortgagee,  on  giving  security  for  the  pay- 
ment of  the  interest  of  the  surplus  to  the  widow  during  her  life, 
should  take  the  surplus  money  out  of  Court. 


Thoicab  Morbis  et  al.  surviving  executors  of  John  Morbis,  vs. 
Danibl  Gbiffith  et  al.  executors  of  Jas.  M'Conaughy.* 

M  mortgages  lands  in  his  life- time,  and  devises  all  his  real  estate  to  his 
mother ;  she  devises  the  mortgaged  premises  to  D  for  life,  with  power  to  dis- 
pose thereof  by  will,  and  makes  her  executors  residnaiy  devisees,  wIk)  sell 
two  of  the  tracts  for  payment  of  debts ;  the  sheriff  levies  on  all  the  lands  undis- 
posed of,  in  payment  of  the  mortgage  money,  on  a  judgment  on  the  bond ; 
adjudged  that  all  the  lands  levied  on  shall  contribute  according  to  the  value 
of  the  several  tracts. 

This  cause  came  before  the  Court  again,  on  a  motion  for  the 
Court's  direction  that  the  lands  levied  on  by  the  sheriff  of  Ches- 
ter county  should  contribute  according  to  the  value  of  the  sever- 
al tracts,  to  pay  off  and  discharge  the  debt,  interest,  and  costs  in 
this  action. 

AJierifacia8  had  been  issued  against  the  executors  of  James 
M'Conaughy,  upon  which  all  his  landed  property,  remaining 
undisposed  of,  had  been  levied,  and  on  an  inquisition  taken  be- 
fore the  sheriff,  it  was  found  that  the  rents,  issues,  and  profits 
thereof  would  be  suflScient  to  pay  the  debt  and  costs  within 

•  Ants,  p.  9.  ~" 
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seren  years.  The  argument  respecting  contribation  was  now 
had  by  consent,  in  the  same  manner  as  if  the  money  bad  been 
brought  into  Court. 

In  behalf  of  Mary  Darlington,  the  niece  of  Janet  M^Con- 
aughy,  to  whom  the  mortgaged  premises  had  been  devised  by 
the  said  Janet  for  life,  with  power  to  dispose  thereof  by  will  at 
her  death,  it  was  argued,  by  Messrs.  Ingersol  and  Sergeant,  that 
every  devise  of  land  is  specific,  and  such  devisee  shall   ha?e 
aid  of  the  personal  estate.    Ambl.  173.    A  pecuniary  legatee 
shall  not  have   aid  of  the  real  estate  devised  to  the  heir.    1 
Wms.  201.    Where  there  is  a  specific  devise  of  lands,  devisee 
shall  never  contribute  upon  an  average  with  the^  heir  at  law, 
while  the  real  assets  of  the  heir  are  sufficient.  1  Atky.  505.    8 
Yin.  442,  pi.  5.     A  specific  devisee  of  lands  is  a  favorite  in 
equity.  1  Brown's  Pari.  Cas.  213.    Where  real  estate  is  devised 
under  incumbrance,  the  devisee  shall  hold  it  exonerated  out  of 
the  real  assets  descended  on  the  heir,  as  between  the  devisee 
and  heir,  but  not  as  between  him  and  creditors.     2  Atky.  430, 
431.    Heir  to  be  charged  in  case  of  a  deficiency  of  personal 
assets.  Ibid.  434.    A  mortgage  on  land  is  considered  in  equity, 
merely  as  a  security  and  pledge  for  the  debt.  Ibid.  436.  1  Atky. 
487.  S.  P.  2  Atky.  437.     And  as  to  the  proper  application  of  the 
funds  for  payment  of  a  mortgage,  equity  leaves  it  just  as  it 
was   before.     One   seized  in  fee  of  the  manors  of  A  and  B, 
mortgages  A  for  4000Z.,  and,  by  will,  charges  all  his  real  es- 
tate with  payment  of  his  debts,  and    devises  A  to  C,  and  B 
to  D,  and  dies ;  the  devisee  of  A  shall  compel  the  devisee  of 
B  to  contribute  to  pay  the  mortgage  money  on  A.  1  Wms.  505, 
621. 

ItP  was,  moreover,  strongly  urged,  that  there  is  a  striking  dis- 
tinction between  the  cases  in  England  and  Pennsylvania.  There, 
real  estate  in  general  is  not  considered  as  assets  for  payment  of 
debts.  The  Stat,  of  3  and  4  W.  and  M.,  c.  14,  partially  remedies 
this,  in  the  case  of  specialty  debts.  2  Atky.  432.  But  in  this 
state,  matters^re  put  on  a  broader  bottom  of  substantial  justice. 
Every  man's  lands  here  are  subject  to  the  payment  of  his  debts, 
and  are  to  this  purpose  considered  as  personal  property;  snch 
debts  are  liens  on  the  estates  of  deceased  persons. 

The  policy  of  our  country  forbids  any  predilection  in  favor  of 
an  heir  at  law.  Now  where  is  the  difference  between  lands  be- 
ing charged  by  operation  at  law,  and  when  done  by  the  act  oi 
the  testator  himself?    Vide  1  Wms.  693. 

Mrs.  Darlington  claims,  as  a  specific  devisee,  the  lands  de- 
vised to  her.    Her  aunt  must  have  intended  that  she  sboald 
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take  a  beneficial  and  effectual  estate  therein.  She  has  in  no  part 
of  her  will  signified  her  intention  that  she  should  take  it  cmrh 
(mere.  If  the  testatrix  had  meant  to  give  her  the  lands,  and 
that  she  should  pay  off  the  incumbrance  of  the  mortgage,  to 
secure  her  life  estate  therein,  she  would  have  devised  to  her  the 
equity  of  redemption,  not  the  land  itself.  On  the  other  hand, 
her  residuary  devisees  are  merely  entitled  to  the  remainder  of 
her  estate  undisposed  of.    They  are  not  specific  devisees. 

E  contra^  it  was  insisted  by  Messrs.  Lewis,  Wilcocks,  and 
Tilghman,  for  the  residuary  devisees  of  Janet  M'Conaughy, 
that  if  the  cases  cited  in  behalf  of  her  neice,  applied  throughout, 
they  showed  that  the  land  devised  to  her,  though  peculiarly  de- 
voted and  liable  ti>  the  payment  of  that  incumbrance,  should 
be  wholly  exempted  from  a  proportion  of  the  mortgage  by 
which  it  was  bound ;  which  would  be  too  gross  to  be  contended 
for.  The  residuary  devisees,  under  Janet  M^Conaughy's  will, 
dwned  the  estate,  not  as  her  heirs  at  law,  but  as  specific  de- 
visees, equally  with  Mrs.  Darlington.  Such  a  construction  is  to 
be  put  on  her  will,  as  to  carry  every  part  of  it  into  execution,  if 
possible.  As  to  the  case  of  Galton  vs.  Hancock,  cited  for  the 
plaintifis,  it  depended  on  the  peculiar  penning  of  the  will,  and 
the  Lord  Chancellor  shows  the  grounds  of  his  opinion  in  2  Atky. 
435,  438,  439. 

The  mortgage  was  the  debt  of  James  M^Conaughy,  executed 
by  him  in  his  life  time.  The  personal  estate  of  his  mother, 
Janet,  was  not  subject  to  it,  nor  any  part  of  her  real  estate, 
except  what  vested  in  her  through  her  son.  Mrs.  Darlington  is 
a  strauGrer  to  James  M'Conaughy,  and  claims  the  land  merely 
through  the  bounty  of  his  mother. 

Testator  charges  his  real  estate  which  was  subject  to  a  mort- 
gage contracted  by  his  ancestor),  and  also  all  his  personal  estate, 
witli  his  debts  and  legacies.  The  mortgage  shall  be  borne  by  the 
estate  originuUy  liable,  not  out  of  his  estates ;  and  the  executrix 
having  paid  it  out  of  the  personal  estate,  .shall  be  repaid  the 
money.    1  Brown's  Cha.  Kep.  68. 

Notwithstanding  a  charge  upon  a  term  for  payment  of  debts, 
a  leasehold  estate,  purchased  by  the  testator,  subject  to  a  mort- 
gage, shall  bear  the  burthen  of  that  mortgage,  it  not  being  prop- 
erly the  debt  of  the  testator.    1  Brown's  Cha.  Eep.  464,  463. 

Devisee  of  fee  simple  lands,  under  mortgage,  shall  not  charge 
the  devisee  of  leasehold  lands  in  contribution,  to  pay  off  the 
mortgage.  He  must  take  it  cvm  onere.  I  Wms.  793.  Testator 
devised  mortgaged  lands,  subject  to  the  incumbrance,   and 
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charges  other  part  of  his  estate  with  payment  of  his  debts, 
devisee  of  the  mortgaged  premises  shall  not  pay  the  mortgage, 
being  contrary  to  the  intent  of  the  testator ;  and  though  he  8ix1>- 
mitted  to  do  it,  being  an  infant,  was  not  allowed  so  to  do.  2 
Wms.  886. 

When  personalty  falls  short  to  pay  debts,  specific  legatees 
shall  stand  in  the  place  of  bond  creditors  against  the  heir  at; 
law.    3P.  Will.  867. 

When  bonds  exhaust  the  personal  estate,  recourse  may  be  had 
to  the  heir  by  specific  or  pecuniary  legatees ;  but  not  to  another 
specific  devisee.  2  Salk  416.  1  Wms.  678.  When  the  devisees 
are  all  volunteers,  each  stands  on  his  own  bottom.  Suppose  an 
eviction  of  the  title  of  one  of  the  devisees,  there  shall  be  no 
contribution;  the  present  case  stands  precisely  on  the  same 
ground. 

Per  Ouria/m.  We  are  of  opinion  that  all  the  lands  levied  on 
by  the  sheriff  as  the  property  of  James  M^Conaughy,  deceased, 
shall  contribute,  according  to  the  value  of  the  several  tracts,  to 
pay  off  and  discharge  the  debt,  interest,  and  costs.  We  consider 
real  property,  in  Pennsylvania,  as  assets  for  payment  of  debts, 
and  in  case  of  the  deficiency  of  personal  property,  to  be  applied 
to  discharge  such  debts.  It  does  not  appear  fi-om  the  wiU  of 
Janet  M'Oonaughy,  that  her  intention  was  that  Mrs.  Darling- 
ton should  take  the  land  devised  to  her,  cum  (mere.  It  is,  how- 
ever, equally  subjected  to  the  payment  of  a  proportion  of  the 
debts,  with  the  other  lands  of  James  M^Conaughy,  remaining 
undisposed  of.  Mrs.  Darlington  claims  as  a  specific  devisee ; 
the  residuary  devisees  cannot  be  considered  in  the  same  li^ht. 
To  charge  the  lands  devised  to  them  with  a  ratable  part  of  the 
debts,  would  not  disappoint  the  true  intention  or  meaning  of 
either  of  the  wills ;  but  to  charge  the  tracts  devised  to  Mrs.  I>ar> 
lington,  singly,  with  the  payment  of  the  mortgage,  would  evi* 
dently  produce  that  effect,  which  is  not  to  be  admitted,  if  pos- 
sible to  be  avoided^  Wherefore  the  Court  awards  a  contribu- 
tion of  the  whole  of  the  lands  remaining  undisposed  of. 


k 
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JoflBPH  Gbubb  V8.  Oeorgb  M^Gullough,  and  Ibabblla,  his 
wife,  late  Isabella  Gbubb,  executrix  of  Thomas  Obubb,  de- 
ce8Bed. 

John  Gbubb  t;^.  same  defendants. 

Thomas  Gbubb  vs.  same  defendants. 

James  Gbubb  vs.  same  defendants. 

Benjamin  Gbubb  vs.  same  defendants. 

The  defendant  cannot  remove  a  cause  after  the  auditors  have  examined  the 
witnesses^  though  they  have  not  agreed  on  their  report ;  a  mvUo  fortiori^  where 
they  have  agreed  on  it. 

Thbss  were  five  different  snits,  bronght  for  legacies  devised 
to  the  plaintiffs  respectively,  under  the  will  of  their   father, 
Thomas  Grnbb,  during  the  late  war.    Auditors  were  appointed 
and  strnck  under  the  depreciation  act,  by  the  Court  of  Common 
Pleas  of  Lancaster  county,  in  May  term,  1791,  to  ascertain  the 
demands  of  the  several  plaintiffs;  and  the  different  actions  were 
continued  under  the  same  rules  of  reference'at  the  August  term, 
following.    The  auditors  met  in  pursuance  of  these  rules,  and 
heard  the  parties  and  their  witnesses,  and  upon  the  16th  August, 
1791,  agreed  upon  and  subscribed  their  reports,  finding  for  the 
plaintiffs  the  sums  therein  specified  to  be  due  in  specie ;  but  their 
reports  were  not  delivered  to  the  Court  of  Common  Pleas  until 
their  adjourned  Court,  on  the  9th  December,  1791,  at  which  time 
(either  just  before  or  after  the  delivery  of  the  reports,  for  the 
counsel  were  not  ageed  herein)  the  defendants  tendered  writs 
of  habeas  corpus  in  the  different  suits,  which  were  allowed,  and 
the  transcript  of  the  records,  with  the  original  reports,  sent  up 
to  this  Court.    No  continuance  of  the  rules  of  reference  appear- 
ed to  be  entered  in  November  term,  1791. 

A  motion  was  now  made  for  procedendos  in  the  different 
causes;  which  the  Court  without  difficulty  granted,  and  refused 
to  hear  the  testimony  of  John  Hubley,  esq.,  the  prothonotary 
below,  offered  by  the  plaintiffs,  to  prove  the  delivery  of  the  re- 
ports into  the  Common  Pleas,  previous  to  the  tender  of  the  writs 

of  habeas  carpus. 

Per  Ouriam.  It  appears  from  the  records  that  the  reports 
were  agreed  on  and  subscribed  on  the  16th  August,  1791.  The 
rules  of  reference,  not  being  struck  off,  must  be  deemed  to  con- 
tinue until  discharged,  either  by  consent  or  rule  of  Court.    This 

as 
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The  plaintiff's  counsel,  on  hearing  this  opinion  of  the  Court, 
prayed  an  adjonrnment  of  the  cause  for  a  few  hours,  in  order  to 
furnish  themselves  with  the  necessary  evidence  ;  but  the  defend- 
ant's counsel  offering  a  reference  on  equitable  grounds,  the  terms 
were  at  length  closed  with,  and  the  jury  discharged,  by  consent, 
from  giving  a  verdict. 


AT  NISI  PEIUS,  AT  LAN"OASTEK, 

OCTOBER  ASSIZES,  1792. 

Coram  WKEAN,   CHIEF  JUSTICE  —  SfflPPEN  AND   YEATES, 

JUSTICES. 


Lessee  of  Bobebt  Campbell  v8,  John  Spkoat  and  Alexakdeb 

Snodobass. 

In  ejectment,  where  plaintiff  claims  under  am  article  of  agreement,  and  the 
defendant  holds  under  a  previous  parol  agreement,  and  possession  delivered, 
and  a  subsequent  deed  from  the  same  person,  his  declarations  previous  to  the 
article  shall  not  be  given  in  evidence  to  corroborate  tbeproof  of  the  parol 
agreement,  he  being  a  defendant  in  the  suit. 

The  lessor  of  the  plaintiff  cl4>imed  the  lands  in  question,  under 
an  article  of  agreement  dated^h  May,  1788,  executed  between 
him  and  Sproat,  one  of  the  ^Mendants  (in  whom  the  title  was 
admitted  to  have  been  vested),  and  a  possession  of  the  premises 
delivered  to  him  in  pursuance  thereof.    The  defendant,  Snod- 
grass,  rested  his  defense  on  a  parol  agreement  made  earlj  the 
same  day  between  himself  and  Sproat,  previous  to  the  article  of 
agreement,  and  a  prior  possession  of  the  premises  delivered  to 
him  in  pursuance  thereof,  on  which  7Sl.  15s.  had  been  tendered 
to  the  lessor  of  the  plaintiff  to  pay  off  a  judgment  which  he  had 
before  obtained  against  Sproat,  and  1202.  had  been  paid  to  Sproat 
on  his  bonds,  who  had  conveyed  to  him  the  legal  title,  by  a  deed 
subsequent  to  the  written  articles,  but  on  the  same  day.    The 
last  transaction  took  place  with  full  notice  of  the  written  agree- 
ment to  Snodgrass. 

To  prove  this  prior  parol  agreement,  the  depositions  of  James 

Laird  and  Margaret  Jane  Laird  were  read  by  the  defendanta; 
and,  to  corroborate  their  testimony,  the  deposition  of  John 
Sproat,  jun.,  was  offered  to  be  read,  tending  to  show  the  declara- 
tions of  the  defendant  Sproat,  his  father,  jprm^w*  to  the  execu- 
tion of  the  written  agreement,  that  he  had  actually  agreed  witii 
the  said  Snodgrass,  verbally,  for  the  lands,  and  had  put  him  into 
possession.  This  was  objected  to,  and  the  deposition,  so  far  as 
it  respected  this  point,  was  overruled  by  the  chief  justice,  and 
Shippen,  justice,  because  John  Sproat,  one  of  the  defendants, 
shall  not  set  up  his  own  previous  declarations  as  a  ground  for 
his  withholding  the  possession  from  the  person  he  contracted 
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with  afterwards;  nor  shall  Alexander  Snodgrass  avail  himself  of 
sach  teBtimony,  bat  he  shall  be  put  to  prove  his  previous  con- 
tract by  witnesses  present  at  tlie  time,  or  by  the  circumstances 
attending  the  fact.  For  the  defendants  was  cited  Gregory's 
lessee  vs.  Setter.  Dall.  193. 

[Qucerej  whether  the  evidence  offered  should  not  have  been 
permitted  to  go  to  the  jury,  though  under  the  circumstances  of 
the  present  case  it  was  af  the  weakest  kind  ?  Yeates  J*,  gave  no 
public  opinion,  having  been  formerly  concerned  as  counsel  pro 

It  appeared  in  the  event  that  the  plaintiff  had  laid  the  demise 
in  his  declaration  before  the  title  to  his  possession  accrued,  and 
a  juror  was  afterwards  withdrawn  by  consent 

Messrs.  Ingersoi,  Kittera,  and  Montgomery,  pro  qver. 

Messrs.  Hartley,  C.  Smith,  and  Hopkins,  pro  def. 


William  Murray,  vs.  John  Paisley. 

I  lepleYln,  a  sabmission  and  award  between  the  parties,  are  evidence  to 
proye  the  defendant's  claim  to  goods,  but  not  conclusiye. 

Hkplrvin  for  a  certain  quantity  of  leather.    Plea  of  property. 
Plaintiff  replies  property  in  himself  absque  hoc^  &c. 

The  defendant's  counsel  admitted  that  the  leather  in  question 
originally  belonged  to  the  plaintiff,  but  contended  that  on  the 
13th  January,  1787,  the  plaintiff  and  defendant  submitted  all 
disputes  and  controversies  whatsoever  between  them  to  five  ar- 
bitrators named  in  an  arbitration  bond,  who  afterwards  on  the 
5th  February,  1787,  made  an  award  in  pursuance  of  the  sub- 
mission, whereby  they  found  that  25Z.  11«.  7rf.  was  due  from 
the  said  Murray  to  the  said  Paisley,  and  directed  that  Murray 
Bhould  give  bond  and  security  within  three  days  thereafter  for 
the  payment  of  the  same  in  three  months,  or  in  default  thereof 
Paisley  should  retain  the  leather  for  his  security^ for  such  pay- 
ment. 

Tlie  plaintiff's  counsel  objected  to  the  reading  of  the  arbitra- 
tion bond  and  award,  and  insisted  that  the  same  should  have 
been  pleaded,  or  at  least  that  notice  thereof  should  have  been 
given  that  they  would  be  offered  in  evidence,  to  obviate  any  sur- 
prise; and  that  if  the  same  had  been  pleaded,  the  legality  of  the 
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award  conld  have  been  properly  drawn  in  qnestion,  which  coald 
not  be  affected  under  the  present  plea  of  property. 

Per  Curiam,    The  evidence  is  certainly  admissible.    The  de- 
fendant is  at  liberty  under  his  plea,  to  show  either  a  general  or 
special  property  in  himself,  either  by  bill  of  sale,  delivery  from 
the  plaintiff,  contract  or  otherwise,  and  the  rule  of  Court  respect- 
ing notice  cannot  be  applied  to  such  a  case.    The  defendant  is 
not  bound  to  give  information  to  his  adversary  under  what  pre* 
tensions  he  claims  the  articles  in  question ;  neither  is  the  plaio- 
tiff  under  such  necessity.    The  submission  and  award  are  evi- 
dence to  prove  the  defendant's  claim,  but  not  incontrovertible. 
The  plaintiff  is  also  at  liberty  to  show  misbehavior  or  partiality 
in  the  arbitrators,  and  brjng  forward  every  legal  exception  to  the 
submission  and  award. 

Verdict  for  the  defendant. 

Messrs.  Montgomery  and  Henry,  pro  quer, 

Messrs.  £ittera  and  0.  Smith,  pro  def. 


"  LuDwioK  Baisoh  v8,  Gbobge  Hoff. 

In  indebUatui  cummpsit  for  goods  soUl,  an  entry  in  the  defendants'  day  book« 
tkat  he  had  received  the  goods  to  be  disposed  of  on  commission,  is  no  evi- 
dence.    , 

Damages  given  for  vexatious  delay  of  payment. 

IifDEBrrATTJS  ASSUMPSIT  for  1721.  for  twelve  clocks  sold  by 
the  plaintiff  to  the  defendant,  and  also  a  count  on  a  qiuin^ni 
valebant  Pleas,  non  assumpsit  and  payment  Republication, 
non  solvit^  and  issues. 

The  plaintiff  produced  his  daybook,  and  proved  by  his  own 
oath,  the  originality  of  the  entry  therein  of  the  articles  sold  to 
the  defendant  on  the  24:th  November  1784. 

The  defendant  grounded  his  defense  on  this,  that  the  clocks 
were  not  sold  to  him,  but  delivered  to  him  on  commission  to 
sell  on  the  plaintiff's  account  and  pay  him  the  moneys  arising 
therefrom. 

He  called  a  witness  to  establish  this  fact,  but  the  testimony 
did  not  support  the  assertion. 

He  then  offered  his  own  day  book  in  evidence,  to  show  his 
entry  therein,  at  the  time  that  he  had  received  the  clocks  to  be 
disposed  of,  on  commission,  and  had  sold  several  of  them  on  the 
plaintiff's  account,  wherewith  he  had  charged  himself. 
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This  ^was  objected  to ;  and  per  Curiam^  the  evidence  cannot 

be  admitted.    It  is  not  within  the  reason  or  necessity,  under 

which  day-books  have  been  usuallj  admitted  in  evidence,  in 

Courts  of  judicature,  within  this  state.    The  agency  contended 

for  must  be  proved  by  other  testimony  than  defendant's  own 

words  or  hand  writing.  If  he  can  establish  his  agency  by  proper 

proot^  there  is  an  end  of  the  present  controversy,  ibr  the  plaintiff 

has  laid  no   count  for  money  had  and  received  to  his  use,  and, 

therefore,  the  allegata  and  probata  woald  not  concar.    The  dan* 

ger  of  sach  testimony  is  sufficiently  obvious ;  since  there  is  no 

sale  of  goods  made  by  a  merchant  or  shopkeeper  in  the  ordinary 

course  of  business  which  might  not  be  defeated  by  evidence  of 

this  nature,  and  the  greatest  inconveniences  must  arise  from  its 

introduction. 

The  jury  gave  a  yerdict  for  the  plaintiff  for  the  principal  sum, 
and  also  for  46Z.  6s.  W^d!.,  in  damages,  for  vexatious  delay  of 
payment,  under  the  charge  of  the  Court. 

Messrs.  M^Kean  and  Sampson  Levy,  pro  quer. 

Messrs.  Montgomery  and  Hopkins,  pro  dtf. 
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JANTTAET  TEEM,  1793. 

PRESENT  — M*KEAN,  CHIEF  JUSTICE,— SHIPPEN,  YEATBS,  AND 

BRADFORD,  JUSTICES. 


Lessee  of  Jokathan  Meredith  vs.  Daniel  Maooss. 

The  power  of  an  agent  to  rent  lands  must  be  proved  by  other  testimony 
than  that  of  the  agent  If  there  is  a  written  power  it  should  be  produced  ; 
if  it  is  burnt  or  lost,  the  contents  of  it  should  be  proved. 

Neither  shall  the  agent  leasing  for  some  years,  and  collecting  the  rents, 
and  the  acquiescence  of  the  owner,  be  presumptive  proof  of  the  power  of  the 
agent. 

Ejectment  for  a  house  and  lot  in  the  city  of  Philadelphia. 

It  was  admitted  on  both  sides  that  Mrs.  Mary  Masters  was 
seized  in  fee  of  the  premises  in  qaestion. 

The  lessoi:  of  the  plaintiff  claimed  ander  a  deed  made  to  him 
by  Anthony  Butler,  her  attorney  in  fact. 

The  defendant  rested  his  defense  under  a  prior  written 
memorandum,  signed  by  Mrs.  Elizabeth  Lawrence,  the  wife  of 
John  Lawrence,  Esq.,  who  was  brother  of  Mrs.  Masters,  engag- 
ing to  rent  the  premises  to  him  for  seven  years. 

He  proposed  to  examine  Mrs.  Lawrence  as  a  witness  respect- 
ing her  autl^ority  from  Mrs.  Masters,  but  the  same  was  objected 
to^  And  per  Curiam  :  If  the  defendant  grounds  his  lease  on 
the  authority  given  to  Mrs.  Lawrence,  her  power  must  be  proved 
by  other  testimony.  If  there  was  a  written  letter  of  attorney, 
it  ought  to  be  produced  to  be  judged  of.  If  it  did  once  exist,  bot 
is  burnt,  lost,  or  mislaid,  Mrs.  Lawrence  may  be  examined  ^o 
that  point,  but  the  contents  must  be  proved  by  other  witnesses, 
or  a  copy. 

The  defendant's  counsel  then  offered  to  show,  that  for  ten  or 
twelve  years  previous  to  the  giving  of  this  memorandum.  Mis. 
Lawrence  had  leased  this  property  to  different  persons,  and  had 
the  management  thereof  and  the  collection  of  the  rents ;  and 
that  Mrs.  Master's  acquiescence  therein  should  be  considered  as 
presumptive  proof  of  an  authority  given  to  her  sister-in-law. 

But  per  Curiam.  This  is  a  still  stronger  deviation  from  the 
rules  of  evidence  than  what  was  first  attempted.  To  deduce  an 
argument  from  a  person's  usurpation  of  property,  or  their  pos- 
sessing themselves  of  lands,  that  they  therein  acted  under  the 
authority  of  the  owner,  is  unfair  reasoning,   and  might  be 
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advanced  to  sanctify  any  trespass  whatever.  Such  testimony 
wonld  be  attended  with  dangeroas  consequences,  and  prove 
highly  injarioos  to  society.    We  oannot  possibly  receive  it. 

Verdict^o  quer. 
Messrs.  Sergeant  and  Wilcocks,^^  quer. 
Messrs.  Bawle  and  Howel)  pro  def. 


Thompson  Botob  vs.  Hugh  Moobb. 

Protest  of  the  captain  of  a  ship  must  be  made  at  the  first  port  where  he 
uriYes  after  the  vessers  misfortune ;  otherwise  it  shall  not  be  received  in  ev- 
idence. 

Surr  on  a  policy  of  insurance  on  the  schooner  Polly,  at  and 
from  Cape  Francois,  to  Alexandria,  in  Yirginia. 

To  prove  the  loss  of  a  vessel,  a  protest  of  the  captain  made  at 
Alexandria  on  the  22d  September,  1786,  was  attempted  to  be 
read  in  evidence ;  but  this  was  objected  to,  as  it  appeared  that 
the  master  and  crew  had  arrived  at  Newburyport,  in  Massachu- 
setts, after  the  supposed  misfortune  on  the  14th  August  preced* 
ing,  and  that  the  master  had  traveled  irom  thence  to  Alexan- 
dria before  he  made  his  protest.  They  contended,  on  the  au- 
thority of  Eichette  vs.  Stewart  et  al.  (Dallas,  318),  that  the  pro- 
test should  be  made  at  the  first  port  after  the  vessel  had  been 
damaged. 

On  the  part  of  the  plaintiff  it  was  said,  that  the  captain  had 
not  money  at  Newburyport  to  pay  the  expense  of  a  protest,  and 
therefore  it  was  an  exception  to  the  general  rule. 

Bjf  the  'Court.  It  appears  that  the  captain  traveled  from  New- 
boryport  to  Alexandria  before  he  made  his  protest.  How  could 
this  long  journey  be  performed  without  money  ?  The  pretext 
fi)r  not  making  his  protest  at  the  first  port  furnishes  additional 
ground  for  suspicion.  We  adhere  to  our  determination  in  the 
ease  of  Bichette  vs.  Stewart  et  al.  A  protest  is  defined  (Wesket, 
482)  to  be  ^^  a  declaration  upon  oath,  usually  made  by  the  mas- 
ter and  some  of  his  people  before  a  justice,  notary,  or  consul,  at 
KXi^  ^\za^  where  they  first  arri/oe.^^  The  maritime  law  requires 
it  to  be  made  at  the  first  port  of  arrival,  and  must  be  founded 
on  this  reason,  that  at  such  port,  if  any  fraud  is  intended,  it 
can  be  most  easily  detected ;  it  is  the  best  guard  against  any 
subsequent  collusion.  The  safety  of  the  trading  world  depends 
greatly  on  using  every  prudent  precaution  with  respect  to  pro- 
tests, which  are  made  by  masters  of  vessels  in  vindication  of.  or 
26 
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excuse  for,  their  own  condact.  The  exceptions  to  the  general 
rale  mnst  be  satisfactorily  proved,  which  not  being  done  in  this 
instance,  the  present  protest  cannot  be  read  in  evidence. 

Plaintiff  nonsnit. 
Messrs.  Lewis  and  Levj^pro  quer. 
Messrs  Sergeant  and  Inger8ol,j?9v>  {2^. 


Samuel  Pjlbasants,  surviving  administrator  of  Isbabl  Pekbbr- 
TON  V8.  Annb  p£MB£BTON,  administratrix  of  Joseph  Pembkb- 

TON. 

A  guardian  who  'has  sigacd  a  receipt  for  4000  continental  dollan  on  the 
19th  February,  1780,  may  (under  a  release  from  his  ward)  be  a  witness  to 
prove  what  passed  at,  and  immediately  before,  the  subscription  of  the  receipt 
The  rule,  that  a  party  shall  not  bo  permitted  to  give  testimony  to  inyalidate 
an  instrument  which  he  has  signed,  is  now  confined  to  negotiable  instruments. 

Case.  The  declaration  consisted  of  three  counts :  1st,  Mon- 
ey lent.  2d,  Money  had  and  received  to  the  plaintiff's  nsa 
And,  8d,  JnsiTwul  oomputasset. 

The  defendant  pleaded  nan  assumpsit  and  payment,  and  the 
Statute  of  Limitations. 

The  action  was  brought  for  the  use  of  George  Fox,  esq.,  and 
Mary,  his  wife,  who  was  the  only  child  of  Charles  Pemberton, 
one  of  the  sons  of  Israel  Pemberton,  to  recover  a  sum  of  money 
which  Joseph  Pemberton,  the  intestate,  owed  to  his  lather's  es- 
tate, in  order  to  equalize  their  dividends  of  the  personal  estate 
of  the  said  Israel. 

The  defendant  gave,  in  evidence,  a  receipt  for  4000  "  conti- 
nental dollars,"  to  the  said  Joseph  Pemberton,  in  his  life-time, 
subscribed  by  Doctor  Thomas  Parke  (guardian  of  the  said 
Mary  Pemberton,  now  Fox),  on  account^  dated  19th  February) 
1780. 

On  the  part  of  the  plaintiff.  Dr.  Parke  was  called  as  a  wit- 
ness to  prove  what  passed  at,  and  immediately  before,  the  time 
of  subscribing  the  receipt,  when  the  money  was  so  greatly  de- 
preciated. Should  any  objection  be  made  to  his  competency  on 
the  ground  of  interest,  they  offered  a  release  on  the  part  of  Hr. 
and  Mrs.  Fox  to  obviate  that  difficulty. 

The  defendant's  counsel  contended  that  such  evidence  was  not 
admissible,  but  took  no  exception  on  the  ground  of  interest 
They  insisted  that  it  was  a  general  rule  of  law,  founded  on 
public  policy,  that  no  one  who  has  signed  a  paper  or  deed  siiaU 
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ever  be  permitted  to  give  testimony  to  invalidate  that  instru- 
ment  which  he  has  so  signed.  1  Term  Bep.  800,  1,  2,  2.  A 
contrary  practise  would  be  attended  with  great  mischiefs.  Bap- 
pose  a  person  about  to  purchase  lands  under  the  incumbrances 
of  jadgments,  he  is  shown  receipts  and  vouchers  for  different 
sums  of  money,  and  giving  faith  thereto,  makes  his  contract  and 
pays  the  consideration,  reserving  a  sufficient  sum  ^  in  his  own 
hands  to  settle  such  judgments  as  are  apparently  unsatisfied.  K 
the  vouchers  which  have  been  shown  him  are  subject  to  be  ex- 
plained and  frittered  away  by  parol  testimony,  especially  of  the 
persons  who  have  signed  sudi  receipts,  his  situation  will  be  ren- 
dered very  insecure.  A  witness  shall  not  be  permitted  to  deny 
Ins  own  attestation.    4  Burr.  2225. 

By  the  Court.  The  rule  which  has  been  cited  is  confined  by 
the  latest  decisions  to  ^^  negotiable  "  instruments ;  and  the  ground 
of  it  is,  that  it  is  holding  out  false  credit  to  the  world.  3  Term 
Bep.  82,  84,  86. 

Dr.  Parke  is  not  called  to  invalidate  his  receipt,  but  to  prove 
an  extraneous  fact.  The  expression  in  it,  of  ^^  continental  dol- 
lars,'' as  late  as  19th  February,  1780,  when  such  money  was  de- 
predated at  the  xfiXj&  of  47i  for  1,  is  remarkable,  and  requires 
explanation.  This  can  only  be  done  by  the  witness,  Joseph 
Pemberton  being  dead,  and  no  one  else  present  at  the  transac- 
tion. In  1  Term  Bep.  301,  Willes,  justice,  cites  a  case  ruled  by 
him,  where  two  brothers  joined  in  an  assignment  of  a  ship,  and 
one  of  them  was  admitted  to  show  that  he  had  no  property, 
whatever,  in  the  vessel,  but  joined  in  the  assignment  at  the  ex- 
press instance  of  the  vendee,  who  otherwise  would  not  accept 
the  assignment ;  and  the  Oourt  of  Common  Pleas  refused  to  set 
aside  the  verdict.  We  are,  therefore,  unanimously  of  opinion, 
that  Dt.  Parke's  testimony  be  admitted. 

Yerdict  for  plaintiff  for  1719^.  Zs.  8d. 

Messrs.  Ingersol  and  Ilawle,^?r&  qti&r. 

Messrs.  Sergeant,  Wilcocks,  and  Tilghman,  pro  def. 
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Chablbs  Taan  and  Sons,  indorsees  of  Saicuei.  Mbbbian,  V9* 

Peteb  Lb  Gaux. 

A  suit  may  be  brought  against  the  drawer  of  a  bill  of  exchange,  for  non- 
acceptance,  beibre  it  becomes  payuble,  but  the  party  is  not  entitled  to  interest 
from  the  notice  of  protest,  nor  to  the  twenty  per  per  cent  damages. 

The  current  rate  of  exchange,  at  the  time  of  trial,  must  determine  the  sum 
to  be  recovered  ;  if  there  is  no  rate,  it  must  be  paid  at  par. 

Suit  for  non-acceptance  of  a  bill  of  exchange,  drawn  by  the 
defendant  on  Madame  Le  Gaux,  at  Paris,  for  600  livres  tonmois, 
dated  20th  November,  1787,  payable  ninety  days  after  sight 

The  defendant's  hand  writing  to  the  bill,  and  Merrian's  in- 
dorsement having  been  proved,  the  plaintiffs  gave  in  evidence 
the  protest  for  non-acceptance,  dated  29th  January,  1788,  and 
notice  of  the  protest  to  the  defendant  on  the  8th  May,  following. 

A  difficulty  arose  with  respect  to  the  rate  of  exchange  between 
the  cities  of  Philadelphia  and  Paris ;  and  it  turned  out  upon  in- 
quiry, that  there  was  no  settled  rate  of  exchange  between  those 
cities.  Hereupon  the  plaintiff's  connsel  insiste4  that  the  jorj 
should  give  them  in  damages,  what  the  defendant  had  received 
for  the  bill  and  interest  from  that  period.  One  of  the  Jurors 
remarked,  that  by  the  usage  of  merchants,  no  remedy  could  be 
had  on  a  bill  of  exchange,  until  it  was  protested  for  non-payment 

Sedper  Curiam.  It  is, now  settled,  that  if  a  bill  of  exchange 
is  not  accepted,  an  action  will  lie  upon  it  against  the  drawer,  be- 
fore the  time  when  it  is  made  payable.  The  reason  given  for  it 
is,  that  what  the  drawer  had  undertaken  has  not  been  perform- 
ed, the  drawee  not  having  given  him  the  credit  which  was  the 
ground  of  the  contract. 

This  has  been  determined  in  England,  in  Bull.  Ni.  Prius,  269 
(edit  1776),  and  Ddug.  65.  The  same  doctrine  has  been  laid 
down  in  this  Court,  in  the  case  of  Duncan  Ingraham,  jr.,  indtrt> 
see  of  Gomelius  Schenkhouse  vs.  Josiah  and  William  Gibbs, 
tried  at  the  sittings  for  Philadelphia  county,  in  November,  1791; 
and  in  this  very  term,  between  John  Freund  vs.  John  Charles 
Heilbron.  But  it  is  to  be  observed,  that  our  act  of  assembly  of 
12  Will.  8,  giving  twenty  per  cent  damages,  in  case  "  the  billfl 
be  returned  back  unpaid,  with  a  legal  protest,"  no  such  damageB 
are  to  be  given  on  a  bill  protested  for  non-acceptance,  but  only 
interest  from  the  time  of  notice  of  protest. 

The  plaintiffs  are  entitled  to  recover  such  a  sum  in  damages, 
as  would  now  purchase  a  bill  of  exchange  for  600  livres  toumois 
at  the  current  rate  of  exchange,  which  may  turn  out  to  be  either 
greater  or  less  than  the  sum  paid  to  the  drawer,  accordinfj: 
to  the  rise  or  fall  of  excliange ;  but  if  there  is  no  current  ex- 
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diange^  the  jarj  can  pnrsne  no  other  safer  rale  than  by  giving 
damages  adequate  to  the  rate  of  exchange  at  par,  and  interest 
from  the  time  of  notice  of  protest. 

Verdict  pro  quer.^  for  66Z.  12*.  lOrf.,  damages. 

Mr.  Moylan,^pn)  qiier. 

Messrs.  Ingersol  and  ReLwle^  pro  def. 


Sespublioa  vs,  Thomas  Wright  (a  bankrupt). 

■ 

A  bankrapt  may  be  committed  for  perjury,  in  his  examinations,  before  the 
forty-two  days,  or  such  farther  time  as  may  be  allowed  for  his  examination. 

Ths  defendant  had  been  declared  a  bankrupt,  and  had  been 
several  times  examined  by  the  commissioners,  and  signed  his 
answers  to  the  interrogatories;  but  the  forty-two  days  being 
nearly  expired,  further  time  was  allowed  by  the  commissioners 
*^  to  finish  his  examination,"  under  the  13th  section  of  the  act 
"for  the  regulation  of  bauKruptcy''  (pa.  649).  In  the  mean- 
time his  deposition  already  made,  was  contradicted  by  two  wit- 
nesses ;  and  a  question  was  made  before  Mr.  Justice  Bradford, 
whether  all  his  examinations  were  not  to  be  considered  as  one 
act ;  whether  he  was  not  at  liberty  to  add  to,  alter,  explain,  or 
contradict  his  former  declarations ;  and  whether  the  crime  of 
perjury  is  complete,  so  as  to  commit  the  bankrupt  until  his  ex- 
amination was  finished  t 

This  matter  was  debated  by  counsel,  before  the  learned  judge, 
who  having  taken  time  to  consider  of  the  point,  now  delivered 
his  opinion  openly  in  Court,  to  the  counsel,  who  had  argned  the 
matter  before  him. 

I  am  clearly  of  opinion  that  the  bankrupt  may  be  committed 
before  the  expiration  of  the  forty-two  days,  under  the  14th  sec- 
tion of  the  bankrupt  act,  where  it  appears  on  the  depositions 
already  taken,  that  he  has  committed  wilful  or  corrupt  perjury, 
tending  to  the  damage  of  his  creditors  201.  A  contrary  doctrine 
would  be  highly  destructive  to  the  c6mmunity,  that  the  bank- 
rapt  could  not  be  secured  to  take  his  trial  when  there  appears 
strong  evidence  of  his  guilt.  His  subsequent  examinations 
may  be  matter  of  evidence  to  go  to  a  jury,  explanatory  of  the 
answegrs  he  has  already  given,  and  foe  judged  of  by  them  under 
all  the  circumstances  of  the  case.  But  when  it  appears  that  a 
wilful  perjury  has  been  committed,  it  is  not  necessary  to  wait 
mitil  the  examination  be  finished  before  cognizance  is  taken  of 
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those  on  forcible  entry  and  detainer.  Each  were  featina  refM- 
dia.  Defendant  in  forcible  entry  and  detainer  can  in  no  case 
ex  rigore  juris  demand  a  reHtitntion  either  on  the  qaashing  of 
the  indictment,  or  a  verdict  for  him  on  a  traverse  thereof,  &c 
The  Court  of  King's  Bench  will  never  award  restitntion,  bat 
when  it  appears,  on  the  whole  circnmstances  of  the  case,  that 
the  defendant  has  some  right  to  the  premises,  the  possessioo 
whereof  he  lost  by  the  restitution  granted  to  the  prosecutor.^  1 
Haw.,  p.  0.  pa.  155,  cap.  64,  §  65.  Restitution  ia  of  duty,  bat 
re-restitution  is  of  grace,  say  Twisden  and  Kelyng,  jnsticea. 
Baym.,  85. 

Besides,  the  situation  of  our  Courts  demands  that  this  Ooort 
should,   in  such  an  instance,    exercise  a  discretionary  poirer. 
When  the  Courts  of  ordinary  jurisdiction  are  made  instruments 
of  injustice,  and  when  the  principles  of  law  by  which  they  are 
guided  give  no  right  but  upon  the  principles  of  universal  justice, 
the  interference  of  the  judicial  power  is  necessary  to  prevent  a 
wrong,  and  the  positive  law  is  silent,  equity  will  interpose  its 
jurisdiction.    Mitford's  Bill  in  Chanc,  103, 104.    Bills  in  equity 
to  restrain  proceedings  in  Courts  of  ordinary  jurisdiction  are 
still  frequent,  though  the  Courts  of  Common  Law  have  been  ena- 
bled, by  the  assistance  of  the  legislature,  as  well  as  by  a  mom 
liberal  exertion  of  their  inherent  powers,  to  render  applications 
of  this  nature  to  a  Court  of  Equity  unnecessary  in  many  cases^ 
where  formerly  no  other  remedy  was  provided.    lb.,  116.    The 
want  of  a  Court  of  Equity  here  su^ests  a  strong  argument  tor 
the  exercise  of  the  discretionary  power  contended  for  by  the 
defendant.    The  right  of  the  plaintiff  in  error  to  the  possession 
of  the  tenements  in  dispute  has  been  fairly  and  substantially 
(though  informally)  tried  with  his  own  consent,  assisted  by  conn- 
sel.    He  shall  not  now,  by  a  trick,  evade  the  effects  of  his  own 
agreement. 

Per  Ouriam.  This  case  cannot  be  resembled,  with  proprietji 
to  the  usual  cases  of  proceedings,  being  reversed  on  writs  of  er- 
ror at  common  law.  It  partakes  more  of  the  nature  of  proceed- 
ings on  forcible  entry  and  detainer.  .  Though  a  judgment  has 
been  pronounced,  yet  we  may  stop  execution  on  equitable  groands 
being  laid  before  us,  in  a  variety  of  instances. 

We  adhere  to  our  former  opinion,  that  it  rests  in  our  discretion 
to  award  restitution,  and  that  we  are  not  bound  ex  debito^usti^ 
to  award  it. 

Under  all  the  circumstances  which  have  appeared  to  us,  we 

cannot  think  that  the  plaintiff  in  error  is  entitled  to  restitatioo 

from  the  grace  of  the  Court 

Motion  deniei 
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Mabt  Kobebtb  v8.  John   Swift,  John  Maxwall  Nesbit,  and 
Samuel  Benezet^  executors  of  John  Kidd. 

If  one  does  services  for  another  at  his  request^  no  matter  what  his  expecta- 
tions were,  as9umpnt  maj  well  be  supported  to  recoyer  a  compensation. 

Though  a  jury  give  liberal  damages  in  oisumpttitf  yet  if  they  are  not  outra- 
geous. Court  will  not  order  a  new  trial. 

Motion  for  a  new  trial,  on  the  following  statement  of  facts 
made  bj  Mr.  Justice  Sbippen,  before  whom  and  Mr.  Jbstice 
Bradford,  the  cause  was  tried  at  the  last  October  assizes  for 
Backs  county. 

This  was  an  action  of  assumpsit.  Pleas  non  assumpsit  and 
payment 

The  plaintiff's  demand  consisted  of  two  parts.  1st  For  wa- 
ges for  fifteen  years  service  in  the  testators'  family.  2d.  For 
an  annuity  of  301.  per  year  during  her  life,  on  a  supposed  ex- 
press promise  from  the  testator. 

In  support  of  the  plaintiffs'  demand,  it  appeared  in  evidence, 
or  was  admitted,  that  she  was  the  niece  of  Mrs.  Kidd,  the  wife 
of  the  testator,  and  one  of  her  heirs  at  law;  that  the  most  con- 
siderable part  of  Mr.  Kidd's  fortune  came  by  his  wife,  who  vest- 
ed the  whole  in  him ;  that  the  plaintiff,  when  a  girl,  had  learned 
the  trade  of  a  mantua-maker,  at  Burlington ;  that  she  afterwards 
set  up  that  trade  at  Bristol,  took  her  mother  to  live  with  her, 
and  carried  on  business  to  advantage ;  that  when  her  aunt  mar- 
ried Mr.  Kidd,  she  left  off  her  business  and  went  to  live  with 
them;  and  there  was  some  evidence,  though  not  very  explicit, 
that  this  was  at  the  iustauce  and  particular  request  of  her  aunt; 
that  during  the  time  she  lived  in  Mr.  Kidd's  family,  she  was  in- 
dustriously employed  in  his  service;  and  that  the  work  she  did 
there  was  of  different  kinds,  such  as  sewing,  mantua  making, 
knitting,  and  making  clothes  for  all  the  family,  which  consisted 
of  eight  blacks  and  one  white  girl  often  or  eleven  yearo  of  age; 
that  besides  this,  she  occasionally  attended  the  kitchen,  and  as- 
sisted in  preparing  and  serving  up  dinners  for  company;  that  al- 
though she  was  sometimes  permitted  for  a  few  days  at  a  time, 
to  work  for  a  neighbour  in  the  way  of  her  business,  yet  in  gene- 
ral she  was  refused  to  be  spared  from  her  work  in  the  family; 
that  no  contract  had  been  made  for  payment  of  these  services, 
nor  were  any  payments  made,  the  plaintiff  having  an  ample 
supply  of  clothing  of  her  deceased  mother's.    After  many  years 
residence  in  Mr.  Kidd's  family,  in'  this  way,  she  was  at  length 
compelled  to  leave  it,  occasioned,  as  it  was  said  at  first,  by  an  in- 
sult offered  to  her  by  one  of  the  negroes,  and  afterwards  by  her 
incurring  the  displeasure  of  Mr.  Kidd,  who  desired  her  to  leave 
27 
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the  house.  She  applied  to  Mrs.  Coxe  as  her  frieod,  and  prevailed 
on  her  to  go  to  her  ancle  (as  she  called  Mr.  Kidd)  to  state  her 
situation  to  him,  and  ask  for  assistance.  Mrs.  Ooxe  according- 
ly expostulated  with  Mr.  Kidd,  and  at  length  asked  him  what 
he  meant  to  allow  Polly  for  her  services;  he  answered,  that  he 
had  been  in  a  passion  with  her  and  was  sorrj  for  it;  that  he  did 
not  mean  to  throw  her  off,  but  would  allow  her  30/.  a  year,  which 
the  witness  understood  to  be  for  her  life ;  that  Mr.  Kidd  did 
not  expressly  say  so,  but  she  believed  he  meant  so.  It  further 
appeared  in  evidence,  that  Mr.  and  Mrs.  Kidd  had  said,  they 
took  Polly  to  provide  for  her,  and  Mrs.  Kidd  told  a  neighbor 
shortly  after  her  marriage  with  Mr.  Kidd,  that  if  Polly  married 
to  her  liking,  she  would  give  her  5002. 

The  evidence  on  the  part  of  the  defendant,  consisted  cliiefly 
in  a  number  of  letters  written  by  the  plaintiff  to  the  testator  from 
Virginia,  where  she  had  gone  on  a  visit  to  her  brother.  In  these 
letters  she  pathetically  describes  her  wretched  situation,  express- 
es her  grief  for  lying  under  his  displeasure,  and  signifies  to  him, 
that  her  sole  dependance  for  support  was  on  the  generosity  and 
goodness  of  her  uncle  and  aunt.  Some  other  of  her  letters  ap- 
peared upon  her  return  from  Virginia  and  her  final  departure 
from  the  house,  wherein  she  solicits  her  uncle  for  assistance,  and 
reminds  him  of  his  promise  to  allow  her  302.  a  year;  and  tells 
him,  if  he  did  not  mean  to  provide  for  her,  he  ought  to  have  let 
her  know  it,  in  the  early  part  of  her  life. 

It  appeared,  that  Mr.  Kidd  had  paid  several  sums  of  money 
for  her  board,  for  which  the  plaintiff  gives  his  estate  credit  in 
her  account,  shown  to  the  jury;  Mr.  Kidd  likewise  bequeathed 
her  502.  in  his  will. 

On  this  evidence,  the  Court  gave  a  chayge '  favorable  to  the 
plaintiff';  but  at  the  same  time  told  the  jury,  they  could  not  con- 
sistently allow  both  parts  of  the  plaintiffs'  demand ;  that  is,  a 
compensation  for  the  fifteen  years  services  and  the  value  of  the 
302.  a  year  annuity  too ;  because  it  appeared  in  evidence,  that  the 
annuity  promised  was  intended  as  a  compensation  for  those  se^ 
vices ;  but  that  they  might  measure  the  value  of  her  services  by 
that  promise,  and  allow  a  gross  sum  equal  to  what  they  should 
calculate  that  annuity  to  be  worth. 

The  jury  found  for  the  plaintiff  7202.  damages,  and  appear  to 
have  measured  their  damages  in  a  different  way  from  that  re- 
commended by  the  Oourt.  They  have  rejected  the  annuity  and 
given  the  plaintiff  a  sum  equal  to  302.  a  year  during  the  fifteen 
years  service,  together  with  interest. 
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A  point  of  law  was  arged  by  the  defendant's  counsel,  in  the 
conrae  of  the  trial,  that  the  plaintiff,  having  done  those  servi- 
ces in  contemplation  of  a  legacy,  she  was  therefore  not  enti- 
tled to  a  compensation  in  an  action  for  those  services.  The 
Court  yirere  of  opinion  that  this  depended  on  the  evidence 
given  in  the  cause.  If  it  was  a  mere  voluntary  courtesy,  the 
law  was  as  stated  by  the  defendant ;  but  if  the  evidence  sat- 
isfied the  jury,  that  the  services  done  were  at  the  request  of  the 
testator,  then  it  was  not  a  mere  voluntary  courtesy,  and  the  ac- 
tion will  lay. 

Mr.  In^ersol,  for  the  defendants,  now  moved  for  a  new  trial, 
on  three  grounds :  Ist,  Misdirection  of  the  Oourt ;  3d,  Verdict 
against  evidence ;  and,  3d,  Damages  being  excessive. 

He  contended  that  there  was  no  evidence  given  to  the  jury 

o{  any  contract  whatever  between  the  parties  respecting  wages, 

either  express  or  implied.    Indeed,  the  plaintiff,  in  one  of  her 

letters  to  the  testator,  disavows  any  claim  on  that  ground,  but 

appeals  to  his  generosity  alone.    It  is  now  a  settled  rule  of  law, 

that  when  one  does  services  for  another   in   expectation  of  a 

legacy,  he  shall  not  resort  to  his  action  on  being  disappointed. 

It  is  to  be  considered  how  it  was  understood  by  the  parties  at 

the  time  of  doing  the  business.     Osborn  V9.  the  Governors  of 

Gny's  Hospital,  2  Stra.  728.     The  principle  is  the  same,  whether 

the  services  done  for  the  deceased   are  great  or  small.     The 

quantum  of  the  work  and  labor  can  make  no  difference  in  law, 

Ab  well  might  an  action  lie  for  aright  of  gleaning ;  but  a  matter 

of  courtesy  or  charity  shall  not  be  turned  into  a  right    Hen. 

Black  Rep.  61. 

Great  injury  will  be  done  to  society  by  sanctifying  the  pres- 
ent verdict.  No  one  will  venture  to  afford  shelter  to  a  poor 
relation  or  friend,  if  he  is  to  meet  this  retribution  for  his  good 
offices.  The  effect  produced  will  be  the  reverse  of  what  is 
proposed. 

Besides,  the  damages  are  exorbitant.  The  measure  of  dama- 
ges, recommended  by  the  Oourt  to  the  jury  in  case  they  found 
that  the  services  were  done  at  the  request  of  the  testator,  was  to 
adopt  the  302.  per  annum,  said  to  have  been  promised  to  the 
plaintiff,  which  w^  a  most  liberal  allowance.  In  this  mode  of  cal- 
eoIatioD,  the  damages  would  have  amounted  to  4502.  but  the 
jury  have  swelled  them  to  7202. 

Hessrs.  Sergeant,  Wilcocks,  and  Ooxe,  for  the  plaintiff,  insist- 
^  that  the  rule  of  law  cited  was  general,  but  subject  to  excep- 
tions. For  if  there  was  "  <my  request "  made  by  the  defendant, 
there  the  courtesy  or  benefit  shall  be  presumed  to  be  not  volun- 
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warrant  for  the  premises,  reciting  the  first  settlement  of  the  land, 
the  sale  to  William  Campbell,  aforesaid,  and  the  conveyance  of 
his  heir  at  law  to  said  Duncan. 

On  the  20th  October,  1785,  the  same  Benjamin  Walker  also 
takes  out  a  warrant  for  these  lands. 

On  the  11th  November,  1786,  a  survey  is  made  containing 
324  acres;  and  on  the  1st  November,  1786,  Duncan  enters  a 
ca/oeat  against  the  acceptance  of  Walker^s  survey,  or  granting 
him  a  patent. 

In  the  interim,  on  the  26th  September,  1786,  Jamee  Alexander 
settles  his  administration  account  on  the  estate  of  Willam  Camp- 
bell, in  the  register's  office  of  Northumberland  county,  wherein 
he  charges  himself  with  the  amount  of  sales  of  the  improvements 
contained  in  the  inventory,  and  the  personal  estate,  £279 
and  credits  himself  with  several  sums,  amounting  to      84  15  11 

Balance  remaining  in  his  hands £194    4    1 

On  these  facts,  two  exceptions  were  taken  to  the  title  of  the 
defendant. 

Ist.  That  James  Alexander,  the  administrator  of  William 
Campbell,  could  not,  consistently,  with  the  laws  or  usages  of 
this  state,  sell  this  improvement  without  being  empowered  so  to 
do,  by  an  order  of  the  Orphan's  Court. 

2d.  That  no  right  to  the  improvement  attached  until  the  2l8t 
December,  1784,  when  the  law  passed,  amending  the  act  of  as- 
sembly for  opening  the  land  office,  and  consequently  could  not 
legally  be  transferred. 

It^  was  admitted  by  the  plaintiff 's  counsel,  that  should  he  re- 
cover in  the  suit,  these  lands  were  liable  to  the  debts  of  William 
Campbell,  deceased,  in  case  of  a  deficiency  of  personal  assets. 

It  was  at  length  agreed  that  the  jury  should  find  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  in  bank,  on 
the  point  reserved,  whether  the  lands  in  question,  sold  by  James 
Alexander,  as  administrator  of  William  Campbell,  were  to  be 
considered  as  governed  by  the  rules  of  real  or  personal  proper- 
ty. If  the  Court,  on  argument,  should  be  of  the  former  opinion, 
then  judgment  to  be  entered  for  the  plaintiff;  if  otherwise, 
judgment  to  be  entered  for  the  defendant. 

The  point  reserved  came  now  to  be  argued  by  Mr.  Ingersol 
for  the  plaintiff,  and  Mr.  Lewis  for  the  defendant. 
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On  the  part  of  the  plaintiff  it  was  urged,  that  this  pre-emption 
right  could  be  considered  in  no  other  light  than  real  estate.  The 
words  of  the  act  of  21st  December,  1784,  §  10  (Loose  Acts,  p. 
411),  are,  "  all  and  every  person  or  persons  and  their  legal  rep- 
reserUatives^  who  has  or  have  heretofore  settled  on  the  north 
side  of  the  west  branch  of  the  river  Susquehannah,  &c.  shall 
be  allowed  a  right  of  pre-emption  to  their  respective  posses- 
sions, at  the  price  aforesaid."  The  question  then  is.  Whom  do 
the  words  ^Megal  representatives  "  designate? 

By  the  act  of  assembly  passed  February  18,  1769  (Hall  and 
Sellers's  edit.  696),  all  persons  who  shall  presume  to  settle  on 
lands  not  purchased  of  the  Indians,  being  legally  convicted 
thereof,  shall  forfeit  tor  every  offense  the  sum  of  500^.,  suffer 
twelve  months  imprisonment,  and  find  security  for  his  good  be- 
havior for  twelve  months  after  the  expiration  of  his  imprison- 
ment 

Under  this  law,  therefore,  the  persons  who  have  made  such 
settlements  on  the  Indian  lands,  must  be  considered  as  trespas- 
sers, until  the  act  of  1784,  which  declares  that  such  persons  have 
'*by  their  resolute  stand  and  sufferings  during  the  late  war  mer- 
ited a  pre-emption  to  their  respective  possessions." 

We  contend  that  "  legal  representatives "  refer  to  heirs,  the 
subject  matter  being  lands,  and  that  they  cannot  relate  to  exec- 
utors or  administrators. 

Lands,  ex  vi  termini^  mean  estates  of  inheritance.  2  Black. 
Com.  16.  At  common  law,  previous  to  the  statute  of  82  Hen.  8, 
c.  37,  if  the  lessor  who  had  reserved  rent  service,  had  died,  and 
there  had  been  rent  arrear,  neither  his  heir  nor  executor  could 
maintain  an  action  of  debt  for  them.  Not  the  heir  because  he 
had  nothing  to  do  with  the  personal  contracts  of  his  ancestor; 
nor  the  executor,  because  he  could  not  represent  his  testator  as 
to  any  contracts  relating  to  the  fr^eliold  and  inheritance.  2  Bac. 
Abr.  16;  Co.  Lit.  162,  a.  No  executors  can  succeed  to  a  free- 
hold. 2  Black.  Com.  259.  Where  an  estate  is  to  vest  on  condi- 
tion of  payment  of  money,  and  the  ancestor  dies,  the  heir  may 
perform  the  condition,  and  shall  have  the  estate.  Ambl.  179 ;  1 
Eqn.  Cas.  Abr.  106,  pi.  6.  Conditions  and  covenants  real  shall 
descend  to  the  heir,  and  he  alone  shall  take  advantage  of  them ; 
and  this  not  only  where  there  are  express  words,  but  where 
there  are  none.  3  Bac.  Abr.  20.  Where  executors  or  adminis- 
trators are  described,  they  are  called  personal  representatives. 
2  Bl.  Com.  168.  Where  they  are  contrasted  with  heirs,  heirs 
are  called  real  representatives.  8  Atky.  686 ;  Chaloner  V8.  Butch- 
er, cited.  Descent  or  hereditary  succession,  is  the  title  whereby 
a  man,  on  the  death  of  his  ancestor,  acquires  his  estate  by  right 
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eentativee"  are  expressly  referred  to  both  real  and  personal 
estate. 

But  what  sets  this  matter  beyond  all  question,  arc  the  words 
of  the  acts  of  assembly  of  4  Annse  and  4  Geo.,  3.    In  the  former, 
passed  in  1705,  for  the  better  settling  of  intestates'  estates,  §  I, 
p.  23,  the  Orphans'  Courts  are  to  make  distribution  of  the  bal- 
ance of  the  peraoTial  estate  among  the  wife  and  children,  or 
children's  children  (if  any  such  be),  or  otherwise  to  the  next  of 
kindred  of  the  dead  person  in  equal  degree,  *'  legally  represent- 
ing" their  stocks.    And  in  fixing  the  mode  of  distribution  of 
the  personal  estate  (§  2),  it  directs  two-thirds  thereof  to  go  to 
tlie  children  of  the  intestate,  and  to  such  persons  as  ^'  legally 
represent"  such  children  ;  and  in  case  there  be  no  children,  nor 
*'  legal  representatives  "  of  them,  one  moiety  of  the  personal  es- 
tate is  allotted  to  the  wife,  and  the  residue  to  the  next  of  kindred 
of  the  intestate,  who  are  in  equal  degree,  and  those  who  '^  legally 
represent "  them. 

In  the  supplement  to  this  act,  4  Geo.,  3,  passed  23d  March, 
1764,  §  1,  p.  307,  the  word  "  representatives "  is  referred  to 
both  real  and  personal  estate ;  and,  in  the  same  section,  ^'  legal 
representatives  "  refer  expressly  to  personal  estate.  In  the  4th 
section  of  the  same  act,  ^^  representatives  "  relate  to  the  dividend 
arising  to  each  child  out  of  the  one-third  of  the  amount  of  the 
valuation  reserved  to  pay  the  widow's  dower. 

It  may,  therefore,  fairly  be  concluded  that  the  words  '^  legal 
representatives  "  may  relate  to  any  subjects  of  a  descendible  • 
quality,  to  an  estate  of  freehold  or  a  term  for  years  in  lands,  to 
either  real  or  personal  property.  As  the  case  may  be,  they  may 
refer  to  heirs  when  the  subject  matter  is  freehold,  to  "  executors" 
or  '^  administrators"  when  it  is  of  a  less  estate. 

The  act  of  18th  February,  1769,  certainly  operated  as  a  bar 
to  persons  claiming  lands  under  settlements  on  the  Indian  lands; 
but  the  act  of  21st  December,  1784,  removes  that  bar,  and  oper- 
ates retrospectively.  The  defendant  had  a  portion  of  merit,  by 
his  stand  and  sufferings  after  his  purchase  in  1781,  which  was 
contemplated  by  the  legislature. 

It  is  true,  the  sale  by  James  Alexander,  as  administrator  of 
William  Campbell,  was  without  any  order  of  Orphans'  Court. 
But,  considering  the  claim  at  that  time  as  an  improvement,  it  is 
within  the  spirit  of  the  cases,  Burger's  lessee  V8.  Trexel,  tried  at 
Nisi  Prius,  at  Easton,  and  Eip's  lessee  vs.  Marat,  tried  at  Nisi 
Prius,  at  Lancaster,  before  the  revolution ;  where,  in  both  in- 
stances, sales  by  administrators  of  improvements,  without  any 
orders  of  Orphans'  Court,  were  sanctified  by  the  decisions  of  the 
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Courts  and  juries.    It  would  now  be  dangerous  to  shake  those 
determinations  on  which  many  titles  depend. 

It  is  material  to  consider  the  view  in  which  the  legislature 
contemplated  these  pre-emption  rights,  at  the  time  of  passing 
the  law  of  1784.    Thej  could  not  be  deemed  leg<d  estates  in  any 
shape,  either  before  or  after  the  passing  of  the  act.    Persons 
who  had  settled  on  the  Indian  territory  previous  to  1780,  and 
continued  thereon  during  the  war,  were  allowed  a  right  of  pre- 
emption to  their  respective  possessions,  provided  they  applied 
for  the  same,  and  tendered  the  consideration  to  the  receiver 
general  of  the  land  oflSce  before  the  1st  November,  1786.    It 
could  not,  therefore,  be  regarded  as  a  right  of  iuheritance,  but  it 
was  a  mere  privilege  to  purchase ;  it  was  not  a  descendible  right 
to  the  heir.   Until  application  for  the  warrant,  and  the  money  paid 
or  tendered,  no  legal  estate  vested.    It  was  an  imperfect  right, 
which,  by  being  pursued  up,  as  the  law  directed,  would  vest  tlie 
wife  with  the  right  of  dower,  would  entitle  the  husband  to  hold 
by  the  courtesy,  and  would  exclude  the  half-blood  from  taking 
as  heir  by  descent  to  the  person  last  seized  ;  it  would,  in  short, 
then  for  the  first  time,  become  a  legal  real  estate. 

Mr.  Charles  Smith  was  beginning  to  reply  on  the  part  of  the 
plaintiflF,  but  was  stopped  by  the  Court. 

And  afterwards,  this  term,  the  chief  justice  delivered  the 
opinion  of  the  Court.  ^ 

The  question  is,  whether  under  all  the  circumstances  of  this 
case,  as  reported,  the  lands  in  question  are  to  be  considered  as 
governed  by  the  rules  of  real  or  personal  property  ?  The  solu- 
tion thereof  depends  on  the  true  construction  of  the  8th  and  9th 
sections  of  the  act  of  the  21st  December,  1784,  the  decisions  of 
Courts  of  justice  on  inchoate  rights  and  claims,  and  the  usage 
of  the  land  office. 

It  is  not  easy  to  denomiate  the  species  of  property  (if  it  may 
be  properly  termed  such),  which  the  settlement  of  these  lands 
gave  in  the  first  instance.  A  right  of  improvement  it  could  not 
be  called.  It  was  a  wrongful  act  in  despite  of  positive  law, 
which  inflicted  for  the  oflTense  a  penalty  of  500Z.,  one  year  im- 
prisonment, and  «  binding  to  the  good  behaviour  for  one  year 
afterwards.  According  to  the  opinion  of  the  Court,  delivered 
in  the  case  of  the'  lessee  of  John  Hughes  vs.  Henry  Dougherty, 
tried  at  Sunbury,  October  assizes,  1791,  "  It  was  an  oflfense  that 
tended  to  involve  the  country  in  blood ;  but  the  merit  and  suf- 
ferings of  the  actual  settlers  cancelled  the  offense;  and  the  leg- 
idatore,  mindful  of  their  situation,  provided  this  special  act  for 
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their  relief.    The  preamble  of  the  act  of  1784,  recites  then-  ree- 
olate  stand  and  sufferings,  as  deserving  a  right  of  pre-emption." 

If  the  respective  words  of  the  act  are  thonght  to  dignify  this 
as  an  improvement,  considered  as  referable  to  the  year  1781, 
the  proper  system  has  not  been  adopted  in' this  ease  to  enable 
the  administrator  to  sell  the  property.    Improvements  made 
cmirno  reaidendi^  and  even  warranted  and  surveyed  lands,  thirty- 
five  years  ago,  or  thereabouts,  were  generally  considered  as  mere 
chattel  interests,  and  appraised  as  such  in  inventories  of  deceas- 
ed persons ;  they  were  sold  in  the  common  course  of  adminis- 
tration, by  executors  or  administrators,  as  mere  personal  prop- 
erty, and  such  sales  when  made  fairly  for  the  purpose  of  pay- 
ment of  debts,  or  bringing  up  minor  children  (though  even  by 
executors  de  sen  tarf)y  have  been  sanctioned  by  frequent  decis- 
ions in  Courts  of  justice,  before  the  revolution.    The  same  point 
occurred  to  us  at  Lancaster,  June  assizes,  1782,  in  the  case  of 
the  lessee  of  Robert  Means  and  Grizel  Litle  vs.  Joseph  Flora, 
sr.  and  jr.,  and  a  determination  of  the  same  kind  took  place, 
though  the  lands  in  question  had  been  first  settled  under  a  li* 
cense  from  James  Logan,  one  of  the  commiBsioners  of  the  land 
office.    This  was  formerly  the  general  usage  and  practise  of  the 
country;  but  it  has  been  discontinued  about  thirty-four  or  thirty- 
five  years,  and  the  uniform  system  has  been  since,  in  the  case  of 
an  intestacy,  for  the  administrators  to  apply  to  the  Orphans' 
Courts  for  an  order  empowering  *them  to  sell  the  improvement, 
or  warranted  and  surveyed  lands.     In  this  point  of  view,  the 
defendant's  title  is  evidentlv  defective. 

The  words  '^  legal  representatives  "  contained  in  the  law,  are 
equivocal  in  themselves,  as  has  been  abundantly  shown  by  the 
defendant's  counsel,  and  may  be  referable  either  to  ''  heirs^" 
"  executors,"  or  "  administrators,"  according  to  the  subject  mat- 
ter. As  they  relate  to  lands  in  this  instance,  we  apprehend  the 
words  are  to  be  considered  as  referring  to  '^  heirs,"  and  that  this 
was  the  meaning  of  the  legislature,  though  the  right  was  at  &TSt 
inchoate  and  imperfect.  When  a  person  dies  possessed  of  an 
improvement  right,  it  now  descends  (such  as  it  is),  on  his  heirs; 
so  of  lands  warranted  and  surveyed.  And  the  determinations 
of  Courts  of  justice  have  accorded  therewith. 

The  practise  of  the  land  office  also  concurs,  when  the  original 
improver,  or  taker  up  of  the  land  has  died,  before  the  patent  is- 
sued. The  patent  is  invariably  made  to  the  heirs  of  the  dece- 
dent, or  in  trust  for  their  use,  or  the  devisees,  abstracted  from 
the  usage  before  alluded  to,  which  has  been  discontinued  so 
many  years  ago. 
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Upon  the  whole,  we  think  that  the  title  to  the  lands  in  qnes- 
tion  mast  be  governed  by  the  rules  of^eal  property,  and  that 
jndgmeat  be  entered  for  the  plaintiff. 

Walteb  WnrrE,  lessee  of  Easles  Barnes,  v8,  Solomon  Habt.* 
RiOEAEO  Red,  lessee  of  same,  vs.  same^f 

Husband,  before  marriage,  coyenants  with  his  intended  wife  that  she  may 
dispose  of  her  lands  by  will ;  she  devises  them  during  coverture  ;  this  i^all 
operate  as  a  good  appointment,  and  her  heir  at  law  shall  be  bound,  without 
any  legal  estate  being  vested  in  trustees. 

Thbsb  causes  came  on  to  be  tried  at  Newtown,  for  Backs 
county,  October  assizes,  1791,  before  M*Kean,  Chief  Justice, 
and  Yeates,  Justice.  After  the  evidence  was  gone  through,  a 
juror  was  withdrawn  by  consent,  and  the  following  case  was 
stated  for  the  opinion  of  the  Court,  in  bank. 

John  Earles  being  seized  in  fee  of  a  messuage  -and  tract  of 
land  in  the  township  of  Warminster,  in  the  county  of  Bucks,  con- 
taining 250  acres,  or  thereabouts,  made  his  last  will  and  testa- 
ment, dated  the  13th  November,  1772,  and  therein  devised  the 
residue  of  his  estate  to  his  three  daughters,  Mary,  the  wife  of 
John  Barnes ;  Isabella,  the  wife  of  Barnard  Yanhorn  ;  and  Mar- 
garet, who  was  first  married  to  William  Irwin,  and  afterwards 
to  Matthew  Henderson. 

The  said  John  Barnes,  an  Mary,  his  \\ife,  died  in  the  life-time 
of  the  said  Margaret  Henderson,  leaving  issue  Earles  Barnes,  the 
lessor  of  the  plaintiflF,  who  was  the  eldest  son  of  the  said  Mary, 
and  other  children. 

The  said  Margaret,  previous  to  her  marriage  with  Matthew 
Henderson,  became  seized  in  fee  of  a  tract  of  land  contiguous  to 
that  above  mentioned,  containing  66  acres  81  perches,  or  there- 
abouts. She  having  received  proposals  of  marriage  from  the 
said  Matthew  Henderson,  articles  of  agreement  were  entered 
into  between  them  and  a  certain  James  Wallace,  to  the  effect 
following :  — 

This  indenture  tripartite  made  the  29th  day  of  June,  1774, 
between  Matthew  Henderson,  of,  &c.,  of  the  first  part,  Margaret 
Erwin,  of,  &c.,  of  the  second  part,  and  James  Wallace,  of,  Ac,  of 
the  third  part;  reciting  that  the  said  Margaret  is  seized  of  a  cer- 
tain stone  messuage  and  tract  of  land  in  W.  aforesaid,  and  pos- 
sessed of  an  annuity  of  252.  during  life,  and  entitled  to  a  large 
expectancy  out  of  the  estate  of  her  father  on  the  decease  of  her 
mother;  and  further  reciting  that  a  marriage  is  intended  to  be 
shortly  solemnized  between  the  said  Matthew  and  Margaret, 
and  that  it  is  agreed  between  them,  that  after  the  solemnization 

*  See  9  DftlUs,  ii.  199.   1 3  John.  Ch.  p.  083. 
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thereof,  the  said  mesBnage  aod  tract  of  land,  annuity  and  ex- 
pectancy, shall  be  for  the  joint  nse  of  the  said  Matthew  and  Mar- 
garet during  coverture ;  but  if  the  said  Margaret  shall  survive 
the  said  Matthew,  the   whole  "^o  remain  the  estate  of  the  said 
Margaret,  as  if  the  said  marriage  had  never  taken  effect ;  and 
if   any  part  of  the  said  expectancy   more  than  the  yearly  in- 
terest thereof  shall  have  been  applied  to  the  nse  of  the   said 
Matthew,  the  same  to  be  replaced  out  of  his  proper  estate ;  and, 
further,  that  the  said  Margaret  sliall  have  full  power  and  abso- 
lute authority,  by  will  and  testament  in  writing,  to  give,  devise, 
and  dispose  the  said  messuage  and  tract  of  land  and  expectancy 
to  such  persons,  and  for  such  uses,  as  she  shall  see  fit,  as  fully  as 
she  could  have  done  if  the  said  marriage  had  never  been  solem- 
nized.   Kow  this  indenture  witnesseth,  ^'that  for  making  the 
said    agreement  good  and  effectual  in  the  law,  and  for  keep- 
ing and  preserving  the  said  messuage,  &c.,  as  also   the  said 
annuity  and  expectancy,  to  be  at  the  disposal  of  the  said  Mai^ga- 
ret  as  aforesaid,  so  that  the  same  shall  not  be  in  the  power  or 
disposal  of  the  said  Matthew,  or  liable  to  any  of  his  debts  and 
incumbrances,    furtlier    than  is  herein  before  set  forth,  he,  the 
said  Matthew,  doth  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  for  every  of  them,  covenant,  promise,  declare, 
and  agree  to  and  with  the  said  James  Wallace,  his  executors 
and  administrators,  and  to  and  with  every  of  them,  by  these 
presents,  that  notwithstanding  the  said  intended  marriage  shall 
take  effect  and  be  solemnized,  the  said  messuage,  tenement,  and 
tract  of  land,  shall  be  the  proper  and  diHtinct  estate  of  her,  the 
said  Margaret,  to  the  use  of  him,  the  said  Matthew,  and  her,  the 
said  Margaret,  during  their  joint  lives  ;  and  if  the  said  Matthew 
shall  die  before  the  said  Margaret,  then  immediately  after  his 
death  to  the  use  of  the  said  Margaret,  hef  heirs  and  assigns  for- 
ever, as  fully,  freely,  and  clearly,  as  if  the  said  marriage  had  nev- 
er been  had  and  solemnized ;  and  that  the  said  expectancy  (except 
the  yearly  profits  or  interest  thereof)  shall,  in  like  manner,  re- 
main the  proper   and  distinct   estate   of   said  Margaret,  and 
also  the  said  annuity,  or  such  part  or  parts  thereof,  as  shall  grow 
or    become  due  after  the  decease  of  him,  the   said  Matthew. 
And   the   said    Matthew   doth   for  himself,  his   heirs,    execa- 
tors,  and  administrators,  covenant,  promise,  and  agree  to  and 
with  the  said  James,  his  executors  and  administrators,  by  these 
presents,  in  manner  and  form  following ;   (that  is  to  say)  that 
if  the  said  intended  marriage  shall  take  effect  and  be  solem- 
nized, then   he,  the  said   Matthew,   shall   and    will   permit 
and  suffer  the   said  Margaret  to  grant  and  devise  the  said 
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meesna^e,  &c.,  by  her  last  will  and  testament,  in  writing,  to  such 
person  or  persons,  and  for  such  uses  as  she  shall  think  fit,  and 
also  to  bequeath  the  whole  amount  of  the  said  expectancy  (ex- 
dnsi ve  of  the  yearly  interest  thereof  during  their  joint  lives,  as 
aforesaid)   unto  such  person  or  persons  as  she  shall  think  fit; 
and  that  he,  the  said  Matthew,  shall  and  will  permit  such  will 
hereafter  to  be  made,  to  be  duly  proved  by  the  executor  or  ex- 
ecntore  in  the  said  will  named,  and  probate  of  such  will  to  be 
had  and  taken  as  usual,  and  that  the  person  or  persons  to  whom 
the  said  Margaret  shall  give,  devise,  and  dispose  of  her  said 
separate  estate,  as  aforesaid,  shall,  and  lawfully  may,  peaceably 
and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the  same  and 
every  part  thereof,  according  to  the  true  intent  and  meaning  of 
snch  gitl,  devise,' or  bequest,  in  the  said  will  to  be  set  forth,  with- 
out any  let,  suit,  trouble,  hindrance,  denial,  or  interruption  of 
or  by  the  said  Matthew,  his  heirs,  executors,  administrators,  or 
assigns,  or  any  of  them ;  and,  further,  that  if  the  said  Margaret 
shall  hereafter  see  fit  to  sell  the  said  land,  with  the  buildings 
and  improvements,  or  the  said  annuity,  or  any  part  thereof,  and 
shall  apply  the  moneys  arising  by  such  sale  or  sales,  or  any  part 
thereof,  or  any  part  of  the  capital  sum  of  the  said  expectancy, 
for  and  to  the  nse  of  him,  the  said  Matthew,  and  for  the  advance- 
ment of  his  particular  estate,  that  he,  the  said  Matthew,  his 
heirs,  executors,  or  administrators,  shall  and  will,  on  demand 
made,  pay  the  same  unto  such  legatee  or  legatees  as  the  said 
Margaret  shall  bequeath  the  same,  save  only  the  use  of  the 
same  during  their  joint  lives,  as  aforesaid ;  and  that  he,  the  said 
Matthew,  his  heirs,  executors,  or  administrators,  shall  not,  nor 
will,  at  any  time  or  times  hereafter,  do,  commit,  or  suffer,  or 
canse  to  be  done,  committed,  or  suffered,  any  act,  matter,  or 
thing  whatsoever,  whereby  or  wherewith,  or  by  reason  or  means 
whereof,  the  said  Margaret  shall,  or  may  be,  any  ways  frustrated 
or  hindered  in  the  giving,  devising,  or  bequeathing,  nor  of  hold* 
ing,  possessing,  and  enjoying  her  own  particular  estate,  to  the 
Qses  and  in  manner  aforesaid.    In  witness,''  &c. 

The  marriage  between  the  said  Matthew  Henderson  and  Mar- 
^aret  Erwin  took  effect.    They  had  no  issue. 

On  the  29th  January,  1790,  the  said  Margaret  Henderson 
executed  a  writing  under  her  hand  and  seal,  purporting  to  be 
her  last  will  and  testament,  or  an  appointment  respecting  her 
separate  estate,  whereby  she  bequeathed  to  the  said  Earles  Barnes, 
the  lessor  of  the  plaintiff,  the  sum  of  five  shillings,  and  to  her 
other  nephews  and  nieces  divers  pecuniary  legacies ;  and  the 
residue  of  her  estate  she  directed  to  be  divided  among  the  said 
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legatees,  in  proportion  to  their  said  legacies.  She  also  appoint- 
ed Joseph  Hart  and  Nathaniel  Erwin  her  executors,  with  full 
power  and  authority  to  dispose  of  her  whole  estate,  real  and 
personal. 

The  said  Margaret  died  in  the  month  of  March  following  her 
will. 

This  instrument  was  proved  as  a  will  on  the  15th  day  of  the 
same  month,  and  letters  of  administration  were  taken  out  on  her 
estate  by  the  said  Joseph  Hart  and  !N^athaniel  Erwin,  the  per- 
sons named  as  her  executors.  They  entered  on  the  premises  in 
question  and  sold  them.  The  brothel's  and  sisters  of  the  lessor 
of  the  plaintiff,  have,  by  their  acts  and  deeds  in  writing,  assented 
to  the  said  sale. 

The  first  of  these  ejectments  is  brought  for  a  moiety  of  the 
undivided  interest  in  the  real  estate  of  the  said  John  Earles, 
which  the  said  Margaret  took  as  one  of  the  residuary  devisees  of 
the  said  Earles. 

The  second  ejectment  is  brought  for  a  moiety  of  the  tract  of 
land  purchased  by  the  said  Margaret  in  her  life  time. 

The  question  for  the  opinion  of  the  Court  is  whether,  upon  the 
preceding  facts,  the  plaintiff  is  entitled  to  recover. 

These  ^uses  were  very  fully  and  ably  argued  at  the  last  Jan- 
uary term,  by  Messrs.  Kawle  and  Bankson  for  the  plaintiff,  and 
Messrs.  Sergeant  and  Wilcocks  for  the  defendant. 

On  the  part  of  the  plaintiff,  four  points  were  made :  — 

1.  The  will  of  the  feme  covert  is  void  at  common  law,  or  at 
least  by  the  stat.  of  34  and  35  Hen.,  8. 

2.  The  articles  bar  the  husband,  but  not  the  heir-at-law. 

8.  Chancery  would  not  decree  the  heir-at-law  to  aid  an  im- 
perfect will,  unless  in  the  case  of  persons  coming  in  for  a  vala- 
abie  consideration. 

4.  Chancery  never  makes  such  decrees,  unless  as  to  tnigt 
estates ;  this  is  a  legal  estate,  vested  in  the  wife  before  ibar- 
riage. 

The  reasonings  of  the  counsel  are  omitted,  as  the  Court  went 
fully  into  the  argument  this  term. 

Cases  cited  for  the  plaintiff:  Powel  on  Powers,  136 ;  Arun- 
del V8.  Philpot,  156  to  169  ;  3  Atky.,  716,  296  ;  Maxims  in  Equ., 
67,  pi.  14,  68,  pi.  16, 16;  2  Vez.,  190, 191 ;  Ambl,  467,474 ;  Bram- 
hall  V8.  Hall;  1  Brown's  Cha.  Rep.,  16;  Holme  vs.  Tena  and 
executors ;  Fearne's  Cont.  Eem.,  89,  94 ;  Comy.  £ep.,  250 ;  Pig- 
got  vs.  Penrice  and  executors ;  1  Vern.,  68,  69 ;  Vermuden  vs. 
Bead. 
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Gasee  cited  for  the  defendant :    2  Yez.  190,  191,  193.    Pea- 
cock vs.  Monk.    2  Term  Kep.  696.    Hosden'e  lessee  vs.  Staple. 
Powel   on  Contracts,  67.    Wright  vs.  Lord  Cadogan.    8.  C.  6 
firown'e  Pari.  Cas.  156.     Ambl.  468,  473.    Bramhall  vs.  Hall. 
AmbI/627.    Thornbnrj's  lessee  vs.  Dew.    lb.  665.    Rippon  vi. 
Dawding.     S.  C.     Powel  on  Contracts,  73. 
The  Court  now  procee4ed  to  give  their  opinions  seriatim?. 
M^Kean  C.  J.    The  question  is  whether  a  feme  covert  seized 
of  a  real  estate  in  fee,  can  in  consequence  of  a  power  contained 
in  articles  executed  between  her  husband  and  her  before  their 
marriage  (the  legal  estate  not  having  been  conveyed  to  trustees), 
give  way  such  estate  by  will,  or  instrument  in  nature  of  a  will, 
during  the  coverture. 

The  articles  of  the  29th  June,  1774,  are  therein  called  a  deed 
tripartite,  and  the  name  of  James  Wallace  is  introduced  into 
them  as  a  party,  along  with  Margaret  £rwin  and  Matthew  Hen- 
derson, and  they  are  executed  by  all  three ;  but  no  estate  is 
thereby  conveyed  to  James  Wallace,  as  a  trustee  or  otherwise. 
Maigaret  Henderson,  during  her  marriage  with  Matthew  Hen- 
derson, makes  a  disposition  by  an  instrument,  in  nature  of  a 
will,  of  all  her  estate,  real  and  personal. 

It  is  very  clear,  that  a  feme  covert  by  virtue  of  an  agreement 
between  her  and  her  husband  before  marriage,  may  dispose  of 
ber  personal  estate  by  will  or  testament,  because  it  is  to  take 
effect  during  the  life  of  her  husband ;  for  if  he  survived  her,  he 
would  be  entitled  to  the  whole,  and  therefore  he  alone  could  be 
affected  by  it.    2  Vez.  191.    Peacock  vs.  Monk. 

It  is  also  clear  that  a  married  woman  cannot  devise  her  real 
estate.  By  stat.  34  and  35  Hen.  8,  sec.  14,  it  is  expressly  en- 
acted, that  ^^  wills  of  any  manors,  lands,  tenements,  or  other 
hereditaments,  made  by  any  woman  covert,  shall  not  be  taken 
to  be  good  or  effectual  in  law." 

It  is  further  agreed,  that  if  the  legal  estate  in  the  lands  had 
been  vested  by  the  deed,  or  articles,  in  James  Wallace,  the  ap- 
pointment by  Margaret  Henderson  would  be  valid  and  good  in 
equity,  for  then  she  would  have  had  only  an  equitable  interest ^ 
a  coDfidence  would  have  been  reposed  in  the  trustee,  that  he 
^onld  make  such  estates  as  she  should  direct.  Her  will  would 
have  amounted  to  a  direction  which  bound  his  conscience, 
I  Uid  which  a  Court  of  Chancery  would  enforce.  2  Yez.  192. 
6  Brown's  Pari.  Cas.  166.    Powel  on  Contracts,  67. 

Bat  in  this  case  Margarect  Erwin,  or  Henderson,  was  the 
donor,  and  also  the  donee  of  the  power ;  and,  it  is  contended, 
^t  Bhe  could  not  execute  it  during  her  coverture,  because  the 
29 
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fee  still  remained  in  herself,  aod  sbo  was  restrained  hy  the  etal 
nte  of  Heo.  8,  from  making  a-will  /  and,  by  the  maxims  ui 
roles  of  the  law,  disabled,  having  no  will  of  her  own. 

The  instrument  of  1790,  executed  by  Margaret  Hendersoi 
being  then  covert,  is  not  strictly  a  will,  bnt  diatiDct  from  ii 
thongh  in  nature  of  a  will.  It  takes  its  effect  oat  of  the  arti 
cles,  or  deed  of  1774,  which  created  the  power  to  make  snc 
instrument,  and  was  made  in  execation  of  such  power.  Sh 
takes  notice  in  the  preamble  of  it,  ^hat  she  was  a  married  womai 
and  that  as  to  what  she  was  legally  entitled  to  diqpose  ol 
her  will  was  as  is  therein  mentioned.  It  is  ueaally  called  ai 
appointment 

A  feme  covert  can  execute  an  appointment  over  her  own  ee 
tate.  Powel  on  Powers,  84.  3  Atky.  712.  The  reason,  a 
ground  of  a  wife  being  disabled  to  make  a  will,  is  from  her 
being  under  the  power  of  the  hnsband,  not  from  want  of  judg- 
ment, as  in  the  case  of  an  infant,  idiot,  &c. 

Matthew  Henderson  and  his  wife,  before  their  marriage, 
agreed  that  her  real  estate  should  remain  her  property,  sod 
might  be  disposed  of  by  will  and  testament  in  writing  by  her, 
as  she  should  think  fit,  as  absolutely  as  if  the  said  marriage 
had  never  been  solemnized.  The  intention  of  the  parties  it 
plain,  and  admits  of  no  doubt.  She  has,  accordingly,  disposed 
of  it  by  an  instrument  in  nature  of  a  will  and  testament,  in  exe- 
cation of  the  power,  and  by  the  express  consent  of  the  hnsband, 
not  to  him  or  his  relations,  bnt  amongst  her  own  nearest  of  kin. 
No  fraud,  force,  flattery,  or  improper  nse  of  the  power  he 
had  over  her  as  a  hnsband,  has  been  exerted,  nor  is  it  alleged. 
This  will  bar  him  of  any  title  to  her  estate,  and  why  should  it 
not  bar  the  heir  at  law  in  equity  and  reason  ?  Here  was  a  fair 
and  lawful  agreement  between  them,  founded  on  a  valuable  snd 
meritorious  consideration.  Mrs.  Henderson,  with  her  hnsband, 
conld,  during  the  coverture,  have  given  away  her  real  estate  by 
fine  or  deed  (if  she  had  been  secretly  examined,  agreeably  to 
theact  of  assembly  of  Pennsylvania),  conformably  to  their  agree- 
ment ;  and,  if  he  had  refused  to  join  with  her,  a  Court  of  eqoitj 
(if  such  A  Court  had  existed  here),  would,  on  her  applicatioD, 
have  compelled  him  to  carry  their  agreement  into  execution.  It 
is  a  lamentable  truth,  there  is  no  Court  clothed  with  chancef? 
powers  in  Pennsylvania;  but  equity  is  part  of  oor  law,  audit 
has  been  frequently  determined  in  the  Supreme  Court,  thattlie 
judges  will,  to  efiectuate  the  intention  of  the  parties,  consider 
that  as  executed,  which  ought  to  have  been  done.  This  is  also 
a  rule  in  the  Oonrt  of  Chancery  in  England. 

Why  may  not  her  articles  of  agreement,  oi  deed  of  1771,  be 
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considered  as  a  covenant  to  stand  seized  of  her  real  estate  for 
the  uses  therein  specially  mentioned,  and  also  to  the  use  of  her 
will  or  appointment?    Marriage,  which  tends  to  join  the  blood, 
is  one  of  the  considerations  held  sufficient  to  validate  such  a 
conveyance.     Why  shonld  she  not  have  a  right  In  equity,  of 
disposing  of  her  lands,  as  incident  to  her  ownership  ?   For  she 
is  to  be  taken,  as  to  the  ezecntion  of  this  power,  as  a  feme  sole. 
If  the  intention  of  the  parties  cannot  take  place  by  this  deed 
and  appointment,  in  the  common  way  of  their  operation,  they 
may  be  considered  good  in  some  other  way ;  and  the  substance, 
and  not  the  form,  ought  principally  .to  be  regarded.    Why  may 
not  this  case   be  considered,  under  all  its   circumstances,  of 
equal  operation  as  a  deed  executed  by  the  husband  and  wife,  in 
her  life  time,  to  the  use  of  the  persons  named  in  the  appoint- 
ment ?    The  Court  of  Chancery  will  supply  forms,  where  there 
is  a  meritorious  consideration.    It  has  gone  as  great  lengths  as  is 
desired  in  the  present  case;  and,  I  am  glad  to  find  the  last  cited 
case  determined  there,  to  be  in  point,  '^  that  there  is  no  difference 
between  a  legal  and  an  equitable  interest"    Ambl.  665.    Bip- 
pon  vs.  Dawding,  decreed  by  Ld.  Chanqellor  Camden,  in  1769. 
The  spirit  of  the  case,  Wright  vs.  Lord  Cadogan,  et  al.,  in  6 
Brown's  Pari.  Cas.  156,  also  implies  this  doctrine.    From  all 
the  circumstances  of  this  case,  taken  together,  I  am  of  opinion 
the  appointment  of  Margaret  Henderson  passes  this  estate  in 
equity,  and  that  judgment  be  given  for  the  defendant. 

Shijjpen^  J.  I  must  confess  when  this  case  came  first  to  bo 
argued  before  us,  I  was  of  opinion  against  the  defendant.  The 
old  distinction  between  trusts  and  legal  estates,  as  to  a  wife's 
power  of  appointment,  in  pursuance  of  marriage  articles,  struck 
me  forcibly.  Upon  a  more  deliberate  consideration,  I  now  think 
otherwise;  and  that  a  Court  of  Equity,  under  circumstances 
similar  to  the  present,  would  decree  a  specific  execution  of  the 
inetrument  executed  in  nature  of  a  will.  The  legatees  of  Mrs. 
Henderson  cannot,  with  propriety,  be  considered  as  volunteerSi 
The  case  of  Rippon  vs.  Dawding,  fully  establishes  the  right  of 
the  defendant,  and  settles  the  doctrine  on  the  principles  of  sound 
sense.  That  decision  appears  to  me  perfectly  consonant  to  the 
genius  and  spirit  of  the  laws  of  this  government ;  and  I  am 
bappy  to  find  the  authority  of  the  case  is  now  established.  I 
concur  in  opinion,  that  judgment  be  given  in  both  actions,  for 
the  defendant. 

TeateSj  J.  If  the  present  question,  respecting  the  validity  of 
tibe  will,  or  appointment  of  Mrs.  Margaret  Henderson,  came  be- 
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fore  QS  as  a  mere  Court  of  law^  there  could  be  little  doubt  in  th< 
case  ;  for  it  is  contrary  to  the  statute  of  34  and  36  Hen.  8,  cap 
S,  that  a  feme  covert  should  make  a  will.  The  statate  declare 
tiiat  such  wills  shall  not  be  good  in  law. 

In  the  case  of  the  lessee  of  Thombnry  vt.  Dew  (vide  ! 
Brown's  Chan.  Rep.  383),  determined  in  C.  B.  on  a  case  made 
Lord  Chief  Josttce  Willee  says  (Ambler  628),  "At  taw,  tb 
hoBband  may  give  bis  wife,  by  articles  before  marriage,  a  powe 
to  dispose  of  her  peraonal  estate,  becaaae,  by  marriage,  he  hatl 
the  sole  property  in,  and  power  over  it;  bat  it  is  otherwise  o 
lands  of  inheritance  belong^ing  to  the  wife,  and  he  cannot  givi 
her  such  a  power  to  make  a  will,  in  prejudice  of  her  heir  al 
law." 

We  are  not,  however,  to  judge  of  this  case  by  these  strid 
roles.  Equity  forms  part  of  the  law,  and  to  prevent  a  failure  ol 
justice,  there  being  no  Court  of  Chancery,'  this  Court  has  adopt- 
ed, in  a  variety  of  instances,  the  chancery  decisions.  Snchwsf 
the  case  in  Pollard  vs.  Shaeffer.  Dallas  213,  214.  Galbraith'e 
lessee  vs.  Scott,  and  many  others. 

A  rule  has  long  been  adopted  in  Courts  of  Equity,  that  "  what 
ODght  to  be  done,  shall  be  considered  as  being  actually  dona" 
8  Wms.  216.  And  though  this  Court  cannot  compel  the  specific 
execution  of  an  agreement,  they  will  in  certain  instances,  con- 
sider articles  of  agreement  to  convey  lands,  as  a  conveyance 
executed,  where  the  covenants  on  the  part  of  the  vendee  have 
been  fully  complied  with.  The  reason  of  this  rule  applies  meet 
strongly  in  the  case  before  the  Court,  for  there  was  no  compet- 
ent jurisdiction  within  the  government,  to  which  Mrs.  Hen- 
derson might  have  applied  during  her  second  intermarriage,  to 
have  enforced  her  husband,  Matthew  Henderson,  if  reluctant, 
to  join  with  her  in  a  conveyance  of  these  lands,  agreeably  to  the 
terms  of  their  marriage  articles ;  no  laches,  therefore,  in  this  par- 
ticnlar,  is  imputable  to  her. 

Id  the  ease  of  Peacock  v».  Monk,  2  Yez.  191,  Lord  Hardwicke 
doubts  whether  a  feme  covert  can  convey  her  real  estate,  bat 
either  hy  way  of  trust,  or  of  poioer  over  an  use,  but  not  by  bare 
agreement,  which  can  only  bar  tenancy  by  coarteay,  unless  per- 
Haps  it  is  siich  as  would  he  decreed  to  he  carried  into  exeetttion. 

Lord  Kenyon,  in  the  case  of  Hosdsen's  lessee  vs.  Staple,  in  9 
Term  Rep.  695,  in  speaking  of  the  opinion  of  Lord  Hardwicke, 
says,  "  That  which  was  then  considered  as  a  doubt,  no  longer 
remains  so.  For  in  Wright  vs.  Lord  Cadogan,  and  others,  it 
was  determined,  that  a  Court  of  Equity  would  compel  the  heir 
to  make  a  conveyance  to  the  party  in  whose  favor  snch  sn 
agreement  was  made.    That  point  was  very  ably  discuesed  in 
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the  Honse  of  Lords,  on  the  doubt  which  Lord  Hard wi eke 
had  thrown  ont  in  Peacock  vs.  Monk,  though  his  doubts  were 
not  sufficient  to  induce  the  house  to  determine  against  such  an 
agreement." 

The  case  of  Wright'  vs.  Lord  Cadogan  et  al.  and  Lord  Not- 
tingham's decree  on  the  13th  November,  1764,  is  reported  in 
Ambler,  468,  and  the  arguments  of  counsel  and  affirmance  of  his 
decree  in  the  House  of  Lords,  on  the  8th  December,  1766,  in  6 
Brown's  Pari.  Cas.  166 ;  in  Powel  on  Contracts,  67,  and  in  his 
late  edition  of  Wood's  Conveyancing,  Vol.  I.  pa.  467. 

In  Ambler,  566,  Kippon  vs.  Dawding,  called  in  Powel  on  Con- 
tracts, 73,  Bippon  vs.  Hawden,  and  in  2  Brown  Cha.  Bep.  639, 
Bippon  vs.  Hardy,  determined  by  Lord  Cambden,  on  the  22d 
November,  1769,  occurs,  which  fully  meets  the  case  before  the 
Court    There  a  widow  being  seized  of  a  freehold  estate,  her 
second  husband,  previous  to  their  marriage,  gives  a  bond,  em- 
powering her  to  dispose  of  her  real  estate  by  deed  or  will,  not- 
withstanding her  coverture.    No  settlement  appeared  to  have 
been  made  on  the  occasion,  nor  any  other  transaction  passed  but 
the  bond.    The  wife  afterwards,  by  will,  gives  her  estate  to  her 
younger  children  in   fee.     On  a  bill  brought  by  the  younger 
children  against  the  daughter  (being  the  only  child)  of  the  eldest 
son,  to  have  a  conveyance  of  the  estate,  it  was  objected,  that  the 
case  differed  materially  from  Wright  vs.  Lord  Cadogan.  In  that 
case  the  legal  interest  was  in  trustees ;  in  this,  the  legal  interest 
remained  in  the  wife,  and  nothing  passed  by  the  devise,  and 
that  this  was  a  mere  question  between  volunteers.    Lord  Camb- 
den said,  the  agreement  was  made  on  marriage,  and  it  was  not  a 
question  between  volunteers.     The  wife  might  have  compelled 
the  husband  to  have  joined  with  her  in  a  fine,  though  the  wife 
had  on^  an  equitable  interest  in  the  one  case,  and  the  legal  in- 
terest in  the  other,  yet  the  principle  of  the  determination  is  the 
same  in  both  ;  equity  follows  the  law.    A  conveyance  was  there- 
fore decreed. 

It  must  be  confessed  that  the  principles  of  this  decision  are 
somewhat  impugned  by  Lord  Thurlow  in  Hodsdou  vs.  Lloyd, 
and  e  contra  (2  Brown's  Cha.  Bep.  534),  determined  in  1789. 
The  case  of  Bippon  vs.  Hardy,  as  it  is  called,  is  cited  by  counsel, 
pa.  355,  but  the  chancellor  does  not  mention  it  In  pa.  544,  he 
is  made  to  say,  "  With  regard  to  chattels^  both  real  and  personal, 
the  husband,  by  contract,  anterior  to  the  marriage,  resting  only 
in  agreement,  could  authorize  her  to  make  a  will ;  but  in  order 
to  make  a  will  of  re(zl  estate,  he  must  pa/rt  with  the  legal  estate 
to  trustees;  for  by  agreement^  whilst  resting  in  agreement  only, 
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he  cannot  bind  the  heir,  bot  can  only  bind  bimBelf,  and  the  1 
gal  estate  ought  to  be  conveyed  by  legal  conveyanceB." 

Mr.  Powel,  in  his  late  edilton  of  Wood's  ConveyanciDg  I 
work  of  considerable  merit,  but  wb-ch  is  not  yet  fully  completed 
seems  to  discard  the  doubt  he  had  entertained  of  the  resolntio 
in  Bippon  vs.  Hawden,  in  bis  Tr^-alise  on  Powers,  pa.  73,  b 
snbjoining  a  qwere. 

In  Vol.  I.  pa.  467,  of  this  late  work  (Wood's  ConTeyancing' 
he  saye,  "It  was  formerly  doubted,  whether  marria^  was  m 
each  a  snspension  of  the  capauilr  of  the  wife  to  execute  an; 
eflfective  conveyance  of  her  piuperty,  as  deprived  her  of  th 
power  of  assenting  to  any  alienation  even  of  real  estate,  node 
settlement  to  her  separate  nee,  unless  throngh  tho  medium  of  ; 
power,  or  by  tho  interpopition  of  a  fine.  But  it  is  now  seiilei 
that  a  wife  has  a  capacity  by  her  consent,  of  making  a  valit 
contract  as  to  her  separate  estate;  and  that  therefore  a  tnari 
covenant  or  agreement  ietweer*  a  woman  and  her  intended  hvt 
hand,  inserted  in  marriage  articles,  that  she  shall  have  powei 
to  dispose  of  her  real  estate,  without  any  estate  being  vetted  in 
trustees,  out  of  which  an  appointment,  by  virtue  of  the  power, 
may  enure,  will  bind  her  heir,  not  only  when  the  power  attach- 
es upon  a  trnst,  bnt  likewise  when  it  is  applicable  to  a  legal  es- 
tate." 

"  This  was  settled  as  a  trust  in  the  case  of  Wright  tvt.  Lord 
Cadogan  and  others,"  which  he  proceeds  to  state  very  fully  with 
all  its  circumstances. 

He  then  adds,  pa.  168,  "  But  the  case  of  Bippon  v$.  Hawden, 
23d  November,  1769,  which  was  attended  with  none  of  the 
particular  circumstances  that  occurred  in  the  former  case,  settled 
this  point  in  favor  of  a  covenant,  in  case  of  a  legal  as  well  as  of 
a  trust  estate." 

And  he  then  states  the  case  and  decree. 

If  this  adjudication  is  considered  ae  a  rule  of  decision,  it 
puts  an  end  to  the  present  controversy.  And  what  solid,  sab- 
stantial  distinction  is  there  since  the  stat.  of  37  Hen.  8,  cap.  10, 
between  an  equitable  interest  in  an  use,  and  a  legal  estate  I  At 
common  law,  cestui  gue  use  had  no  power  over  the  land,  thoogh 
he  might  alien  the  nse  (Gilb.  Law  of  Uses,  26).  Bnt  the  stat 
of  27  Hen.  8,  c.  10,  executes X^e  nse;  that  is,  it  conveys  the  pos- 
session to  the  nse,  and  transfers  the  use  into  possession,  thereby 
making  cestui  gue  use  complete  owner  of  the  lands  and  tena- 
ments  as  well  at  law  as  in  equity  (2  Black.  Com.  833).  Conits 
of  equity  now  consider  trust  estates  as  equivalent  to  the  le|^ 
ownership,  governed  by  the  same  rnles  of  property,  and  liable 
to  every  charge  in  equity,  which  the  other  is  subject  to  in  law. 
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(3  Blackst.  Oom.  837.)  Trusts  are  to  be  governed  by  the  same 
law,  and  are  within  the  same  reason  as  legal  estates;  Per  Ld. 
Cowper  (2  P.  Wms.  718) ;  and  Sir  Joseph  Jekyl,  in  the  same 
page,  saye  that  trusts  and  legal  estates  are  to  be  governed  by  the 
same  mles,  is  a  maxim  which  has  obtained  universally. 

Upon  the  whole,  I  think,  on  principles  of  equity,  the  ap- 
pointment of  Mrs.  Henderson,  in  pursuance  of  the  marriage  ar- 
ticles, will  well  operate  on  the  lands  in  question,  and  that  judg- 
ments should  be  entered  in  both  suits  for  the  defendant. 

Brac^ardy  J.  In  this  case,  the  legcbL  estate  is  clearly  vested 
in  the  plaintiff.  The  instrument  under  which  the  defendant 
claims  is  void  as  a  will,  and  the  articles  do  not  at  law  raise  any 
estate  upon  which  it  can  operate  as  an  appointment,  or  as  the 
Bxecntion  of  a  power.  But  it  is  said,  a  Court  of  Chancery  would 
relieve  the  devisees,  and  on  a  bill  filed  against  the  plaintiff, 
would  compel  him  to  convey  to  the  defendant. 

Here  it  must  be  premised,  that  with  regard  to  equitahh  relief, 
this  Court  exercises  only  a  borrowed  jurisdiction.  It  was  estab- 
lished at  first  as  a  mere  Court  of  law  /  but  necessity  has  obliged 
the  judges  to  adopt  the  maxims  and  principles  of  a  Court  of 
Equity  among  the  rules  of  their  decision.  This  necessary  as- 
sumption of  power  seems  now  to  be  sanctified  by  the  constitu- 
tion, which  recognizes  "  the  powers  heretofore  usually  exercised 
by  them."  That  which  is  an  established  rule  of  property  m 
^ity,  must  therefore  be  considered  in  Pennsylvania  as  such  at 
low ;  but  I  think  they  ought  to  be  settled  and  established  rules 
before  we  adopt  them  in  any  case. 

From  the  authorities  already  mentioned,  it  appears  to  me,  that 
it  is  now  an  established  rule  in  equity,  that  articles  executory 
▼ill  raise  a  power  to  a  feme  covert  over  an  estate,  legal  or  equi- 
table, as  much  as  a  conveyance  executed.  Whatever  doubts  I 
entertained  at  first  of  the  authority  of  Eippon  vs.  Hawdin,  they 
have  been  removed  by  the  full  examination  which  Powell,  in 
the  passage  cited  by  Yeates,  J.,  has  given  it ;  and  his  declara- 
tion, that  the  doctrine  it  contains  is  now  considered  as  a  settled 
point.  To  this  may  be  added  the  uncontradicted  assertion  of 
the  attorney  general,  in  Hodsden  vs.  Lloyd  (2  Brown's  Cha. 
Bep,  540),  that  there  is  no  distinction  as  to  the  power  of  a  feme 
covert,  whether  the  estate  be  a  legal  or  a  trust  estate. 

But  admitting  the  authority  of  that  case,  it  is  said  that  the 
devise  there  was  to  children,  who  are  never  considered  as  vol- 
unteers; but  that  this  is  a  voluntary  disposition,  and  that  chan- 
cery will  not,  in  such  case,  compel  the  heir  to  convey.  Consid- 
^o^ons  of  this  kind  weighed  with  Lord  Northington  in  Wright 
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va.  Gadogao  (Ambl.  Hi),  who  distingniBlies  it  from  Bramball  w 
Hall,  by  observing  that  the  appotatiaent  was  to  children,  am 
therefore  meritoriouB.  They  are  also  hinted  at  by  Justice  Bnl 
ler  in  Comptou  vs.  CoIUnson  (2  Brown's  Cha.  Rep.  388).  Bn 
it  is  plain,  that  tliis  formed  no  part  of  the  principle  which  gof 
erned  Lord  CaindeL's  decision.  He  lays  no  stress  on  the  meri 
of  tlie  appointment,  and  regurds  only  the  consideration  of  thi 
agreement;  and  the  object  of  the  agreement  being  to  vesti 
power  of  disposing  of  her  estate  in  the  wife,  that  object  ought  h 
be  supported  against  the  heir  as  much  as  against  the  husband. 
A  defective  appointment  will  not  be  supplied,  unless  it  be  whal 
is  called  a  meriiorioua  one  ;  but  the  question  before  ns  relates 
not  to  the  formality  of  the  appointment,  but  to  the  creation  of 
the  power ;  and  the  articles  intended  to  raise  that  power  are 
founded  on  the  best  of  considerations. 

The  last  difficulty  which  occurs  is,  whether  these  articles  are 
to  be  considered  as  executory  articleB,  within  the  meaning  of  the 
cases  cited.  Where  the  husband  covenants  to  make  a  eettle- 
ment  or  conveyance,  which,  if  made,  would  give  the  wife  a 
power  over  her  estate,  the  rule  of  "considering  that  as  done 
which  is  agreed  to  be  done,"  has  a  force  which  it  has  not  in  the 
case  before  ue.  In  Wright  vs.  Cadogan,  the  husband  covenant- 
ed to  execute  conveyances  in  trnst,  and  these,  if  executed,  would 
have  raised  a  power  in  the  manner  the  law  prescribes,  liippon 
vs.  Hawdin  is  imperfectly  stated,  but  it  is  said  the  husband  cov- 
enanted to  "empaw^  his  wife  to  dispose  of  her  estate." 

In  the  articles  before  ns,  the  husband  and  wife  do  not  cove- 
nant to  do  any  thing.  They  discover  no  intention  to  oonvej/  the 
estate,  so  as  to  create  a  trust,  or  raise  an  use,  over  which  she 
might  have  a  power.  It  is  a  mere  agreement,  that  the  wife  shall 
have  a  power  to  dispose  of  her  estate,  notwithstanding  her  co- 
verture, without  attempting  or  intending  to  do  any  thing  fiuther 
in  order  to  raise  that  power. 

The  question,  therefore,  is  brought  to  this,  whether  the  mere 
consent  of  the  Imsband  can  give  the  wife  snch  a  power }  Upon 
the  best  consideration  I  can  give  the  subject,  I  am  of  opinion 
that  where  that  consent  is  anterior  to,  and  in  consideration  of, 
marriage,  it  will  raise  a  power  wiihoat  more.  The  expressioDB 
of  Powell  are  full  to  this  point.  He  says :  "  It  is  now  settled  that 
the  wife  may  acquire  a  capacity  to  dispose  of  her  property  by  a 
mere  covenant  or  agreement  between  lier  and  her  intended  hat- 
hand,  inserted  in  marriage  articles,  that  she  shall  have  power 
to  dispose  of  her  real  estate."  This  is  putting  the  doctrine 
upon  broad  and  liberal  ground.  I  see  no  reason  why  a 
woman,  when  she  is  tui  juris,  may  not,  by  snch  an  agreement 
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reserve  the  rights  of  a  feme  sole  over  her  property  after  mar- 
riage ;  nor  why  the  consent  of  her  hasband  tx>  waive  the  marital 
rights,  ahould  not  give  her  such  a  power  over  real  as  well  as  over 
personal  estate.  It  is  easy  to  foresee  the  consequences  of  this 
decision  ;  but  it  seems  fully  justified  by  the  later  authorities,  and 
I  am  perfectly  satisfied  with  the  justice  and  policy  of  it. 

Judgment  ^w  def.j>er  totam  Ouricm. 


BbSPUBLIOA  V8.   OATHABmS    KsFPBLE. 

Guardian  cannot  bind  out  his  ward  as  a  servant  until  he  is  sixteen  years 
old ;  nor  can  a  parent  transfer  the  personal  service  of  his  child  to  another,  for 
money  paid  to  himself,  and  thereby  make  him  such  other's  servant 

A  HABEAS  cospus  od  suificiendum  had  been  awarded  by  the 
Court  to  Mrs.  Keppele,  returnable  instanter^  under  the  act  of 
assembly  of  1785,  to  bring  the  person  of  Benjamin  Hannis  be- 
fore the  Court. 

It  appeared,  on  the  return,  that  on  the  22d  day  of  December, 
1789,  the  said  Benjamin  Hannis,  with  the  consent  of  his  guar-i, 
dian,  Peter  Dehaven,  was  bound  by  indenture  as  a  servant  to 
the  said  Catharine  Keppele,  before  Matthew  Clarkson,  esq., 
mayor  of  the  city  of  Philadelphia,  for  five  years;  that  she  cove- 
nanted, by  the  said  indenture,  to  give  him  a  quarter's  schooling, 
and  two  suits  of  clothes  when  his  time  was  expired,  one  whereof 
to  be  new. 

It  was  admitted  that,  at  the  time  of  executing  the  indenture,  the 
boy  was  nearly  eleven  years  old. 

Mr.  Sergeant,  for  the  mistress,  insisted  that  the  invalidating 
the  present  indenture  would  be  attended  with  many  public  ill 
consequences,  there  being  many  such  bincfings  within  the  state. 
Servitude  by  indenture  is  founded  on  the  immemorial  usage  of 
Pennsylvania ;  and  it  is  well  known  that  apprentices  to  trades 
will  not  be  received  at  very  early  years.  It  is  of  importance  to 
poor  and  indigent  families,  that  indentures  of  servitude  like  the 
present  should  be  established,  instead  of  their  children  being 
brought  up  meanly,  and  in  habits  of  idleness  and  vice;  they 
are  thereby  secured  a  proper  and  comfortable  maintenance  and 
necessary  schooling  during  their  tender  years,  and  their  minds 
and  persons  kept  in  a  state  of  employment,  until  they  become  of 
the  age  of  fifteen  or  sixteen  years,  when  there  can  be  no  diffi- 
cnlty  in  providing  them  with  proper  masters  to  take  them  as 
apprentices.  But  when  it  comes  to  be  known  that,  after  a  boy 
has  been  two  or  three  years  with  his  master,  he  can  then  be  dis- 
charged from  his  servitude,  when  the  residue  of  his  time  is  be- 
80 
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come  of  some  use  aod  value,  no  oue  will  receive  poor  childrei 
under  Bucb  circumstauces. 

Mr,  Lewis,  tor  the  boy,  urged  tbat  servante  were  considered 
in  Penneylvania,  in  a  very  degraded  state.  If  they  run  away 
they  ehall  serve  five  days  for  one.  If  they  deal  with  other  pet 
sons,  they  shall  make  satisfactioa  by  servitude,  to  double  thi 
value  of  the  goods.  If  they  marry,  they  incur  an  additional  ser 
uitude  of  one  whole  year  after  their  time  by  indenture  is  expired 
If  they  set  fire  to  the  woods,  they  shall  be  whipped  with  twea^' 
one  lashes,  &c.  The  difference,  then,  betwen  them  and  appreit 
tices  is  sufficiently  obvious. 

It  is  admitted  that  there  is  no  act  of  assembly  directing  the 
binding  of  servants.  It  was  thought  necessary  to  make  one,  to 
validate  indentures  of  apprenticeship  entered  into  by  minors. 
This  is  not  a  binding  by  a  father  or  mother,  bnt  by  a  guardian. 
The  Orphans'  Coart  may  direct  guardians  to  bind  out  minors 
apprentices ;  but  could  they  do  it,  as  servants  t 

The  contracts  of  infants  are,  in  general,  voidable,  unless  in  a 
few  cases,  and  one  of  these  instauces  is  put  that  be  may  bind 
himself  apprentice,  by  deed  indented,  for  seven  years.  1  Black. 
Com.,  465,  466. 

Even  poor  children  are  bound  out,  with  the  assent  of  the  over- 
seers of  the  poor  and  approbation  of  two  justices,  m  a^prentica, 
under  the  act  of  29th  September,  1770  (Kew  edit,  380) ;  and 
surely  a  guardian  should  not  bind  out  his  ward  as  a  servant, 
where  he  is  subjected  to  such  severe  penalties.  Though  it  may 
be  doubtful  whether  s  parent,  under  some  pecnliar  situations, 
can  transfer  the  natural  right  which  he  has  to  bis  child's  service 
during  its  minority,^.this  power  can  never  be  thought  to  be 
lodged  in  a  guardian  ;  nor  will  any  custom  or  usage  of  Pennsyl- 
vania warrant  such  a  procednre. 

The  Court  took  some  little  time  to  inquire  into  the  custom  and 
usage  which  had  obtained  as  to  binding  of  servants,  and  now 
delivered  their  opinions. 

M'-Kean,  C.  J.  The  ori^nal  binding  of  servants  by  indenture 
seems  to  be  founded  on  immemorial  practise,  which  it  would 
be  dangerous  now  to  overturn.  The  stat.  of  6  £liz.,  c.  4,  §§  43, 
43,  clears  up  the  doubt  that  an  infant  may  bind  himself  as  an 
apprentice,  which  seems  to  show  that  it  might  have  been  done  at 
common  law. 

IQiKsre,  if  this  must  not  be  understood  of  a  compulsion  by  the 
means  prescribed  by  the  stat  of  5  Eliz.,  c.  4  ;  for  neither  by  the 
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common  law,  nor  by  the  words  of  this  statute,  shall  a  covenant 
or  obligation  of  an  infant  for  his  apprenticeship  bind  him.  Yide 
Opo.  Car.  179.    1  Burn's  Just  Apprentices,  62.] 

Though  a  parent  may  have  a  right  to  the  personal  service  of 
his  child,  jet  he  cannot  transfer  it  over  to  another,  for  money 
paid  to  himself.  Snch  indentures  have  been  often  |ruled  bad. 
I  know  that  negro  and  mulatto  children  have  been  often 
bound  out  as  servants,  but  I  have  never  heard  of  a  guardian 
binding  oat  his  ward  as  such,  nor  do  I  take  the  present  in- 
denture to  be  good ;  and  I  am  therefore  of  opinion  that  the 
boy  should  be  discharged. 

Shvpp^n^  J.    I  fully[agree  that  parents  cannot  adl  their  chil- 
dren; but  in  certain  cases,  they  may  perhaps  transfer  their  right 
to  their  service,  and  may  possibly  bind  them  as  servants,  where 
the  covenants  appear  on  the  face  of  them  to  be  beneficial  to  the 
child.     Of  this  I  am  confident,  that  in  many  instances,  the  bind- 
ing of  a  child  as  a  servant  would  be  more  advantageous  to  him, 
and  conduce  more  to  his  future  welfare,  than  the  bringing. him 
up  in  idleness  and  vicious  habits.    But  this  is  not  the  question 
before  us,  nor  would  I  be  thought  to  give  a  decided  opinion  on 
this  point.     I  agree  that  the  present  indenture  cannot  be  sup- 
ported, on  the  custom  and  usage  of  the  government.    A  guar- 
dian cannot  have  the  power  of  putting  his  ward  in  the  degrading 
situation  of  a  servant,  and  therefore  the  lad  must  be  dismissed. 
Teates^  J.    Upon  a  Jwheas  corpus  returnable  before  me  about 
sixteen  months  ago,  prosecuted  by  one  Robert  Steel,  against  his 
master,  Bobert  Forsythe,  I  looked  fully  into  the  law  on  the  sub- 
ject before  us.     I  also  made  inquiries  into  the  usage  of  Penn- 
sylvania respecting  the  binding  of  servants.    I  find  it  has  been 
resolved,   that  neither  at  the  common  law,  nor  by  any  words  of 
the  statute  of  5  Eliz.,  a  covenant  or  obligation  of  an  infant  for  ' 
his  apprenticeship  shall  bind  him.    Cro.  Car.  179.    Much  less 
shall  the  covenant  of  an  infant  bind  him  as  a  servant,  unless 
warranted  by  the  custom  which  has  prevailed.    That  custom  in 
the  case  of  minors,  I  found  to  be  very  generally  confined  to  the 
cases  of  servants  imported  from  Europe,  and  accordingly  in  the 
instance  of  an  imported  servant,  I  validated  an  indenture  vol- 
untarily executed  by  one,  under  twenty-one  years  of  age. 

There  may  be  a  few  exceptions  of  parents  binding  their  minor 
children  in  this  state  as  servants,  but  I  never  considered  such 
indentures  within  the  usage,  or  the  power  of  the  parent,  or 
88  good  in  law.  A  fortiori^  the  present  indenture  cannot  be 
deemed  valid ;  and  I  have  no  difficulty  in  declaring  that  the 
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practise  dues  not  warrant  a  guardian  to  bind  oat  his  ward  bb  j 
indented  serrant  nntil  he  is  sixteen  jears  old ;  and  therefore  tb 
the  bo;  most  be  discharged  from  his  mistreBS. 

Bradford,  J.  The  coinmitmentof  this  infant  is  justified  ond 
the  act  of  1700,  respecting  servants ;  and  if  he  be  not  a  serva 
witliiD  the  meaning  of  that  act,  be  must  be  discharged,  whi 
ever  the  natnre  of  his  contract  may  be. 

It  is  clear,  that  this  indenture  of  servitude  cannot  be  snpporb 
upon  principles  of  common  law,  or  bj  the  express  words  of  ai 
act  of  assembly.  But  it  is  said  to  be  justified  by  the  custom 
the  country ;  and  as  it  is  evident  that  a  custom  respecting  «. 
vants  is  referred  to  in  our  laws,  I  have  endeavored  to  ascerta 
its  original  «ztent. 

This  custom  seems  to  have  originated  with  the  first  adrentnre 
to  Yirginia,  and  to  have  arisen  naturally  from  the  circumstane 
of  the  country.  Tersons  desirous  of  coming  to  America,  ar 
unable  to  pay  for  their  passage  in  any  other  way,  shipped  thet 
selves  and  their  children  as  servants.  If  they  were  importc 
under  indentures,  they  were  to  serve  according  to  covenant ;  bi 
if  without,  they  were  to  serve  according  to  cugtom,  viz. :  fii 
years,  if  of  full  age,  or  above  seventeen  ;  if  under  that  age,  ti 
they  were  twenty-four  years  old. 

The  early  laws  of  Virginia  and  Maryland  speak  of  these  Be 
vants  thus  imported.  They  are  called  "  servants  accordiog  1 
custom,  servaotB  bound  to  serve  the  accnstomary  five  years,  an 
servants  sold  for  the  custom." 

These  servants  by  varions  laws  were  reduced  to  a  very  di 
graded  situation.  They  were  a  species  of  property,  and  held 
middle  rank  between  slaves  and  freemen. 

It  appears  by  all  the  early  regulations  on  this  subject,  thattti 
custom  extended  to  imported  servants  only ;  and  it  extended  I 
all  snch  as  were  imported,  whether  they  were  minors  or  not  1 
was  founded  in  necessity,  and  was  mutually  beneficial  to  the  co 
ony  and  to  the  emigrant.  But  no  such  necessity  existed  as  t 
the  children  already  in  the  country ;  and  a  striking  distincdoD  i 
made  by  our  laws  between  these  two  classes  of  minora.  The 
describe  the  time  that  rmnors  im.ported  shall  serve ;  Acts  t 
1682,  ch.  1 ;  and  they  direct  that  all  the  children  in  U^prvm- 
shall  at  the  age  of  twelve,  be  instructed  in  some  useful  trade  o 
skill.  (lb.  ch.  112.)  This  policy  is  carried  into  our  poor  liwi 
and  those  which  relate  to  orphans.  Overseers  of  the  poor  am 
the  Orphans'  Court  have  no  power  to  bind  out  minors  as  servaDts 
even  sudi  as  are  the  objects  of  public  charity  must  be  bound  a 
a/]^en^,(^.     The  children  of  free  negroes  and  mnlattoee  m^ 
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formerly  be  bound  to  service,  (Act  of  1726,  §  4.  New  edit,  of 
Laws,  144.)  But  an  express  provision  of  this  kind  confirms  the 
general  rule. 

There  have  been,  no  doubt,  some  scattering  instances  of  such 
binding  as  that  before  us ;  but  this  has  not  the  characteristics  of 
a  good  usage.  It  has  not  been  generally  used  and  approved.  The 
Courts  of  justice  have  always  frowned  on  the  attempt 

It  is  not  necessary  to  determine  how  far  a  parent  may  transfer 
the  right  which  he  has  to  the  service  of  his  children,  in  consider- 
ation of  their  being  educated ;  nor  whether  the  Court  would  in- 
terfere to  take  the  child  out  of  the  custody  of  the  person  with 
whom  h%  places  them.  But  it  is  right  to  be  decisive,  and  say 
that  no  parent  can  make  his  child  the  servant  to  another.  The 
parent  cannot  transfer  an  authority  he  has  not  himself,  an 
anthoritj  to  commit  the  minor  to  prison  if  he  deserts  the  service, 
or  a  right  to  be  compensated  by  five  days'  service  for  every  day's 
absence.  Such  a  contract,  which  would  subject  the  infant  to  the 
severe  penalties  of  our  laws,  and  to  be  sold  to  any  one  that  will 
buy  his  service,  cannot  be  for  his  benefit ;  and  the  principles  of 
the  common  law,  which  will  not  sufier  an  infant  to  bind  himself 
with  a  penalty  even  for  necessaries,  will  apply  in  full  force  to 
such  a  contract  as  this. 

I  therefore  concur  with  the  rest  of  the  Court,  that  the  boy 
must  be  discharged. 
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APRIL  TERM,  1793. 


Thomas  Nokes,  Lsssie  of  Wiluau  Mosbis,  vs.  John  Skith 

Landa  aliened  bona  fide  by  the  heirs,  are  subject  to  the  debts  of  the  incxa 
tor.  The  old  mode  in  FeniiBylTKDia,  of  docking  inti^  wis  by  selling  tin 
lands  for  the  debts  of  the  testator. 

This  caase  came  on  to  trial  on  the  31st  March,  1792,  when  i 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  th* 
Court,  on  the  following  case :  — 

John  Hnnt  died  seized  of  the  lands  in  question  but  not  having 
taken  the  6ath,  or  afflrroation  of  allegiance,  was  disabled  from 
making  a  will,  by  the  act  "  for  the  further  securitj  of  the  gov- 
ernment,*'  passed  April  1st,  177S.  He  left  issue,  one  son  and 
two  daughters,  and  appointed  llachel  Hunt  and  Henry  Hale 
Graham  bis  executors.  His  son,  some  years  after  his  death, 
sold  the  premises,  for  a  valuable  consideration,  to  William 
M'Callougb,  whose  executor  leased  the  same  to  defendant 
Tbomas  Oorbin  afterwards  obtained  judgment  against  limit's 
executors  for  a  btma  fide  debt,  due  to  him  from  Hunt,  and  the 
premises  were  duly  sold  and  conveyed,  by  the  sheriff,  to  the 
lessor  of  tbe  plaintiff. 

The  point  reserved  for  the  opinion  of  the  Court  was,  whether 
lands  aliened  iona  fide  by  the  heir,  were  subject  to  tbe  debts  of 
tbe  ancestor. 

It  was  admitted  that  the  plaintiff  must  necessarily  recoveronc 
moiety  of  the  premises,  the  daughters  not  having  Joined  in  the 
conveyance;  bnt  if  the  deed  of  the  son  prevailed,  then  judg- 
ment, as  to  the  other  moiety,  must  be  given  for  the  defendant. 

Tbe  Court  desired  the  counsel  for  the  defendant  to  begin. 

Whereupon  it  was  contended  by  them  that  the  doctrine  in- 
sisted on  for  the  plaintiff,  was  pregnant  with  all  the  daugerouB 
consequences  of  secret  uses.  2  BI.  Com.  331.  ISo  one  coulil 
make  a  purchase  of  lands  with  any  degree  of  safety.  How  mau^ 
multiplied  liens  mast  be  immediately  created  upon  the  successive 
deaths  of  several  ancestors  and  heirs  ? 

It  was  laid  down  as  a  rule,  that  wherever  liens  are  introdnced 
by  statute,  means  are  always  provided  to  furnish  the  purchaser 
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with  information^  as  a  matter  of  record,  or  some  act  of  public 
notoriety. 

A  purchaser  for  a  valuable  consideration  without  notice,  shall 
hold  the  land  discharged  of  any  trust  or  confidence.  8  Bl.  Com. 
329.  So  if  tenant  in  tail  becomes  indebted  to  the  king,  by  judg- 
ment, recognizance,  obligation,  or  other  speciality,  and  dies,  and 
before  any  process  or  extent,  the  issue  in  tail  bana^fidesMenQ  the 
land  in  tdl,  the  land  shall  not  be  extended  by  force  of  the  act 
of  83  Hen.  8,  because  the  purchaser  is  a  strange)*  to  the  debts  of 
tenant  in  tail.  7  Go.  21.  b.  By  stat  27  Hen.  8,  c.  16,  bargains 
and  sales  shall  not  enure  to  pass  a  freehold,  unless  the  same  be 
made  by  indenture,  and  enrolled  within  six  months  in  one  of  the 
Courts  of  Westminster  Hall,  or  with  the  ciutos  rottdorum  of  the 
county ;  though  it  is  otherwise  as  to  chattel  interests.    2  Bl. 

Com.  338. 
Formerly,  when  the  universal  method  of  conveyance  was  by 

livery  of  seisin,  no  gage  or  pledge  of  lands  was  good,  unless  pos- 
session was  also  delivered  to  the  creditor ;  and  the  reason  was, 
to  prevent  subsequent  and  fraudulent  pledges  of  the  same  land, 
lb.  159, 160. 

The  statutes  of  fraud  cannot  receive  too  liberal  a  construction, 
or  be  too  much  extended  in  suppression  of  fraud.  But  notwith- 
standing the  general  words  of  the  stat.  13  Eliz.  cap.  5,  such 
a  construction  is  not  to  be  made  in  support  of  creditors  as  will 
make  third  persons  sufferers.  Therefore  the  statute  does  not 
militate  against  any  transaction,  honafide^  and  where  there  is  no 
imagination  of  fraud.  And  so  is  the  common  law;  per  Lord 
Mansfield.    Cowp.  434. 

By  the  common  law,  if  the  heir  before  an  action  brought 
against  him,  had  aliened  the  assets,  the  obligee  was  without  any 
remedy.  3  Bac  Abr.  26.  So  if  the  heir  aliened  the  lands  be* 
fore  the  writ,  and  took  them  back  again,  the  lands  shall  not  be 
charged,  because  he  is  in  of  other  estate.  7  Yin.  147.  pi.  3,  in 
margin.  And  the  stat  3  and  4  Will,  and  Mar.  c.  14,  which  was 
made  to  prevent  this  injury  to  creditors,  contains  this  express 
provision,  that  the  lands  honafide  aliened  by  the  heir  at  law  be- 
fore the  action  brought,  shall  not  be  liable  to  execution.  And  it 
has  been  determined  by  Lord  Macclesfield,  that  the  person  of 
the  heir  is  the  debtor,  and  not  the  lands ;  and,  consequently,  the 
lands  in  the  hands  of  an  alienee  can  be  charged  with  nothing 
but  what  is  an  immediate  lien  thereon,  which  a  bond  is  not 
Prec.  Oha.  512. 

It  was  further  urged,  that  the  acts  of  assembly  respecting  in- 
testates' estates,  as  to  this  point,  must  be  construed  strictly.  A 
pmx^haser  of  lands  from  an  heir,  without  notice,  and  the  creditor 
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of  the  aacestore,  are  iu  equal  equity.  The  act  of  assembly  of] 
Will.  3,  pa.  7,  directs,  that  "all  lands  within  this  goremmei 
shall  be  liable  to  sale  upon  jadgmcDt  and  execution  obtaioc 
against  the  defendant,  the  owner,  bis  heirs,  executors,  or  adinii 
istratore,  where  no  sufficient  personal  estate  is  to  be  fonnd 
These  words  do  not  create  any  lien  on  the  land,  until  judf^men 
The  lien,  in  equity,  takes  place  from  the  judgment.  3  Tenn  Be] 
S70.  All  the  words  of  the  law  may  be  satisfied  by  a  reasonabl 
conBtruction.  The  owner  of  lands  may  sell  tbem  even  after 
suit  brought,  and  immediately  before  judgment  So  may  th 
heir,  and  in  both  instances,  they  will  pass  unincumbered  to  tb 
purchaser. 

The  act  of  4  Ann,  cap.  88,  p.  49,  contains  the  same  expreaaion 
in  effect,  and  should  receive  the  same  construction. 

The  act  of  4  Ann.  c.  21,  p.  33,  dirocte,  that  the  Orphans 
Court,  in  each  county,  shall  distribnte  the  ntrpluaage  of  the  es 
tate  of  any  person  dying  intestate,  after  all  debts,  funeral  anc 
just  expenses  of  every  sort  first  allowed  and  deducted,  in  a  par 
ticniar  manner. 

But  it  is  evident,  that  this  surplus  respects  as  well  personal 
as  real  estate  ;  and  it  will  not  be  pretended,  that  if  executors  or 
administrators,  sold  goods  or  mere  chattel  interests  in  the  coarse 
of  administration,  that  the  creditors  of  the  deceased  conid  recur 
to  the  property  in  the  hands  of  the  vendees.  Why  should  not 
lands  receive  the  aame  constrnction  %  The  8th  section  of  the  act 
(p.  35),  lays  no  additional  restraint  in  the  case  of  real  estates. 
It  only  determines  the  cases  of  children,  or  heirs  at  law,  entitled 
to  the  lands.  It  does  not  respect  the  cases  of  pnrcbasers.  Sop 
pose  one  by  will  appointed  his  executors,  or  trustees,  to  sell  bis 
whole  estate ;  and,  pursuing  the  language  of  this  law,  directed 
that  (after  payment  of  his  just  debts,  funeral  and  other  just  ex- 
penses), the  surplusage  should  be  distributed  in  a  certain  mode; 
and  afterwards,  the  executors  or  trustees  sold  the  same  bonafid^, 
but  embezzled  the  money  eventually  in  violation  of  their  trust 
Will  it  be  said  that  the  tair  purchasers  are  to  be  affected  thereby ! 

There  are  only  two  instances,  that  we  know  of,  which  can  be 
put  in  England,  analogous  to  the  point  before  the  Court;  Ist, 
when  personal  property  is  sold  for  payment  of  debts ;  2d,  where 
lands  are  sold  charged  with  the  payment  of  debts. 

As  to  the  first  instance,  it  has  been  repeatedly  determined, 
both  in  law  and  in  equity,  that  no  creditors  can  follow  goods  alisa- 
ed  by  executors  or  administrators  for  a  valuable  consideratioD 
without  fraud ;  because  a  porcbaser  has  no  power  of  knowing 
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the  debts  of  the  deceased,  and  if  sach  purchases  should  be  con- 
tolled,  no  one  would  venture  to  buy.     1  Atky.  468. 

As  to  the  second  instance.    One  devises  his  real  estate  to  trus- 
tees, to  sell  and  pay  his  own  and  his  father's  debts  and  legacies, 
and  the  residue  to  his  two  sisters.    No  particular  debts  were  spec- 
ified in  the  will,  but  legacies  to  the  residuary  devisee  and  oth- 
ers to  a  considerable  amount  were  given  by  both  their  wills.  The 
trustees  sell  great  part  of  the  estates,  and  embezzle  the  money 
withont  discharging  the  debts  and  legacies ;  the  rest  of  the  estate 
was  possessed  by  one  of  the  residuary  devisees.    Decreed,  that 
where  there  is  a  trust  or  devise  for  payment  of  debts  generally,  a 
purchaser  is  not  obliged  to  see  to  the  application  of  his  money,  as 
he  is  where  there  is  a  schedule,  or  particularizing  of  the  debts. 
AmbL  188.    But  where  an  estate  by  will  is  charged  with  pay- 
ment of  debts  generally,  if  the   devisee  sell   pending  a  suit 
by  creditors  for  sale  and  payment  of  debts,  such  alienation  is 
void ;  because  the  jurisdiction  of  the  Court  being  attached,  it 
would  be  inconvenient  to  permit  a  sale  but  by  the  Court.  lb.  676. 
One  devises  all  his  real  and  personal  estate  to  G,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  charged  with  the  payment 
of  his  debts;  the  plaintiffs,  who  were  bond  creditors,  never  asked 
for  their  principal,  but  received  their  interest  regularly  for  six- 
teen years,  of  6,  the  executor,  who,  during  this  interval,  made 
several  sales  of  the  testator's  estate :  held,  that  the  purchasers 
should  not  be  disturbed,  after  a  quiet  possession  of  sixteen  years. 
2  Atky.  41. 

If  lands  are  devised  to  be  sold  for  payment  of  debts  in  a 
schedule,  the  purchaser  is  bound  to  see  the  purchase  money 
applied  to  the  payment  of  those  debts ;  but  if  the  trust  be  gen- 
eral to  pay  debts,  though  he  has  notice  of  them,  yet  the  pur- 
chaser is  not  obliged  to  see  the  money  applied.  1  Yern.  301 ; 
2  Cha.  Cas.  115;  1  Equ.  Cas.  Abr.  358,  pi.  1,  2. 

In  the  state  of  New  Jersey,  the  intestate  laws,  as  to  the  point 
in  qnestion,  bear  a  strong  similitude  to  those  of  this  state  (vide 
^ew  Jersey  laws,  passed  December  1742,  pa.  129).  A  remarka- 
ble case  happened  in  that  government.  One  Thomas  Leonard, 
of  Princeton,  died  possessed  of  a  considerable  estate.  He  de- 
vised his  lands  to  his  nephews,  who  afterwards  sold  them,  and 
by  their  extravagance  soon  consumed  the  purchase  moneys.    A 

creditor  of  the  testator  obtained  a  judgment  against  his  execu- 
tors, and  attempted  to  recover  the  same,  by  seizing  in  execution 
the  lands  sold  by  the  devisees ;  but  on  full  argument,  he  was 
prevented  from  doing  it  by  the  Court. 

The  argument  aJ)  tneonvementiy  holds  equally  strong  in  case 
of  a  ionajide  purchaser  of  lands  from  the  heir  without  notice, 
81 
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as  in  the  case  of  a  creditor  of  the  ancestor,  who  lays  bj,  withoo 
taking  tlie  proper  steps  for  the  recovery  of  his  debt.  There  ar 
already  many  liens  on  lands,  created  by  the  municipal  law 
of  the  govarnuient ;  they  should  not  be  increased  by  the  introdat 
tion  '"if  conetructive  ones,  tor  no  human  prudence  can  guan 
against  them ;  and  it  is  of  the  utmost  conseqaence  in  an  infan 
country,  that  the  sales  of  real  estates  should  not  be  fettere< 
further  tlian  is  absolutely  necessary  for  the  common  wel&re 

The  counsel  for  the  plaintiff  insisted  that  the  point  befon 
the  Conrt  had  been  fully  settled  by  the  decision  in  the  Com 
mon  Fleas  of  Philadelphia  county,  in  the  case  of  Graff  v» 
Smith's  administrators.    Dallas,  481. 

They  urged,  that  the  policy  of  England  differed  materially 
from  that  of  this  state.  The  system  of  the  former  went  no  fur- 
ther than  to  the  aggrandizement  of  eldest  sons.  The  first  in- 
stitutions of  our  government  wore  a  very  different  aspect  By 
the  laws  agreed  on  in  England,  between  the  governor  and  first 
adventurers  in  1682  (Append,  pa.  4,  g  14),  it  was  declared  that 
all  lands  and  goods  shall  be  liable  to  pay  debts,  except  where 
there  is  legal  issue,  and  then,  all  the  goods  and  one-third  of  the 
land  only.  By  the  act  of  1688  (Append,  pa.  10,  cap.  189), 
lands  were  made  liable  to  pay  debts.  By  the  act  of  1693  (Ap- 
pend, pa.  13),  all  estates,  real  and  personal,  which  any  peiwn 
had  in  this  province  and  territories  at  the  time  of  his  decease, 
shall  be  liable  to  be  seized  and  sold  for  the  payment  of  the  jast 
debts  of  the  deceased  person's,  so  far  as  the  same  shall  extend; 
and  after  all  debts  are  paid,  the  Burplusage  of  the  real  and  per- 
sonal estate  to  be  distributed  in  a  certain  manner. 

By  the  act  of  1700  (Append,  pa.  16),  all  lands  shall  be  liable 
to  be  seized  and  sold  for  the  payment  of  decedents' just  debts; 
and  where  the  testator's  or  intestate's  personal  estates  are  suffi- 
cient to  pay  all  debts  and  damages  owing  by  them  respectively 
at  the  time  of  their  deaths^  with  all  charges  incident  therennto, 
then  the  real  estates  to  be  disposed  of  and  distributed  in  a  par- 
ticular mode. 

The  act  of  4  Annas,  §  8,  pa.  35,  directs  that  the  surplusage  or 
remaining  part  of  intestate's  lands  not  sold,  or  ordered  to  be  sold, 
shall  be  divided  between  the  intestate's  widow  and  children,  &c 
The  intention  of  the  legislature  is  here  manifest,  that  until  the 
debts  of  the  decedent  are  paid,  the  heir  is  entitled  to  the  landB 
only  sub  onere. 

The  counsel  for  the  plaintiff  were  stopped  by  the  Court. 

M^Kecm,  G.  J.    The  rules  in  England  do  not  apply  to  the 
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case  now  before  us.     Oar  own. acts  of  assembly  must  determine 
the  question. 

On  the  first  settlement  of  the  province,  it  was  established  that 
the  lands  of  deceased  persons  should  b»  liable  to  the  payment  of 
their  debts.  This  continued  until  the  act  of  4th  Ann®,  when 
a  provision  was  made  by  the  legislature  as  to  the  mode  by  which 
the  9urpZii8  of  real  estates  was  to  be  divided,  after  payment  of 
debts  and  funeral  expenses.  In  the  infancy  of  the  province  the 
bulk  of  the  property  consisted  of  lands  ;  personal  property  bore 
bat  a  small  proportion  thereto,  and  creditors  necessarily  must 
have  relied  on  the  real  estates  of  deceased  persons  as  their 
security. 

The  universal  opinion  has  been,  that  the  lands  of  decedents 
were  chargeable  with  the  payment  of  their  debts.     Whatever 
my  sentiments  might  be,  if  it  were  a  recent  case,  I  am  concluded 
by  the  general  opinion,  the  unsettling  whereof  would  be  attend- 
ed with  dangerous  consequences.    The  general  idea  of  the  bar 
has  been  as  I  have  stated,  and  we  have  been  furnished  with  a 
copy  of  the  opinion  of  Mr.  Chew  on  this  point,  on  a  case  put  by 
the  creditors  of  John  Jones,  who  died  some  years  before  the  rev- 
olution.   He  there  says :   "  The  constant  construction  of  the  act 
of  4th  Annse  has  been,  that  until  })ayment  of  the  just  debts  of 
an  intestate,  no  descent  or  distribution  can  give  the  children  an 
indefeasible  right  in  the  lands  of  the  intestate ;  but  they,  and  all 
purchasers  under  them,  take  the  lands  under  the  act,  subject  to 
the  payment  of  the  intestate^s  just  debts,  and  the  practise  has 
gone  accordingly." 

The  personal  estate  should  be  first  applied  to  the  payment  of 
the  debts  of  the  deceased.  When  this  fund  is  deficient,  the^lands 
are  liable.  The  arguments  from  inconvenience  hold  strongly  on 
both  sides  of  the  question  ;  but  this  is  a  matter  of  mere  legisla- 
tive wisdom,  and  does  not  belong  to  us, 

Shipperiy  J.  Having  heretofore  delivered  my  sentiments  on 
this  subject  when  sitting  as  President  of  the  Court  of  Common 
Pleas,  and  those  sentiments  being  in  print  (1  Dallas,  481),  it 
is  the  less  necessary  for  me  to  be  very  particular  in  deliver- 
ing my  present  opinion,  especially  as  I  have  seen  no  reason  to 

alter  it. 

Our  ancestors  in  Pennsylvania  seem  very  early  to  have  en- 
tered into  the  true  spirit  of  commerce,  by  rejecting  every  feudal 
principle  that  opposed  the  alienation  or  partibility  of  lands. 
While,  in  almost  every  province  around  us,  the  men  of  wealth 
or  influence  were  possessing  themselves  of  large  manors,  and 
tracts  of  land,  and  procuring  laws  to  transmit  them  to  their 
eldest  sons,  the  people  of  Pennsylvania  gave  their  conduct  and 
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teDt  the  eaid  J.  M.  then  and  there  craftily  and  enbtlely  to  d< 
ceive  and  defraud,  under  pretense  of  exectttion  and  Batiefactio: 
of  the  Bsid  agreement,  did  then  and  there  deliver  to  him,  th 
said  J,,  before  he  became  bankrupt,  fiftj  dozen  bottles  of  liqnoi 
aa  and  for  tifty  dozen  bottlee  of  port  and  claret  wine,  and  di< 
then  and  there  declare  to  him,  the  aaid  J.  M.,  that  the  said  fift^ 
dozen  bottles  contained  good  and  merchsntable  port  and  dare 
wine,  vhen  in  truth,  and  in  fact,  the  eaid  liquors  therein  con 
t&ined,  at  the  time  of  the  delivery  thereof,  or  at  any  time  bidc^ 
were  neither  port  nor  claret  winee,  but  some  vile  bad  anwhole 
some  mixtures,  corrupt,  sour,  and  hurtful  to  man's  body,  whid, 
the  said  M.  then  and  there  well  knew." 

The  second  count  stated  that  ''  Whereas,  also,  the  said  3f., 
afterwards,  to-wit :  the  same  day  and  year,  at  the  county  afore- 
said, in  consideration  that  the  said  J.,  before  he  became  bant- 
mpt,  and  before  the  same  day  and  year,  at  the  special  instance 
and  request  of  the  said  M.,  had  bargained  and  sold  to  him, 
the  said  M.,  a  certain  other  tract  of  land,  of  the  value  of  Ibl.,  eatr 
nate  in  B.  township,  aforesaid,  he,  the  said  M.,  bargained  and 
sold  to  the  said  J,,  before  he  became  bankrupt,  other  fif^ 
dozen  bottles  of  liquor ;  and,  upon  tlie  same  bargain  and  sale, 
the  said  M.,  falsely  and  deceitfully  did  declare,  and  affirm  to 
the  said  J.,  that  the  liquor  therein  contained  was  claret  wine; 
and  in  fact  the  said  plaintiffs  say  that  the  said  liquor,  at  the 
time  of  the  bargain  and  sale  aforesaid,  was  not  claret  wine,  but 
some  vile  and  worthless  mixture,  corrupt,  sour,  and  hurtful  to 
man's  body,  which  the  said  M.  then  and  there  well  knew.  By 
which  said  several  deceits  and  misdoings  of  him,  tlie  siud  M.,  he 
the  said  J.,  before  he  became  bankrupt,  and  the  said  plaintiSs, 
since  he  became  bankrupt,  have  been  very  much  prejudiced  (to 
which  said  Charles  Oasper,  Peter,  and  Robert,  all  and  sioguhir, 
the  goods  and  chattels,  rights  and  credits,  of  the  said  J.,  the 
bankrupt,  were  in  due  manner  assigned,  according  to  the  form 
of  the  several  acts  of  assembly  of  Pennsylvania,  made  and  pro- 
vided, concerning  bankrupts,  by  indenture,  beuriuu;  date  ttie 

day  of  ,    1786,  at  the   county   aforesaiJ,   and   tow 

brought  here  into  Court,  under  the  hands  and  seals  of  M.  C, 
G.  H.,  P,  B.,  and  R.  B.,  commissioners,  by  virtue  of  a  commis- 
Bion  of  bankruptcy,  under  the  great  seal  of  Peiinsylvania,  di- 
rected to  them,  the  said  M.  C,  G.  H.,  and  P.  B.),  and  have  re- 
ceived damage  to  the  value  of  5002.,  and  thert/^furtj  they  bring 
suit,  &c." 

To  this  declaration  there  was  a  general  demurrer. 
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Mr.   Ingersol,  in  support  of  the  demurrer,  urged,  that  the 
suit  was  instituted  in  its  present  form,  to  take  away  the  defend- 
ant's right  to  a  set-off,  he  having  a  much  larger  demand  against 
the  now  plaintiff.    If   the   assignees   had    brought  aaavmpait, 
which  they  might  well  do,  the  defendant  would  have  the  benefit 
of  a  set-off.     Doug.  101.    Under  the  bankrupt  act  passed  16th 
September,  1785,  §  7,  pa.  647,  the  commissioners  were  author- 
ized to  assign  debts  due  to  the  bankrupt  for  the  use  of  his  cred- 
itors, but  not  torts.    And  a  party  canqot,  in  any  case  of  a  tort, 
liquidate  his  own  demand  for  damages,  and  swear  to  it  before 
the  commissioners.    It  can  only  be  ascertained  by  the  interven- 
tion of  a  jury.     Doug.  563. 

Mr.  Moses  Levy  for  the  plaintiffs,  contended,  that  under  the 
assignment  of  the  commissioners  of  bankrupt,  the  assignees 
might  sue,  as  fully  as  the  bankrupt  himself  might  do.  Bankrupt 
Law,  §  4,  pa.  646.  Chattels  are  either  in  possession  or  in  ac- 
tion, and  both  may  be  assigned.  2  Bla.  Com.  389.  All  the  per- 
sonal estate  and  effects  of  the  bankrupt  may  be  assigned.  lb. 
485.  Cooke,  in  his  Appendix  of  Precedents,  pa.  46,  gives  the 
form  of  a  provisional  assignment  by  the  commissioners. 

Executors  of  a  testator,  and  administrators  of  an  intestate,  are 
assignees  in  the  eye  of  the  law.  Executors  may  maintain  a  suit 
against  a  party  for  a  tort,  but  it  will  not  lie  against  them. .  Cowp. 
373.  A  right  to  a  possibility,  or  contingent  interest,  not  vested 
in  the  bankrupt,  may  be  assigned.  8  Wms.  132.  Feanis,  439, 
440.    Cooke's  Bankrupt  Law,  224,  225. 

Suppose  the  case  of  a  defendant  taken  in  execution  at  the  suit 
of  one  before  he  becomes  bankrupt,  and  the  sheriff  permits  him 
to  escape ;  shall  not  the  assignees  recover  against  the  sheriff  for 
the  escape,  whether  voluntary  or  negligent  ? 

Or  if  one  under  certain  circumstances  recommend  another  to 
the  bankrupt,  as  a  good  and  solvent  person,  and  he  turns  out 
otherwise,  shall  not  his  assignees  recover?  Vid.  3  Term  Rep.  60. 
Or  if  a  ship  is  sunk  by  the  carelessness  or  malice  of  the  cap* 
tain,  shall  the  assignees  of  the  party  suffering,  who  is  since  be- 
come bankrupt,  be  without  remedy  ? 

Or  should  one  maliciously  tear  the  note  of  a  bankrupt,  where- 
by a  considerable  debt  may  be  lost,  shall  the  legal  idea  of  a  tort 
shield  the  trespasser  from  making  reparation  in  damages,  at  the 
suit  of  the  assignees  ? 

Mr.  Ingersol,  in  reply,  said  that  the  commissioners  under  §  6 
of  the  bankrupt  law,  might  convey  or  assure  any  lands,  and 
therefore  might  assign  a  possibility ;  pa.  647.    Choses  in  action 
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are  within  the  bankrupt  lawB.  Cooke's  Bankrupt  Laws,  338.  Bni 
these  all  respect  mere  matters  of  contract.  A  covenant  to  re 
new  a  lease  ts  not  within  the  bankrupt  law.  lb.  222.  Cites  i 
Vern.  97.  Balance  of  accountB  shall  only  be  claimed  by  com 
misBioners  of  bankrupt  by  stat.  5  Geo.  2,  e.  30,  g  28  ;  Cooke,  301 
Par  Oitriam,  The  form  of  the  action  is  decisive.  The  damagei 
here  are  ae  uncertain  as  in  any  species  of  trespass,  and  cannot  be 
assigned  over  by  the  commissioners.  Matters  of  mere  t<?rt  wen 
not  contemplated  by  the  legislatare  when  they  enacted  the 
bankrupt  law.  The  aesigneea  might,  if  they  bad  thought  pro- 
per, have  brought  assumpsit,  and  then  the  defendant  would  have 
bad  the  benefit  of  a  aet-off ;  but,  the  snit  in  its  present  form,  can* 
not  be  supported. 

Judgment  for  the  defendant. 


BoBEBT  FiNNET  and  Hdoh  M'Bbidb  vs.  Johh  M'Uahoit. 

A  paitj  m&f  wslre  a  tort,  and  go  for  the  money  clearly  dne  to  Um,  bdbn 
a  justice  of  the  peace. 

Ceetiobabi  to  William  Montgomery,  of  Northumberland 
County,  esq.  The  record  stated  the  demand  of  the  plaintiffs  to 
be  ander  forty  shillings,  and  that  the  justice,  on  due  proof  made 
before  him,  had  given  judgment  for  the  plaintiffs  for  seven  shil- 
lings  and  sixpence,  and  costs.  The  nature  of  the  demand  did 
not  appear  from  the  record,  but  on  the  defendant's  application 
to  the  justice,  he  bad  certified  to  the  Court  a  state  of  the  facts 
as  they  appeared  before  him  on  evidence.  The  plaintiffB  had 
been  hunting  in  company  in  the  woods,  and  discovering  a  bear 
had  fired  at  and  wounded  him.  They  pursued  him,  and  when 
the  beast  could  not  escape  from  them,  the  defendant,  in  their 
view,  came  up  and  killed  him,  and  forcibly  retained  the  skin. 
On  these  facte  the  justice  gave  judgment  for  the  plaintiff  for  7«. 
6d.  the  value  of  the  bear  skin. 

Mr.  Sergeant,  for  the  plaintiff's,  urged,  that  the  words  oi'  the  net 
of  assembly  of  1715,  giving  jurisdiction  to  justices  of  the  [K-ace, 
were  "any  debt  or  demand  under  forty  shillings,"  and  I'at  iIjO 
term  demand  was  very  comprehensive  in  a  legal  sense,  anil  ibat 
there  were  no  exceptions  in  this  act  similar  to  those  in  the  til 
act.  Under  the  act  of  1746,  actions  of  trespass  vi  et  Ofrnis  Tur 
taking  goods,  are  not  excepted  from  the  jurisdiction  of  justices 
of  the  peace,  unless  where  the  title  of  lands  shall  any  wise  come 
in    gaestion.    Province    Laws,  80,  207.    Bot    independently 
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hereof  it  has  been  settled,  that  a  party  may  waive  the  tort  and 
go  for  the  money  clearly  dae.  Gowp.  414 ;  Dong.  132  ;  1  Term 
Rep.  387 ;  Here  the  jastice  did  not  proceed  to  assess  damagea 
tor  forcibly  taking  the  bear  skin,  but,  conceiving  the  Bkin  to  be 
clearly  the  property  of  the  plaintiifs,  gave  judgment  for  the  value 
thereof. 

Mr.  Inf^rsol,  for  the  defendant,  contended  that  justices  of  the 
peace  should  be  restrained  within  their  proper  jnrisdictioQ.  The 
act  of  1715  (§  2,  p,  81)  declares  that  no  Court  shall  have  cogniz- 
ance of  debts  or  demands  under  forty  shillings  ;  but  the  uniform 
coDBtmction  has  been  to  restrict  the  word  "  demand  "  to  mat- 
ters of  contract.  Justices  of  the  peace  have  no  jurisdiction  in 
matters  of  mere  trespass,  nor  can  they  assess  damages.  Here 
the  tort  was  not  waived,  but  was  insisted  on  before  the  justice 
BB  a  ground  of  his  giving  judgment  for  the  p]aiuti£  The  return 
to  the  certiorari  states  the  action  to  be  *Mn  a  plea  of  damage 
under  40«." 

By  the  Court.  It  would  be  unreasonable  to  expect  of  jostices 
of  the  peace  a  return  to  a  certiorari  drawn  up  with  strict  legal 
precision.  It  is  obvious  that  they  must  be  unacquainted  with 
the  forms  of  action.  Care  most  be  taken  that  they  do  not  ex- 
ceed their  jurisdiction,  but  captions  exceptions  must  not  be  al- 
lowed. "Demands,"  in  the  forty  shillings  act,  have  always 
been  restricted  to  those  which  arise  ex  contractu  and  not  ev  delio- 
to;  but  in  this  case  it  may  be  fairly  inferred,  that  the  jnstice 
did  not  exceed  his  jurisdiction  from  his  representation  of  the 
facts.  The  defendant  took  a  bear  ekin  to  which  he  had  no  just 
pretensions.  The  plaintiffs  demand  reparation  for  the  injury, 
and  waiving  the  tort,  as  it  may  fairly  be  supposed,  require  the 
T&lne  of  it  from  him.  The  justice  gives  judgment  for  the  value, 
as  on  an  implied  contract  We  see  no  reason,  therefore,  to  annul 
the  proceedings  before  him. 

Judgment  affirmed. 
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into  a  recoguizance  in  nature  of  Bpecial  bail,  and  that  eightee 
months  had  elapsed  before  his  taking  ont  the  ceriiorari. 

By  the  Court.  Unquestionably  the  proof  before  the  magietrat 
was  not  the  legal  evidence  which  the  law  calls  for,  where  tb 
subscribing  wituessee  conid  have  been  had.  Had  this  been  : 
debt  under  forty  shillings,  where  the  party  had  no  appeal,  tb' 
Court  would  moat  probably  have  set  aside  the  proceediogs.  Bn 
here  the  party  had  a  full  and  complete  remedy,  by  an  appeal 
and  we  will  not  furnish  him  with  an  extraordinary  remedy 
where  ho  has  neglected  to  use  an  obvious  one,  clearly  within  hii 
reach.  The  great  delay  also  which  he  has  afiected,  furnishes  nf 
with  au  additional  argument  why  we  should  not  now  interpose. 
Judgment  affirmed. 

Mr,  Armstrong,  for  the  plaiutifi". 

Mr.  Sampson  Levy,  for  the  defendant 

Abraham  Curhogo  vs.  Ibaao  Abbahah  and  Jahe,  his  wife, 
DAitiEL  CoBNOoo  and  Okobok  G-eobqb,  execntors  of  Dahixl 

COBNOGQ. 

Referees  in  a  auit  removed  hj  the  plaintiff,  may  find  131.  doe  fa>  him,  taA 


Thr  administration  account  of  the  defendants  had  been  re- 
ferred at  Nisi  PriuB  at  West  Chester,  September  assizes  1791, 
to  three  persons,  to  report  thereon,  and  also  the  balance,  if  any, 
due  to  the  plaintiff.  The  auditors  reported  to  the  last  term  the 
sura  of  twelve  pounds  to  be  due  to  the  plaintiff,  but  said  nothing 
therein  of  the  costs.  A  certificate  of  two  of  the  auditors  was 
then  produced,  fixing  the  costs  on  the  defendant,  and  a  certifi- 
cate of  the  remaining  auditor,  declaring  his  sense  that  the  plain- 
tifT  should  pay  the  costs.  The  point  of  costs,  on  motion,  was 
then  re-committed  to  the  same  referees,  and  two  of  them  now 
report  that  the  defendants  should  pay  the  costs. 

The  cause  was  removed  by  the  plaintiff  from  the  Common 
Pleas  of  Chester  county  by  ceriiorari. 

Exception  was  taken  by  the  defendants,  that  the  act  of  as- 
sembly of  20th  May,  1767,  §  3,  pp.  33S,  339,  had  declared  bj 
positive  words,  that  where  a  plaintiff  removed  a  canse,  the  debt 
or  damages  whereof,  which  should  be  found  due  by  default,  con- 
fession, vei'dict,  or  report  of  referees,  should  not  amount  to  50^. 
such  plaintifl'  shall  not  recover  any  costs  of  suit,  and  therefore 
the  act  was  obligatory  as  well  on  the  Court,  as  on  Jurors  and 
referees,  who  could  mfike  no  order  against  the  express  terms  d 
the  law. 
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Sed  non  allocatur.  For  though  the  act  is  bindiDg  on  the  Court 
it  is  not  binding  on  jurors  or  referees,  who  might,  if  they  saw 
cause,  give  a  larger  sum  in  damages.  So  in  slander,  though  the 
Court  are  bound  by  the  stat.  of  21  Jac.  1,  c.  16,  and  cannot  in- 
crease the  costs  where  the  damages  are  under  40«.,  yet  it  was 
resolved  by  all  the  justices  of  B.  R.  and  C.  B.,  that  the  jury  are 
not  bound  by  that  statute,  and  therefore  they  may  give  10^.  costs 
where  they  give  but  lOd.  damages.  1  Salk.  207.  Vide  Cooke's 
Cas.  of  Pract.  in  C.  B.  45.     Sayer's  Costs,  21. 

And  the  same  point  was  determined  in  this  Court  in  January 
term,  1792,  where  trespass  and  false  imprisonment  was  brought, 
and  the  action  removed  by  the  plaintiff,  the  jury  on  trial  gave 
S72.  IQs.  damages,  and  full  costs,  and  the  judgment  was  entered, 
accordingly;  and  on  a  question  being  afterwards  made,  the 
Court  adhered  to  their  former  opinion. 

Judgment  for  the  plaintiff  for  121.  and  costs. 
Mr.  Sergeant,  jpr<?  qtier. 
Mr.  Wilcocks,  j?ro  def, 

Moses  Gorgeeat  et  al.  vs,  William  M'Caety. 

A  jadgment  entered,  by  way  of  securUyi  admits  nothing ;  but  the  plaintiffs 
on  a  trial  must  prove  their  case  as  laid. 

A  nonsuit  for  want  of  testimony,  on  the  part  of  the  plaintiff,  cannot  be  ta- 
ken otL    The  mistake  of  the  party,  or  his  counsel,  is  no  ground  for  new  trial. 

Tms  action  was  brought  on  three  bills  of  exchange,  against  the 
defendant  as  acceptor.  Pleas,  non  assumpsit  and  payment,  and 
a  discharge  by  the  bankrupt  laws  of  France.  Replication,  non 
sdrnty  no  discharge,  and  issues. 

On  the  14th  April,  1790,  by  agreement  filed,  judgment  was 
confessed  by  the  defendant  to  the  plaintiffs,  with  a  stay  of  exe- 
cution until  twelve  days  next  before  the  first  day  of  next  term ; 
agreed  also,  that  the  defendant  be  at  liberty  to  have  a  trial  un- 
der the  judgment,  whether  anything^  and  hmo  much  mxiy  he  due^ 
by  the  general  jury. 

On  the  13th  July,  1790,  the  cause  was  tried  accordingly,  and 
the  jury  gave  a  verdict  for  the  plaintiffs  for  911^.  \Zs,  6d.  dam- 
ages, with  six  pence  costs,  subject  to  the  opinion  of  the  Court  on 
a  point  reserved  and  filed  in  writing. 

^his  point  was  argued  by  counsel  in  September  term,  1791, 
and  in  the  succeeding  term  the  Court  pronounced  their  judg- 
ment in  favor  of  the  defendant.  On  the  16th  January,  3  792, 
judgment  was  entered  for  the  defendant,  nm,  and  on  the  19th 
January,  1792,  plaintiff  moved  for  a  rule  to  show  cause  why  a 
new  trial  should  not  be  had. 

It  was  now  argued,  on  the  part  of  the  plaintiffs,  that  they  were 
led  to  believe  that  the  defense  to  be  set  up  was  the  bankruptcy 
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of  the  defendaot  id  France,  and  had  come  to  trial  folly  prepare) 
on  that  point;  and  that  thej  were  misled  by  the  incorrect  repoi 
of  the  case  of  Morris  vs.  Foreman,  in  Dallas,  193,  that  the  poE 
aesBion  of  a  bill  of  exchange  is  evidence  of  an  authority  to  dc 
mand  payment  of  its  contents.  Hence  they  had  not  come  pre 
pared  to  prove  their  taking  up  the  bill  from  the  last  indorsee 
and  paying  them  the  money.  They  conceived  their  case  to  bi 
similar  to  the  execntion  of  a  writ  of  inqciry  at  bar,  under  th« 
agreement  entered  into ;  and  on  writs  of  inquiry,  less  evideoci 
will  suffice  than  in  other  trials.  .  After  a  judgment  by  default,  t 
promi-jsory  note  set  out  in  the  declaration,  need  not  be  proved. 
3  Stra.  1119.  Plaintiff  was  surprised  with  a  defense  on  execut- 
ing a  writ  of  inquiry,  and  was  not  prepared  to  prove  his  whole 
demand,  the  Court  set  it  aside  on  payment  of  costs.  1  Stra.  515. 
S.  P.  a  Stra.  1149. 

They  insiBted,  moreover,  that  the  judgment  entered  by  agree- 
ment precluded  tliem  briugiug  a  new  action.  There  cannot  be 
a  nonsuit  after  the  plaintiff  has  obtained  a  judgment,  and  cited 
2  liol.  Abr.  184.  pi.  1,  2,  that  a  nonsuit  is  inconsistent  with  a 
judgment. 

Sy  the  Court.  We  all  know  that  it  is  usual  at  the  bar  to  enter 
judgments  in  order  to  bind  lands,  or  for  the  purpose  of  proceed- 
ing to  charge  the  special  bail,  and  under  these  judgments  to  try 
or  refer  the  suits.  In  many  instances,  after  such  jndgmeute  en- 
tered for  the  plaintiffs,  verdicts,  reports  of  referees,  and  ynig- 
ments  for  the  defendants  have  succeeded.  The  spedal  agree- 
ment to  enter  judgment,  admits  nothing;  but  the  defendant  ex- 
pressly reserves  to  himself  a  liberty  to  try  by  the  general  jnry, 
whether  anything,  or  how  much  is  due  to  the  plaintiffs.  Not 
withstanding,  therefore,  this  first  judgment,  entered  by  way  of 
security,  the  plaintiffs  were  bound  to  prove  their  case  as  laid  in 
the  declaration  ;  and  their  failure  herein  cannot  be  imputed  to 
surprise.  We  know  of  no  case  in  the  books  where  a  nonsuit  en- 
tered for  want  of  testimony,  on  the  part  of  the  plaintiff,  at  the 
trial,  has  been  taken  off;  nor  do  we  apprehend  the  mistake  of 
the  party  or  bis  counsel  to  be  a  ground  for  a  new  trial.  (Tide 
Fitzgib.  40.  1  Wils.  98.  New  trial  not  grantable  because  pa^ 
ty  had  failed  to  give  other  evidence  to  the  jury  through  bis 
own  or  counsel's  mistake.) 

It  is  material  then  to  consider  what  would  have  been  the 
event,  in  case  the  point  reserved  had  been  determined  by  tl^s 
Court  at  the  trial.  It  necessarily  must  have  been  a  aon^uit « 
verdict  tor  the  defendant,  and  he  is  entitled  now  to  either  the 
one  or  the  other.    The  case  is  a  hard  one  on  the  part  of  the 
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[dftintiffs ;  but  we  cannot  innovate  so  far  as  to  take  off  the  non- 
loit,  in  order  to  let  the  plaintiffs  into  a  new  tiial. 

Motion  for  a  new  trial  refneed,  and  judgment  for  tlio  defend- 
int  in  nature  of  a  nouBnit. 

MoaarB.  Rawle  and  Du  Ponceau,  pro  qaer. 

Messrs.  Ingereol  and  Lewis,  pro  def. 

WruJAit  Walker  and  Albiandkk  Walkks  vs.  Jobkph  "Wil- 
LAKD  GtBBS  and  WiLUAu  G1BS8,  garnishees  of  Jobbfh 
Wauk). 

Under  the  act  of  4  Ann.  c.  Z8,  debta  are  attachable  b;  (brelgtt  attachment  ■ 
but  the  gamUhee  ti  not  compellable  to  p&j  the  money  before  It  la  due. 

A  judgment  in  foreign  attacbmeat  caoaot  be  removed  by  twtiorari.  Miier 
of  the  teire  fada*  issued  on  it. 

The  word  "  eielnaWe  "  Id  the  verdict  of  a  Jury,  conatraed  "over  and  above  " 
to  effectaate  their  plun  intention. 

This  action  came  before  the  Conrt  on  a  case  stated.  It  com- 
prehended the  whole  of  the  record,  and  was  in  substance  as 
follows :  — 

A  foreign  attachment  was  instituted  bj  the  plaintifis  against 
Joseph  Waldo,  in  the  Common  Fleas  of  Philadelphia  coantj, 
and  his  property  attached  in  the  bands  of  the  defendants,  to- 
gether with  a  considerable  debt  due  by  them  to  him.  Judgment 
was  obtained  the  third  Court;  on  which,  after  the  execution  of 
a  writ  of  inquiry,  a  scire /atfwia  issued  in  the  Common  Pleas 
against  the  defendants  as  garnishees,  returnable  to  March  term, 
1789,  which  was  removed  by  certiorari  into  the  Court,  to  July 
terra,  1789. 

The  defendants  pleaded  to  the  acire  fadaa  thus  removed,  that 
they  bad  no  goods  or  effects  in  their  hands  at  the  time  of  the 
attachment  or  at  any  time  after ;  on  which  issue  was  joined. 
Previous  to  the  trial,  the  defendants  were  examined  on  inter* 
rogatories,  pursuant  to  the  act  of  aseembly,  passed  28th  Septem* 
ber,  1789  (Loose  Acts,  pa.  154),  and  admitted  that  they  were  just- 
ly indebted  to  Waldo,  by  bond,  dated  17th  November,  1786,  for 
10,000?.,  payable  on  the  17th  November,  1790,  with  interest,  bat 
denied  owing  him  any  other  sums.  The  cause  came  to  trial  on 
the  24th  September,  1790,  when  the  jury  found  a  verdict  for  the 
plaintiSa,  for  1,2042,  12«.  4^.,  excluBire  of  certain  outstanding 
debts,  as  per  list  thereof  filed,  and  of  a  bond  from  the  defend- 
uta  to  the  said  Joseph  Waldo  for  10,000^.,  dated  17th  November, 
1TS6,  and  due  on  the  17th  November,  1790,  in  the  hands  of  the 
defendants.  Jndgment  was  entered  on  the  verdict,  and  after- 
nrds,  when  the  10,0002.  bond  became  dne,  the  plaiutifie  issued 
a  second  aoire  f<ma8  in  this  Court  against  the  garnishees,  to  show 
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On  tbiB  head  it  wae  doubted,  whether  the  first  scire  faeiat 
could  be  removed  withoat  a  removal  of  the  judgment  on  which 
it  was  fonnded.  The  second  scire  ybcww,  grounded  on  the  at- 
tachment in  the  Common  Pleae,  and  the  judgment  here  on  the 
first  scire faciaa  was  said  to  be  a  perfect  novelty.  Asdrefaeiaa 
cannot  issue  on  a  judgment  in  another  Court.  A  scire  faeiat  to 
revive  a  judgment  ought  not  to  be  granted,  if  the  record  be  not 
in  the  Court  where  the  scire  facias  was  moved  for.  Trio.  24 
Car.  B.  E.  For  the  record  is  the  warrant  for  the  scire  facia; 
and,  if  there  be  no  such  judgment,  there  is  no  ground  to  move 
for  it.    Style's  PracL  E^.  495  (3d  ed).  4  Bac  Ab.  409. 

When  it  appears  on  the  face  of  a  writ  that  it  is  bad,  the  Conrt 
are  bound  to  quash  it  at  any  time.  Hob.  280,  281.  The  pUin- 
tifie  must  give  bail  nnder  4  Ann.  c.  28,  in  the  Common  Pleas, 
where  the  attachment  originated,  that  if  the  defendant  ehonld 
dieprove  or  avoid  the  debt  within  a  year  and  day,  he  would  re- 
store the  money  recovered  ;  and,  therefore,  the  scire  facias  conld 
only  Issue  in  that  Court. 

To  this  it  was  answered,  and  so  resolved,  that  there  was  no 
ground  whatever  tor  the  doubt  expressed.  The  judgment  in 
the  original  action  could  not  be  removed  by  certiorari.  The 
law  imposed  no  restriction  on  removals  of  scire  faoiases  founded 
on  judgments,  and  this  Court  had  always  exercised  the  pover. 
Such  suits  might  be  removed  equally  as  actions  of  debt  brought 
on  the  judgments  of  other  Courts.  But,  if  the  law  was  other- 
wise, the  exception  should  have  been  taken  on  the  removal  of 
the  first  scire  facias.  The  defendants  were  examined  on  inter- 
rogatories in  this  Court;  the  trial  on  the  first «(nV« ya«2a«  wae 
had  here,  and  a  judgment  had  thereon,  and  the  second  Kite 

facias  was  dnly  issued.  This  case  resembles  greatly  that  of 
Dorchester  vs.  Webb  (Cro.  Oar.  878),  where  it  is  resolved,  that 
if  an  executor  pleads  plene  adminisiravit,  and  it  is  found  by 
the  jury  that  the  defendant  bath  some  assets,  although  of  little 
value,  so  as  he  hath  not  fully  administered,  the  plaintiff  shall  have 

judgment  for  the  entire  debt,  but  he  shall  not  have  execution 
bnt  of  as  much  as  is  found,  and  shall  not  be  barred  for  the  resi- 
due ;  and,  if  more  assets  come  afterwards,  he  may  have   a  mre 

fadaa  to  have  execution  thereof.  Where  the  plaintiffs  in  the  at- 
tachment give  security  respecting  the  disproving,  or  avoiding 
the  debt  within  a  year  and  day,  it  must  necessarily  be  in  the 
original  action,  which,  as  between  those  parties,  was  only  in  tbe 
Common  Fleas.    Bnt  it  does  not  follow  that  the  second  scire 

facias,  grounded  on  the  proceedings  removed  hither,  and  the 

jodgment  thereon,  must  issue  out  of  that  Court. 
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3.  Lastly,  it  was  insisted,  that  the  verdict  was  eabstautially 
defective,  and  could  not  now  be  amended. 

It  was  ar^ed,  that  the  verdict  was  insensible,  and  conveyed 
no  precise  clear  idea.  To  make  it  suit  the  plainti^B'  case,  the 
'word  "  exclusive  *'  mnst  be  constraed  to  be  "  incluBive,"  which 
is  ft  greater  power  than  it  was  presDmed  the  Court  wonld  as- 
entne.  A  verdict  which  finds  the  matter  in  issne  only  by  argn- 
meat  and  inference,  is  void.  6  Com.  Dig.  165.  And,  however 
Uberal  the  Courts  of  late  years  have  been,  as  to  making  amend- 
mentH,  their  powers  will  not  be  exercised  in  the  present  instance, 
wliere  the  plaintiffs  have  issued  their  acire  /itcias,  affirming  the 
verdict  as  it  stands. 

On  the  put  of  the  plaintifis  were  cited  the  following  cases: 
Hob.  54 ;  2  Burr.  699 ;  3  Term  Eep.  349,  749,  that  it  needs 
only  to  be  understood  what  the  intention  of  the  jury  was,  agree- 
ably to  which  the  verdict  may  be  afterwards  moulded  into  form. 
DaU.  MS. 

£i/  the  Oourt,  We  see  no  reason  why  an  amendment  is  neces- 
sary on  the  whole  of  the  proceedings.  The  bond  of  10,000?. 
was  admitted  by  the  defendants  to  be  due  from  them  to  Waldo, 
by  their  answers  to  the  interrogatories,  which  form  a  part  of  the 
record.  The  bond  was  not  put  in  issne  to  be  tried  by  the  jary. 
We  are  to  judge  from  the  whole  of  the  record.  The  verdict  of 
the  jury  is  plain  and  obvious :  they  find  a  debt  to  be  due  at  the 
time  of  the  trial,  from  the  garnishees  to  Waldo,  of  12042.  lis. 
ik<^.,  "  over  and  above  "  the  bond  which  was  not  denied,  and 
was  not  then  payable,  which  evidently  in  this  case  was  the  trne 
meaning  of  the  jury,  when  they  made  nee  of  the  term  "  excln- 
Bive."  Therefore  the  plaintiffs,  in  oar  opinion,  are  entitled  by 
law  to  recover  the  balance  of  their  demand  ont  of  the  bond  for 
10,000^. 

Judgment  inde. 

Messrs.  Ingersol,  Lewis,  and  J.  B.  M^Kean,  jtro  quer. 
Ueesrs.  Bawie,  Goxe,  and  Dallas,  ,pr0(2e^. 
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IsAAO  Adstiit  vs.  The  Tkdstees  of  the  Univbesitt  of  Pbhs- 

SYLYASIA. 

The  act  of  aiaeroblj  Teatlng  Isaac  Aostin  with  a  meBsoage,  Ac  pawed  Otli 

August  1784,  adjnd|[ed  to  be  unconBtitutional. 

Case  for  the  nee  and  occnpation  of  one  messaage,  one  kitch' 
en,  two  storflB,  one  ferr;  landing,  and  lot  of  ground,  situate  on 
the  north  side  of  Mulberry  street,  in  the  city  of  Fbiladelphia, 
for  the  space  of  nine  years,  five  months,  and  ten  days,  on  a 
tiuantum  valebant.  The  defendants  pleaded  noti  aasumpserwU 
and  payment,  with  leave  to  give  the  special  matters  in  evidence. 

The  cause  came  on  to  trial  in  January  term,  ITi^l.  wbeo  the 
jury  found  a  special  verdict,  in  hcee  verba  : 

"The  jurors  find,  that  the  premises  stated  in  the  declaration, 
irere  forfeited  to  the  commonwealth  by  the  attainder  of  Wil- 
liam Austin,  and  were  exposed  to  public  sale  by  the  agents  for 
forfeited  estates,  under  the  direction  of  the  Supreme  Execu- 
tive Council,  in  August,  1780,  and  that  at  such  sale  the  plaintiff 
was  the  highest  bidder,  but  that  he  did  not  comply  with  the 
terms  of  the  sale,  nor  pay  the  money  bid  for  the  same. 

"That  the  premises  were  again  exposed  to  sale  by  the  said 
agents  on  the  sixth  of  November,  1780,  and  that  the  said  plain- 
tiJff  was  again  the  highest  bidder,  and  that  the  same  was  struck 
off  to  him  for  90,5502.  but  that  he  did  not  comply  with,  nor 
pay  the  money  hid,  within  the  time  presci-ibed  by  the  terms  of 
sale;  that  aiterwarde,  in  December,  1780,  be  offered  to  the  Su- 
preme Executive  Council  to  make  payment  by  releasing  a  cer- 
tain debt  due  to  bim  and  John  Barry,  as  administrators,  &c 
from  the  commonwealth  (having  verbal  authority  from  the  said 
John  Barry  and  Reynold  Keen,  so  to  do),.4nd  that  he  either  o^ 
fered  to  pay  the  residue,  or  to  give  security  for  the  payment 
thereof,  which  the  said  council  refused  to  accept. 

"  That  afterwards  on  the  26th  December,  1780,  the  Supreme 
Executive  Council  reserved  and  appropriated  the  said  premises. 
[/Vfftrf  resolve.] 

"  That  on  the  28th  March,  1781,  a  list  of  the  estates  reserved 
and  appropriated  to  the  defendants  was  laid  before  the  general 
assembly  by  the  Supreme  Executive  Council,  agreeably  to  the 
directions  of  the  act  of  assembly  establishing  the  TJniversity, 
passed  the  27th  November,  1779.     [Prout  act  and  list] 

"  That  the  general  assembly,  by  act  passed  the  23d  of  Sep- 
tember, 1785,  confirmed  the  said  premises  to  the  defendants. 
[Prout  act] 

"That  on  the  10th  of  April,  1781,  the  house  of  assembly  re- 
Bolved  as  per  resolation  of  that  date. 
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"That  OD  the  lltb  of  March,  1783,  the  house  of  oesembly  re- 
wired as  per  reeolntion  of  that  date. 

"  That  oo  the  5th  of  February,  1784,  the  said  house  voted, 
;hat  they  disapprove  of  the  aforesaid  resolution.     lIYout  vote.] 
"That  OD  the  6th  of  August,  1784,  an  act  of  assembly  was 
passed,  vesting  the  premises  iu  the  plaintiff.     [I^out  act] 

"That  OD  tlie  dth  of  November,  the  said  plaintiff  paid  the 
Bsm  of  4002.  to  the  treasurer  of  the  state,  and  the  sum  of  3161, 
38.  3irf.  on  the  12th  of  Jauuary,  178S. 

"That  OD  the  18th  of  February,  1785,  the  last  naeDtioned  act 
■was  repealed.     [Pi'oui  act.] 

"  If  nfton  the  above  facts  the  Court  shall  be  of  opinion,  tliat  a 
title  to  the  premises  was  and  is  vested  in  the  said  plnintiff,  then 
the  jury  tind  for  the  plaintiff,  and  asseas  damages  to  3952.  8s.  id. 
with  sixpence  costs ;  or  otherwise,  they  find  for  the  defendaots." 
Yeatea,  J.  The  chief  justice  and  Mr.  Justice  Shippen  decline 
to  give  any  opinion  on  the  special  verdict,  by  reason  of  their  be- 
ing trustees  of  the  University.  Mr.  Justice  Bradford  feels  the 
same  delicacy,  from  being  formerly  retained  as  eounsel  on  the 
part  of  the  trustees.  It  falla  therefore  to  tiiy  share  to  deliver 
the  judgment  of  the  Court,  though  I  should  have  been  better 
pleased  to  have  first  heard  the  argaments  of  counsel  on  the  spe- 
cial verdict. 

There  can  be  on  question  in  this,  that  the  plainti^  merely 
bftjfwi^  the  lot  of  ground  and  premises,  formerly  the  property  of 
his  brother  William  Austin,  trom  the  agents  of  forfeited  estates, 
^d  not  vest  the  title  thereto  in  him,  without  complying  with 
the  terms  of  the  purchase.  The  special  verdict  states,  that  he 
purchased  in  August  1780,  and  also  on  the  6tli  of  November 
1780,  but  did  not  comply  with  the  terms  of  either  sale,  except 
60  far  as  is  stated  in  the  last  sale,  which  certainly  was  no  per- 
formance of  the  conditions  under  which  he  bought.  Id  both  iD- 
stances,  under  the  act  of  the  6th  March  1778,  he  forfeited  to 
the  state  one  fourth  part  of  the  consideration  moneys  bid. 

The  plaintiff's  claim  then  must  be  chuifiy  founded  on  the  act 
of  the  6th  August  1784,  which  it  is  said  vested  the  real  estate 
of  his  brother  In  him.  Bat  the  act  was  repealed  previous  to  the 
ioBtitution  of  the  suit,  by  a  law  enacted  on  the  18th  February 
1T85,  for  the  reasons  particnlarly  enumerated  in  the  preamble 
thereof,  and  I  have  no  difficulty  in  declaring  for  the  same  rea- 
BuDB,  that  the  forpier  act  was  unconatittitional.  It  is  however 
npealed  by  the  same  authority  which  enacted  it,  and  therefore 
the  plaintiff's  title  cannot  be  assisted  thereby. 
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If  it  be  said  that  the  repealing  act  affected  a  right  vested 
the  plaintiff  under  the  act  of  6th  ADgnst,  1784,  it  may  readi 
receive  this  answer,  that  the  act  of  18th  February,  1785,  on 
put  matters  in  their  former  sitoatioD,  as  they  ^ere  previoas 
the  passing  of  both  the  laws,  and  left  the  decision  of  the  plai 
tiff's  claim  to  the  judicial  anthority. 

On  the  whole  I  am  of  opinion,  there  appeared  a  mfinit'est  d 
feet  of  title  on  the  part  of  the  plaintiff  whereon  to  grouDd  h 
action,  and  that  judgment  he  entered  for  the  defendants. 

IsAAO  RoAOH  V8.  The  Cohhoitwealth  of  Peithsyltahia. 

The  offlcflW  of  the  slate  navy,  oader  the  resolves  of  the  house  of  asseinbl 
of  12th  March,  1779,  and  34  March,  1TT9,  are  chargeable  for  clothing,  &*.:  d 
livered  lo  them  In  that  year,  only  at  the  rate  of  depreciation,  at  the  time 
was  delivered,  according  to  the  prices  before  the  war.  Such  officers,  tfb 
Trere  honorably  discharged,  having  accepted  the  commutation,  are  not  ei 
titled,  under  the  resolve  of  35th  March,  1764,  to  the  previous  arrears  of  haJ 
pay. 

This  cause  came  before  the  Court  by  way  of  ajipeal,  From  tli 
settlement  of  the  account  of  the  plaintiff,  as  captain  of  one  o 
the  state  gallies  during  the  late  war,  by  the  comptroller  and  re 
gister  general  on  3d  April,  1792. 

The  suit  wae  inntitated  in  caee,  founded  on  an  agreement 
signed  by  the  plaintiff's  counsel  and  the  attorney  general  filec 
in  Court.  Plea,  rion  assumpsit,  and  payment.  Replication  nor 
solvit,  and  issues. 

The  plaintiff  demanded  a  balance  dne  to  him  from  the  com 
monwealth,  for  i^l.  Ss.  \d.  for  clothing  deliverable  to  him  :r 
1780,  which  he  had  not  been  furnished  with.  He  had  receivoc 
a  suit  of  uniform  clothes  in  1779,  which  not  being  settled  lor  bj 
him,  it  was  contended,  shonld  be  set  off  against  the  clothing  duE 
to  him  in  1780.  He  also  demanded  the  further  sum  of  25T/.  foi 
his  half-pay  from  18th  February,  1781  (the  time  when  he  wa; 
honorably  discharged  by  the  Supreme  Executive  Coancil),  to 
1st  July,  1788. 

The  issues  were  tried  at  the  last  term,  when  a  verdict  wof 
given  for  the  plaintiff  by  consent  for  298^.  %s.  Id.  (tho  amount 
of  both  sums  demanded),  and  interest  from  let  Juh',  1763,  bdIv 
ject  to  the  opinion  of  the  Court  on  the  two  following  questioDii: 

1.  At  what  rate  the  clothing  received  by  the  plaintiff  in  1770, 
should  be  charged  against  him  by  the  state. 

2.  Whether  the  plaintiff  is  entitled  to  half-pay  from  the  time 
of  his  discharge  until  the  Ist  July,  1783. 

These  points  were  ftilly  argaed  at  the  last  term,  by  Meaers. 
Lewis,  Ingersol,  and  Sergeant,  for  the  plaintiff,  aud  MeGsrs. 
Wilcocks  and  Dallas,  for  the  comnaonwealtii;  but  tlieir  arguments 
are  omitted,  as  being  ftilly  taken  notice  of  by  the  justices  of  the 
Goort,  in  their  opinions,  which  they  thia  term  delivered  seriaiim. 
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M^ITeanj  C.  J.    The  answer  to  the  first  question  depends  on 
the  construction  of  a  resolve  of  the  general  assembly,  passed  on 
the  5th  December,  1778,  ^^  that  all  matters  as  may  appear  to 
the  couDcil  to  be  absolutely  necessary  to  the  comfort  of  the 
troops  of  this  state,  be  sold  to  them  for  one-fourth  part  of  the 
original  cost,  for  cash  only,"  &c.,  and  of  another  resolve  of  13th 
March,  1779,  that  to  every  officer  of  the  said  troops,  a  com- 
plete suit  of  regimental  uniform  be  furnished  every  year  by 
this  state,  to  be  charged  to  the  officer  at  the  price  for  which  the 
said  nniform  might  have  been  purchased  at  the  commencement 
of  the  war",  &c.,  and  of  an  act  of  assembly,  passed  1st  March, 
1780,  whereby  a  complete  set  of  uniform  was  directed  to  be 
given  annually  to  each  officer,  gratis,  during  the  war. 

Respecting  this,  there  seems  to  have  been  a  legislative  con- 
struction ;  for  it  appears  in  the  journals  of  the  assembly  of  the 
14th  and  18th  December,  1780,  that  the  legislature  would  not 
charge  the  officers  with  clothes,  &c.,  furnished  them,  with  the 
specie  jmce/  from  which  it  may  be  clearly  inferred,  the  clothes 
that  had  been  furnished  them  were  to  be  paid  for  in  continental 
bills  of  credit  only,  and  under  the  second  resolve,  before  cited, 
the  price  was  to  be  regulated  by  the  price  at  the  commencement 
of  the  war. 
Without  the  aid  of  this  authority,  I  should  have  been   of 

opinion  that  the  clothes  thus  furnished  the  officers  were  to  be 
paid  for  in  continental  bills  of  credit,  and  that  this  was  the  in- 
tention of  the  then  assembly.  Because,  first,  whatever  might 
have  been  their  private  sentiments  respecting  these  bills  being 
depreciated,  they  deemed  it  inexpedient  to  acknowledge  it  in 
their  public  character.  Secondly,  because  continental  money  was 
then,  by  law,  equal  to  specie,  and  it  was  penal  to  make  a  distinc- 
tion between  them.  And  lastly,  because  it  is  manifest  they  in- 
tended to  be  generous  to,  or  at  least  to  relieve  the  known  dis- 
tresses of  the  officers  of  the  state,  both  in  the  army  and  navy.  For 
by  the  first  resolve,  the  assembly  directed  that  the  officers  should 
be  fnmished  with  the  articles  necessary  for  them,  at  a  fourth  part 
of  the  then  original  cost,  for  cash  only ;  and  by  the  second,  they 
were  to  be  furnished  with  a  complete  suit  of  regimental  uniform, 
at  the  price  for  which  it  might  have  been  purchased  at  the  com- 
mencement of  the  war,  intending  thereby  a  further  gratification, 
which  at  first  view  may  appear  paradoxical.  Afterwards,  by  an 
act  of  assembly,  a  complete  suit  of  uniform  (the  particulars  of 
which  are  specified  in  the  8th  section),  was  allowed  to  be  given 
annually,  to  each  officer,  gratis^  during  the  war.  Let  it  be 
aftsumed,  for  illustration,  that  a  complete  suit  of  uniform,  at  the 
original  cost,  on  the  5th  December,  1778,  would  amount  to  2i0l. 
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Continental  money,  the  officer,  for  this,  waa  to  pay  a  fourth  pai 
or  601.  The  depreciation  of  the  continental  money  having  bet 
since  fixed  by  law  to  have  been  oo  that  day  6  for  1,  tlic  spec 
price  to  be  paid  by  the  officers  wonld  be  101.  On  the  13th  Mare 
1779,  the  same  specie  price  at  the  commencement  of  the  wi 
being  allowed  foracomplete  snit  of  uniform,  m:  401.,  tlie  offici 
was  to  pay  that  8um  in  continental  money,  which,  according  I 
the  same  scale,  tixed  by  law,  would  amount  only  to  31.  6s.  Sd 
the  depreciation  then  being  12  for  1.  Aa  to  this  point,  tberefon 
I  think  if  the  plaintiff  is  to  be  debited  at  all,  it  can  be  ooly  fo 
this  last  sum,  or  in  that  proportion. 

With  respect  to  the  second  question,  it  appears  to  me  to  b 
involved  in  obscurity  and  doubt ;  but  in  such  a  caee  I  BbaU  cod 
ceive  it  less  injurions  to  err  (if  X  do  err)  in  favor  of  the  indi 
vidual  tiian  of  the  commonwealth,  because  the  error  against  tbi 
individual  may  be  very  distressing ;  whereas,  if  against  tbecoin 
monweaith,  it  will  hardly  be  telt,  and  I  know  I  must  cootributf 
my  proportion  of  the  money  awarded. 

It  seems  to  be  unnecessary  to  cite  the  several  resolves  of  con- 
gress, allowing  half  pay  to  the  officers  of  the  army  of  the  United 
states,  or  of  the  assembly  of  Pennsylvania,  on  the  same  subject, 
respecting  the  troops  of  the  state,  as  the  principal  ground  on 
which  our  present  decision  mnst  stand  is  the  act  of  assemblj, 
entitled  "An  act  for  the  more  effectual  supply  and  honorable 
reward  of  the  Pennsylvania  troops,  in  the  service  of  the  United 
States  of  America,"  passed  the  1st  March,  1760.  By  the  15tb 
section  thereof,  it  is  enacted  tliat  "  the  officers  of  the  navy  of 
this  state,  who  were  in  service  on  tlie  13tb  March,  177!.',  and 
shall  continue  therein  until  the  end  of  the  present  war,  or  until 
honorably  discharged,  shall  be  entitled  to  the  allowances  and 
benefits  hereinbefore  granted  to  the  military  officers,  &c.,  re- 
spectively, of  the  Pennsylvania  troops,  as  to  half-pay  and 
clothing,  and  to  the  like  supply  and  distribution  of  the  articles 
above  enumerated,  subject  to  the  same  limitation  and  condi- 
tions; the  half  pay-of  the  navy  officers  to  commence  at  the 
expiration  of  the  present  war,  or  their  discharge."  On  cfie 
25th  March,  1784,  the  assembly  resolved,  "that  as  one  of  the 
designs  in  granting  half-pay  to  the  said  navy  offic^crg,  was  to 
place  them  on  a  footing  with  the  officers  of  the  army,  that  ihe 
officers  of  the  navy  of  this  state,  entitled  to  half-pay  for  life, 
under  the  resolutions  of  the  34th  March,  1779,  ami  confirmed 
bj  act  of  assembly,  passed  the  1st  March,  1780,  be  allowed  five 
years  full  pay  in  lieu  thereof,  to  be  paid  at  the  same  time,  and 
in  the  same  manner,  that  the  officers  of  the  army  in  the  line 
of  this  state,  are,  or  shall  be  paid,  and  that  their  accounts  be 
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liquidated  and  settled  by  the  comptroller  general,  and  eertificatefi 
given  them." 

From  the  foregoing  it  appears  that  a  distinction  has  been 
made  as  to  the  time  when  the  half-pay  should  commence  be- 
tween the  officers  of  the  army  in  the  line  of  this' state  and  those 
of  the  state  navy.     The  half-pay  of  the  former  is  confined  to 
such  of  them  as  should  continue  in  the  service  of  the  United 
States  during  the  war,  and  was  to  commence  at  the  conclusion 
of  the  wai* ;  but  that  of  the  latter  was  to  commence  at  the  time 
of  their  discliarge  from  service.    The  plaintiff  was  honorably 
discharged  from  service  on  the  13th  February,  1781,  and  was 
incontestibly  entitled  to  half-pay  from  that  time  until  the  25th 
March,  1784,  when  he  commuted  his  half-pay  for  life  for  five 
years  full  pay.     The  sole  question  then  is,  whether  this  act  of 
commutation  has  barred  the  recovery  of  the  half-pay  then  due 
to  him,  viz :  for  three  years,  one  month,  and  twelve  days,  as 
well  as  his  future  half-pay. 

It  has  been  contended  for  the  commonwealth,  that  his  accept- 
ing a  certificate  for  five  years  full  pay,  is  a  bar  to  the  arrearages ; 
for  that,  by  a  resolve  of  congress  of  the  22d  March,  1783,  adopt- 
ed by  the  assembly  on  the  22d  September,  1783,  it  is  directed 
that  "  with  respect  to  retiring  officers  entitled  to  half-pay  for 
life,  the  commutation,  if  accepted  by  them,  shall  be  in  lieu  of 
whatever  may  be  now  due  to  them  since  the  time  of  their  re- 
tiring from  service."  On  this  the  whole  difficulty  respecting 
the  plaintiff's  claim  rests. 

In  answer  to  this-  it  has  been  asserted  (and  acceded  to)  that 
the  plaintiff,  at  the  time  he  received  his  certificate  from  the 
comptroller  general,  as  well  as  the  other  navy  officers,  gave  him 
notice  that  they  meant  not  thereby  to  relinquish  the  arrears  of 
half-pay  then  due  to  them  respectively  ;  and  it  was  further  con- 
tended that  the  last  mentioned  resolve  did  not  relate  to  the  offi- 
cers of  the  state  navy  of  Pennsylvania,  but  to  the  officers  of  the 
army  in  the  service  of  the  United  States  only. 

It  appears  to  me  that  the  clause  in  the  resolve  of  the  22d  of 
September,  1783,  relates  only  to  retiring  officers  of  the  army, 
and  that  the  navy  of  the  state  of  Pennsylvania  was  not  at  all  then 
in  the  contemplation  of  the  congress,  or  assembly.  Besides, 
none  of  the  officers  of  the  state  navy  had  retired  ;  the  plaintiff  and 
four  or  five  others  had  been  honorably  discharged  from  the  ser- 
viee  by  the  Supreme  Executive  Council  of  Pennsylvania.  Who 
the  retiring  officers  of  the  army  were  I  do  not  well  know;  per- 
haps those  who  became  supernumerary,  or  reduced  in  conse- 
quence of  the  resolves  of  congress  of  the  21st  of  October,  1780, 
34 
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or  sncb  ae  liad  retired  with  the  consent  of  the  commander-i 
chief,  after  notice  of  the  provisionarj  artielesof  peace  of  the  30 
November,  1782.  And  it  is  at  least  doubtful  whether  the  ha 
pay  of  these  officers  was  to  commence  before  the  conclusion 
the  war;  for  those  who  continued  to  undergo  the  fatigues  ai 
hardships  of  a  camp,  and  to  endanger  their  lives  in  battle  nnl 
the  termination  of  the  war,  seemed  to  have  a  greater  claim  c 
their  country  than  those  who  retired  from  the  service ;  and  < 
this  opinion  was  the  congress,  as  appears  in  their  resolve  i 
General  Maxwell's  case  on  the  8th  August,  17S0.  The  wore 
in  the  resolve  regarding  reduced  officers  of  the  2l8t  Oclobe; 
17S0,  are,  "  that  they  are  to  be  allowed  half-pay  for  life ;  "  but  n 
mention  was  made  of  the  time  when  it  was  to  begin,  nor  did  th 
congress  make  any  provision  for  the  payment  of  it  prior  to  th 
conclusion  of  the  war.  Be  this  as  it  may,  it  ie  certain  that  n 
ofGcers  of  the  army  in  the  line  of  this  state  were  entitled  to  ball 
pay  by  any  act  or  resolve  of  the  assembly,  excepting  Buch  a 
should  serve  till  the  end  of  the  war,  and  that  those  in  their  nav; 
were  entitled  to  it  from  the  time  of  their  discharge.  The  nav; 
officers  could  not  be  placed  on  a  footing  with  the  officers  of  thi 
army  of  the  state,  if  the  latter  got  five  years  full  pay  in  Hen  o 
what  was  to  become  due  to  them  for  halt-pay  from  the  end  of  llii 
war,  and  the  former  got  only  liv^.yearB  full  pay  in  lieu  of  whal 
was  to  become  due  to  them,  but  also  of  several  years  arrean 
then  past,  for  the  payment  of  which  they  had  a  legislative  en- 
curity.  Besides,  the  officers  of  the  army  had  large  bounties  in 
lands,  not  only  from  the  state  but  also  from  the  United  Statoj : 
but  the  officers  of  the  state  navy  had  none.  Could  this  have 
been  the  intention  of  the  legislature?  I  shonlil  think  not,  be- 
cause of  the  great  inequality  it  wonid  create,  not  only  between 
their  officers  in  the  land  service  and  sea  service,  contrarj-  to  their 
express  declaration,  but  also  between  the  latter  themselves ;  lor, 
by  accepting  the  commutation,  the  one  would  lose  more  tbaa 
another  in  proportion  to  the  times  they  were  respectively  dis- 
charged. This  would  be  so  unreasonable  and  nnjust,  that  un- 
less they  had  expressly  and  manifestly  thus  declared,  I  am  in- 
clined to  entertain  a  contrary  sentiment.  Their  design  rather 
appears  to  have  been  to  place  their  navy  officers  on  a  footing 
with  the  most  favored  of  their  land  officers ;  because  they  ex- 
pressly allowed  them  half-pay  from  the  time  of  their  discharge, 
but  to  the  others  only  from  the  end  of  the  war.  It  is  a  pity  this 
affair  has  been  left  so  embarrassed ;  but  the  best  conclusion  1 
can  form  apon  the  whole  is  in  iavor  of  the  plaintiff  on  thiB 
qaestion  also. 
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Shdppen^  J.    I  am  clearly  of  opinion  with  the  plaintiff  on  the 
first  point. 

Ab  to  the  second  point,  by  the  resolution  of  assembly  of  the 
24th  March,  1779,  confirmed  by  the  act  of  assembly  of  the  1st 
March,  1780,  the  officers,  seamen,  and  marines,  employed  in  the 
serrice  of  the  state,  and  who  were  in  actual  service  on  the  13th 
of  March,  last,  and  should  continue  therein  until  the  end  of  the 
war,  or  till  honorably  discharged,  were  entitled  to  the  same  al- 
lowances as  to  half-pay,  clothing,  &c.,  as  had  before  been  grant- 
ed to  the  land  officers  and  soldiers ;  with  this  difference  only^ 
that  the  officers  of  the  land  army,  who  were  allowed  by  congress 
half-pay  for  seven  years  after  the  end  of  the  war,  were  allowed 
by  the  assembly  half-pay  from  the  end  of  those  seven  years  dur- 
ing their  lives ;  whereas  the  officers  of  the  navy  were  allowed 
half-pay  from  the  end  of  the  war,  or  their  discharge. 

The  navy  officers  were  discharged  on  the  13th  February,  1781, 
before  the  termination  of  the  war ;  of  course  they  were  entitled 
to  half-pay  from  that  time. 

On  the  25th  March,  1784,  the  resolution  passed,  which  sub- 
stituted the  five  years  full  pay  to  the  officers  of  the  navy,  in  lieu 
of  their  half-pay  during  life.  It  takes  notice  that  one  of  the  de- 
signs of  granting  half-pay  to  the  navy  officers,  was  to  place  them 
on  a  footing  with  the  officers  of  the  army.  With  this  view  they 
resolve,  "  that  the  officers  of  the  navy  of  this  state,  entitled  to 
half-pay  for  life  under  the  former  resolution  and  law,  should  be 
allowed  five  years  full  pay  in  lieu  thereof,  to  be  paid  at  the  same 
time  and  in  the  same  manner  that  the  officers  of  the  army  in  the 
fine  of  this  state  are  or  shall  be  paid.'' 

As  it  was  the  apparent  intention  of  the  assembly  to  put  the 
ofiScers  of  the  navy  upon  the  same  footing,  as  to  their  half-pay  and 
commutation,  with  the  officers  of  the  army,  it  is  material  to  con- 
sider what  that  footing  was. 
By  the  resolution  of  congress  of  the  21st  October,  1780,  the 

retiring  or  reduced  officers  of  the  army  were  allowed  halt-pay, 
without  expressly  ascertaining  the  time  of  its  commencement, 
whether  from  the  time  of  their  reduction  or  from  the  end  of  the 
war.  Whether  the  words  in  the  next  clause,  '^  from  the  time  of 
their  reduction  "  relate  to  the  preceding  clause,  or  are  confined 
to  the  latter,  may  possibly  be  somewhat  doubtful.  But  as  there 
is  no  future  time  mentioned  for  its  commencement,  the  very  na- 
ture of  the  allowance,  as  well  as  common  humanity  to  meritor- 
ioos  servants  of  the  public,  and  the  practise  of  other  countries 
in  such  situations,  all  concur  to  show  the  meaning  of  congress 
most  have  been,  that  the  half-pay  was  to  begin  when  the  full 
pay  ceased. 
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termincd  that  their  ofEcere  sliould  be  entitled  to  the  coiitiTnianc 
■of  half-pay  from  tlie  end  of  tlie  said  seven  years,  for  and  durinj 
the  life  of  every  anch  officer.  And  on  the  24th  MarcL,  follow 
3ng,  they  likewise  resolved,  that  the  half-pay  of  the  state  nava 
officers,  who  continued  in  service  dnring  the  war,  shoald  com 
mence  on  the  termination  of  the  said  war,  and  be  continiiei 
during  their  respective  lives. 

These  provisions  were  further  confirmed  by  a  law  of  the  state 
enacted  on  the  1st  March,  1780;  and  the  15th  section  there^j 
included  the  case  of  the  state  navy  officers,  who  were  declare*: 
entitled  to  halt-pay  during  life,  at  the  expiration  of  the  war,  oi 
their  honorable  discharge. 

On  the  21st  of  October,  1780,  congress  made  a  new  arrange 
ment  of  the  army,  and  resolved,  that  the  officers  who  should 
continne  in  the  service  till  the  end  of  the  war,  shonld  be  entitled 
to  half-pay  during  life;  and,  that  the  names  of  those  officers 
■who  should  be  reduced  by  the  new  organization  of  the  anuy, 
should  be  transmitted  to  congress,  who  were  to  be  allowed  half- 
pay  for  lite. 

On  the  32d  March,  1783,  congress,  in  pursuance  of  a  memo- 
rial transmitted  by  a  committee  of  the  officers  of  the  several  lines, 
Boliciting  a  commutation  of  their  half-pay  for  an  ei:[uivalent  for 
&  limited  term  of  years,  or  by  a  sum  in  gross,  resolved,  that  eucb 
oiScers  who  continued  in  service  to  the  end  of  the  war,  shouM 
be  entitled  to  receive  five  years  full  pay  instead  of  their  half-pay 
for  life,  at  the  option  of  the  officers  of  the  lines  of  the  respective 
states,  expressed  within  certain  limited  periods ;  and  that  such 
officers  as  had  retired  at  different  periods,  entitled  to  half-pay  for 
life,  might  collectively,  in  each  state,  accept  or  refuse  the  same 
within  six  months,  but  that  the  commutation,  witli  respect  to 
such  retiring  officers,  if  accepted  by  them,  should  be  in  Uev  of 
■whatever  might  he  then  due,  or  titereafter  might  hecome  due  to 
them. 

There  is  some  obscurity  in  the  penning  of  the  resolve  of  con- 
gress of  the  2l8t  October.  1780,  as  it  appears  on  the  printed 
journals.  As  to  the  time  from  whence  the  half-pay  of  the  redua-i 
officers  shall  begin,  it  has  been  doubted  whether  it  shall  com- 
mence from  the  period  of  their  reduction,  or  from  the  end  of 
the  war.  Taking  the  whole  of  the  resolution  together,  I  am  of 
opinion,  that  the  period  of  such  officers'  reduction.is  the  time  of 
the  commencement  of  their  half-pay  for  life.  There  is  nothing 
in  the  resolve  which  directs  its  commencement  from  the  termio- 
ationof  the  war;  and,  without  doing  violence  to  the  words,  the 
latter  part  of  the  succeeding  sentence,  "  to  commence  from  the 
time  of  their  reduction,"  may  be  well  applied  to  the  clause 


1793.] 


OF  PENNSYLVAIHA. 


2T1 


preceding.  To  allow  the  reduced  officers  half-pay  for  life,  and 
to  construe  its  beginning  from  the  uncertain  termination  of  the 
war,  would,  in  my  apprehension,  be  doing  manifest  injustice  to 
congress,  and  violence  to  their  expressions ;  and  would,  in  the 
language  of  Judge  Burnet,  on  another  occasion  (1  Atky.  344), 
'*  reduce  them  to  starve  in  the  desert  with  the  land  of  Canaan 
in  their  view."  The  words  of  the  resolution  of  the  22d  March, 
1783,  considerably  strengthen  this  idea,  and  amount  to  a  con- 
gressional construction  of  their  former  resolve,  evincing  their 
clear  and  decided  opinion,  as  to  the  halt-pay  of  such  retiring  offi- 
cers commencing  from  the  period  of  their  reduction. 

On  the  9th  September,  1793,  President  Dickinson  transmitted 
a  memorial  from  the  officers  late  of  the  state  army  to  the  house 
of  assembly.  It  is  a  matter  of  regret  that  the  memorial  cannot 
be  found  at  this  period.  It  would  throw  great  light  on  the 
present  question,  as  it  must  unquestionably  convey  the  wishes 
and  desires  of  the  applicants. 

The  "  public  acts,"  to  which  the  memorialists  refer,  are  in  all 
probability,  those  which  I  have  already  enumerated.  I  cannot 
bring  myself  to  believe  that  they  asked  for  more  than  was  al- 
lotted by  congress  to  the  option  of  retiring  officers  of  the  army. 
Their  cases  were  similar.  Both  classes  had  been  promised  half- 
pay  during  life,  and  were  meritorious  citizens.  The  systems 
adopted  by  congress  and  the  state  rendered  their  further  imme- 
diate services  unecessary,  and  each  were  honorably  discharged. 
It  remained  with  both  sets  of  officers  to  say,  in  bodies,  whether 
they  would  accept  of  the  commutation  or  rely  on  the  faith  of 
government  for  their  half-pay  during  life.  If  it  be  said  that  the 
navy  officers'  lives  were  worth,  in  a  point  of  calculation,  a 
greater  number  of  years  than  those  officers  who  had  continued  to 
service  until  the  end  of  the  war,  they  beig  then  actually  entitled 
in  half-pay  from  13th  February,  1781,  when  they  were  honorably 
discharged  by  the  Supreme  Executive  Council,  still  the  same 
remark  holds  in  the  case  of  the  retiring  officers,  who  were 
deranged  under  the  resolve  of  congress  of  the  2l8t  October, 
1780. 
It  appears,  by  the  resolutions  of  the  assembly,  that  the  house, 

on  the  22d  September,  1788,  adopted  the  ordinance  of  congress 
of  the  22d  March,  preceding,  in  toHdem  verbis^  and,  on  the  25th 
Harch,  1784,  resolved  that  the  officers  belonging  to  the  naval 
department  of  the  state,  who  were  discharged  in  1779,  should  be 
entitled  to  depreciation  on  their  pay  to  the  time  of  their  dis- 
<iharge ;  and  that  the  other  navy  officers  who  were  retained  in 
the  service  of  the  state  during  the  war,  or  until  honorably  dis- 
charged, and  were  entitled  to  half-pay  during  life,  should  be  al- 
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lowed  "  five  yearB  fall  pay  in  lieu  tbereot^  to  hn  paid  at  the  aai 
time  and  in  the  same  manner  that  the  officert;  of  the  army, 
the  line  of  tbie  state  are  or  eiionld  be  paid." 

The  preambles  to  these  resohitiona  state  that  the  "  princij 
of  equal  justice  "  was  the  ground  thereof,  ami  that  "  one  af  I 
designs  in  granting  half-pay  to  the  said  navy  officers,  was 
place  them  on  a  footing  with  the  officers  of  tiie  navy." 

I  apprehend,  therefore,  that  the  intention  of  the  legielam 
and  the  trae  construction  of  the  resolve  of  the  25th  March,  17! 
was  to  put  the  ttate  navy  officers  who  were  honorably  discharg 
by  council  on  tlie  13th  February,  1781,  precisely  on  the  sai 
ground  with  the  retiring  officers  of  the  army  in  1780,  und 
the  resolve  of  congress  of  the  22d  March,  1783,  as  to  the  coi 
mutation  for  half-pay:  and  that  it  must  nece^isanly  be  intendi 
that  the  five  years  full  pay  were  given  as  a  full  equivalent  f 
the  whole  of  their  half-pay;  and,  consequently,  that  the  plaint 
in  the  present  suit  is  not  entitled  to  his  arreni'g  of  half-pay  fro 
the  18th  February,  1781,  until  the  Ist-July,  1783,  as  he  no 
demands. 

Bradford,  J,  Upon  the  first  point,  reeeivei!  for  the  opiai{ 
of  the  Court,  I  concur  with  my  brethren.  The  second  turns  upc 
the  meaning  of  the  word,  "  half-pay,"  as  nsed  in  the  resolutic 
of  the  25th  March,  1784.  Does  it  include  the  snms  whif 
were  then  due  to  the  officers  of  the  navy,  or  must  it  he  confine 
to  such  as  were  to  become  duo  ?  That  is  the  rjuestion,  la  con 
mon  and  familiar  acceptation,  the  expression  seisms  to  be  buG 
cient  to  include  both.  No  provision  had,  at  that  lime,  bee 
made  for  the  payment  of  any  part  of  the  half-pay  to  which  the 
were  entitled  under  the  act  of  1780,  and  the  iinear^  would  na 
urally  bo  blended  with  the  right  itself,  under  the  general  dt 
scription. 

But  if  the  expression  be  doubtful,  the  int<'/i/ion  must  be  co. 
lectcd  from  the  reason  assigned  for  makiiiL^  this  offer  to  th 
claimants.  It  was  "to  put  them  on  a  footing  with  the  o^ccts  q 
the  army.'' 

The  officers  of  the  army,  those  who  retired  in  1780  as  well  a 
those  who  continued  in  service  until  the  end  of  the  wsr,  ha* 
accepted  the  commutation  in  lieu  of  all  they  were  entitled  to 
under  the  grant  of  half-pay  for  life.  The  resolution  of  congrfs 
open  this  subject  had  just  been  adopted  by  tlie  assembly,  am 
it  is  reasonable  to  suppose  that  the  navy  officers  neither  aakei: 
for,  nor  expected,  more. 

But  it  is  said  that  the  half-pay  of  those  retiring  officers  wsi 
not  to  commence  until  the  end  of  the  war,  and  that  therefore 
there  is  a  dietiuction  between  their  case  and  that  of  the  iia^7 
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oflScers.  Though  I  have  had  doubts  on  this  point,  yet  on  cona- 
paring  the  different  resolutions  of  congress  together,  and  con- 
sidering what  has  been  urged  by  two  of  my  brethren,  I  am 
satisfied  that  those  officers  were  entitled  to  half-pay  from  the 
time  of  their  reduction.  The  clause  in  the  commutation  act 
is  declarative  of  this,  and  tluit  alone  would  have  been  conclu- 
sive in  their  favor  if  they  had  refused  to  accept  the  commu- 
tation, and  had  insisted  npon  their  half-pay. 

With  this  class  of  officers  the  claimants  were  on  a  footing ; 
both  had  rendered  meritorious  services ;  both  had  been  honor- 
ably discharged ;  both  were  entitled  to  half-pay ;  and  the  assem- 
bly were  willing  to  put  them  on  a  footing  in  this  new  modtfof 
compensation.  If  they  did  not  mean  that  this  commutation 
should  be  in  full  of  all  the  navy  officers  were  entitled  to  under 
the  act  of  1780,  their  silence  about  the  arrears  at  that  time,  as 
well  as  from  that  time  to  this,  cannot  be  accounted  for. 

I  am  confirmed  in  this  construction  by  considering  the  grant 
of  commntatjon  to  the  hospital  surgeons.  By  an  act  passed  in 
1781,  these  officers  were  entitled  to  half-pay  from  the  end  of  the 
war.  In  December,  1784,  they  applied  for  commutation,  and 
state  that  "  this  had  become  a  general  mode  of  discharging 
the  claim  to  half-pay^  and  that  ,the  last  assembly  had  com- 
muted the  half-pay  promised  to  the  officers  of  the  navy,  for 
five  years  full  pay."  It  seems  to  have  been  the  general  under- 
standing, that  all  claims  to  half-pay  were  extinguished  by  the 
oommutation,  and,  in  accepting  it,  some  of  these  surgeons  gave 
up  fifteen  months  arrears,  and  others  gave  up  more.  The  reso- 
lution of  the  assembly  in  their  favor  is  copied  from  that  under 
consideration,  and  is  nearly  in  the  same  words.  If  the  navy 
officers  are  entitled  to  arrears,  so  will  the  surgeons  be,  which 
has  never  been  pretended. 

I  am  therefore  of  opinion  that  the  navy  officers  are  not  enti- 
tled lo  the  arrears  they  claim  ;  but,  as  they  were  to  be  on  a  foot- 
ing with  the  retiring  officers,  th^ir  certificates  ought  to  have 
borne  date  on  the  same  day,  viz.,  the  22d  March,  1783,  and  not 
on  the  1st  July.  A  sum,  therefore,  equal  to  the  interest  on  their 
respective  certificates  for  that  period,  must  be  carried  to  their 
credit  in  making  up  the  account 

The  whole  Court  assented  to  this  additional  sum  being  debit- 
ed by  the  plaintiff  against  the  commonwealth,  and  judgment  was 
entered  accordingly  for  the  plaintiff. 
35   • 
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Qboboe  Fitzoebald  v8.  AndebW  Caldwell,  surviving  partr 

of  James  Caldwell, 

A  garnishee  Is  not  liable  to  pay  ioterest  pcmiing  an  attachment,  unli 

perhaps,  aa   between   him   and   the   defendant   in  the  atlaclimeiit,  where 

gives  no  notice  of  the  attachment  for  a  long  liiui'  to  sucli  dcfendanL 

Arthub  Tamck,  Richard  Caldwell,  uud  Robert  Vance,  w( 
joint  partners  in  trade  at  Dominica;  IIii^'li  Moore  and  Alea 
der  Jobneton,  at  St.  Kitts.  The  f'onner  b  use  was  indebted  to  t 
latter;  and  the  partnership  of  Andrew  und  James  Caldwell, 
Philadelphia,  being  considerably  indebted  to  the  former,  Robi 
Yance,  surviving  partner  of  Vance,  Caidwell,  a,nd  Vance,  ga 
a  letter  of  attorney,  on  the  27th  of  May,  ITSO,  to  George  Fil 
geruld,  the  plaintifT,  to  collect  their  debts  in  Penneylvania.  C 
the  8th  of  April,  1732,  Andrew  and  Jaiut-s  Caldwell  paid  Fil 
geratd  6600^.  in  notes  and  acceptance^,  as  attorney  of  Vane 
Caldwell,  and  Vance,  and  gave  him  their  note  for  500W,,  "  pr 
vided  so  much  appeared  to  be  due  from  them  to  tlie  bouse 
Vance,  Caldwell,  and  Vance." 

On  the  nth  May,  1782,  Robert  Vance  gave  a  second  letter 
attorney  to  the  said  Hugh  Moore  and  George  Fitzgerald,  to  ec 
lect  their  debts  in  Pennsylvania,  which  was  accompanied  by 
letter  of  the  same  date  from  the  said  Vance,  in  Dominica,  to  tl 
said  Moore,  in  St.  Kitts,  infohning  him  tliut  "  he  had  empov 
ered  him  to  receive  the  debts  wherewith  to  pay  off  the  just  d 
mand  against  this  unlbrtiinate  partnership."  By  another  lette 
dated  May,  1782,  he  apologizes  to  Moore  for  continuing  t! 
plaintiff  in  the  letter  of  attorney,  as  he  had  been  formerly  ai 
thorized  tor  this  purpose.  It  appeared,  hy  an  account  cfirren 
stated  on  the  11th  May,  1783,  that  the  balance  due  from  Vanci 
Caldwell,  and  Vance,  to  Moore  and  JoiiiiBtun,  was  8459?.  U 
11^.  Moore  arrived  at  Philadelphia  the  latter  end  of  July,  o 
beginning  of  Angnst,  1782,  and  pressod  the  defendants  for  sei 
tlement.  Early  in  1783,  several  letters  passed  between  him  an 
James  Caldwell  (Andrew  Caldwell  beinj^  then  mucJi  indispose 
with  the  gout),  and  he  passed  one  receipt  to  Andreii  and  Jame 
Caldwell  for  ZOOl.  on  account  o^  Vance,  Cnhiwell,  and  Vance. 

On  the  29th  March,  1783,  a  foreign  aliacbment  was  sued  on 
of  the  Court  of  Common  Pleas  of  Philadelphia  county,  in  tL 
name  of  John  Caldwell  (of  Ireland)  vs.  Robert  Vance,  as  am 
viving  partner  of  Vance,  Caldwell,  and  Vance,  and  their  prof 
erty  was  attached  in  the  hands  of  Andrew  and  James  Caldwell 
A  second  attachment  was  sued  out  a^erwanls,  on  the  same  M 
in  the  name  of  William  Caldwell,  and  levied  iu  the  same  way 
npoa  which  judgments  were  entered  iu  the  usual  course  in  De 
cember,  1783.  Moore  and  Johnston  sued  out  a  third  attacli 
ment  on  the  30th  October,  1783,  and  levied  it  in  like  manner 


1793.] 


OF  PENNSYLVANIA. 


275 


John  Mitchel  and Gay  sued  out  a  fourth  attachment  on 


the  — 


;  Francis  Feariss  sued  out  a  fifth   attach- 


ment ou  the  23d  April,  1785 ;  and  Hugh  M'Cullough  sued  ont  a 
sixth  attachment  on  the  10th  June,  17S5,  which  were  also  sev- 
erally levied  on  the  property  of  Vance,  Caldwell,  and  Vance,  in 
the  hands  of  Andrew  and  James  Caldwell,  aforesaid.  A  suit 
was  hkewise  brought  on  the  aforesaid  note  of  5fi00L  by  one 
Hamilton^  as  indorsee  of  Fitzgerald,  to  March  term  1784,  which 
was  afterwards  discontinued  on  the  21st  August,  1787,  it  being 
apprehended  that  the  same  was  not  negotiable. 

In  1785,  the  house  of  Vance,  Caldwell,  and  Vance  failed,  and 
their  effects  were  assigned  to  their  creditors. 

In  June,  1786,  an  inquisition  was  executed  in  John  Caldwell's 
suit,  and  the  damages  were  ascertained  at  1,985^.  Qs.  3d.  A 
scire  facias  issued  against  Andrew  Caldwell  the  surviving  part- 
ner (James  Caldwell  having  died  in  1783)  in  the  Common  Pleas 
to  September  term,  1787,  which  was  removed  into  this  Court  in 

the  September  term,  following. 
The  present  action  was  brought  on  the  note  for  5,000Z.  by  the 

now  plaintiff,  for  the  use  of  Mooi*e  and  Johnston,  to  September 
term,  1787,  and  immediately  removed.  A  special  reference  was 
appointed  therein,  and  a  report'  made  to  October,  1790,  and  like- 
wise in  a  suit  brought  by  Robert  Vance,  as  surviving  partner, 
against  Andrew  and  James  Caldwell  (removed  to  September 
term  1787) ;  but  upon  a  reconsideration  of  the  said  rej)orts  by 
agreement,  the  sum  of  5,0092.  5^.  Id.j  was  found  due  from  the 
defendant  in  the  former  suit  on  the  note,  and  4,0162.  9*.  4cd.  in 
the  latter  suit ;  the  latter  sum  being  calculated  up  to  the  8th 
April,  1782,  the  former  sum  to  the  29th  January,  1791,  and  the 
reports  returned  to  November,  1790  ;  and  20,000  dollars  in  pub- 
lic certificates  were  delivered  up  by  Andrew  Caldwell,  in  pur- 
snance  of  the  opinion  of  the  referees. 

On  the  6th  January,  1792,  the  action  of  Fitzgerald  against 
Andrew  Caldwell,  surviving  partner,  came  on  to  be  tried  in  this 
Court ;  when,  after  a  full  hearing,  and  the  jury  not  agreeing  in 
their  verdict,  it  appearing  that  the  matter  in  controvei-sy  could 
not  be  finally  determined  in  that  suit,  but  that  the  defendant 
might  be  again  subjected  to  the  payment  of  the  money  in  case 
another  jury  should  differ  in  opinion,  as  to  the  persons  who  had 
the  legal  and  equitable  interest  in  the  money  in  his  hands,  a 
juror  was  withdrawn  by  consent.  And  under  the  recommenda- 
tion of  the  Court,  it  was  agreed  by  the  counsel,  that  the  scire 
facias  on  the  attachments  of  John  and  William  Caldwell  should 
be  removed  into  this  Court,  and  the  trials  had  thereon  should 
'  determine  whether  the  defendant  was  |to  have  credit  in  those 
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suits  for  tlie  debts  due  to  those  plaintiffs  re^spectively  ;  and  i 
caBe  neither  of  those  plaintiffs  should  recover,  then  Moore  an' 
Johoaton  to  be  entitled  to^the  whole  of  the  property  attached. 

In  pursuance  of  this  agreement,  the  caose  of  John  Caldwei 
agaiDSt  Andrew  Caldwell,  surviving  partner,  was  removed  am 
came  on  in  this  Court  at  the  last  term,  when  nn  trial  upon  th 
plea  of  nulla  bona,  after  full  argument,  the  jury  were  of  opinioi 
that  the  equitable  interest  in  the  debt  due  from  the  house  of  An 
drew  and  James  Caldwell,  to  the  firm  of  Tanco,  Caldwell,  an( 
Tance,  was  vested  under  the  letter  of  the  11th  May,  17S2,  am 
the  other  circumstances  of  thecase,  in  Moore  and  Johnston  ;  ant 
that  therefore  the  defendant  had  no  effects  in  his  hands  of  thi 
house  of  Vance,  Caldwell  and  Vance,  subject  to  be  attached  a: 
the  suit  of  John  Caldwell ;  on  which  verdict  a  judf^ment  wai 
entered  for  the  defendant. 

A  motion  waa  now  made  by  the  defendant's  counsel,  in  the 
suit  brought  by  George  Fitzgerald,  to  stay  further  proceedings, 
OB  payment  of  the  principal  sum  found  by  the  referees,  and 
costs. 

It  ♦as  contended  by  Messrs.  Lewis,  Wilcocks,  and  Tilghman, 
on  the  part  of  the  plaintiff  in  the  present  actiou,  that  the  defend- 
ant was  bound  to  pay  interest  for  the  money  in  the  hands  of  ifie 
company  from  the  8th  April,  1783.  And  it  was  proved  and  ad- 
mitted, that  Andrew  Caldwell,  the  defendant,  took  out  the  at- 
tachment at  the  suit  of  John  Caldwell,  and  procured  a  person  to 
join  in  the  attachment  bond  to  the  sheriff;  but  letters  previous 
thereto  from  John  Caldwell,  in  Ireland,  to  Andrew  and  James 
Caldwell,  were  shown  to  the  Court,  requesting  them  to  use  their 
endeavours  to  procure  the  debt  due  to  him  from  Vance,  Cald- 
well, and  Vance,  James  Caldwell,  one  of  the  partners  being 
brother  of  the  said  John.  Three  other  letters,  in  1783,  before 
the  commencement  of  the  first  attachment,  were  also  shown,  tend- 
ing to  prove  that  Andrew  and  James  Caldwell  evaded  a  settle- 
ment and  payment  of  the  debt  due  to  Vance,  Caldwell,  and  Vance. 

The  plaintiff's  counsel  urged,  that  Andrew  and  James  acted 
collutvody,  and  though  they  had  a  large  sum  of  money  in  tbeir 
hands  due  originally  to  Vance,  Caldwell,  and  Vance,  wished  to 
evade  the  entire  payment  thereof,  both  to  theju  and  their  credi- 
tors. The  note  to  Fitzgerald  was  given  to  pre\ent  attaehmeata, 
and  yet  Andrew  Caldwell,  himself,  takes  out  John  Caldwell's  a^ 
tachment  eleven  months  afterwards.  This  case  may  be  compar- 
ed to  the  practise  in  chancery  on  a  bill  of  interpleader.     There 
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a  person  not  knowiDg  to  whom  of  right  he  ought  to  render  a 
debt  or  dnty,  where  two  or  more  persons  claim  the  same  by  dif- 
ferent interests,  prays  that  they  may  interplead,  so  that  the  Court 
may  jndge  to  whom  it  belongs,  and  he  be  thereby  rendered  safe 
in  the  payment.  But  the  plaintiff  in  a  bill  of  interpleader  must 
annex  an'  affidavit  to  his  bill,  that  he  does  not  exhibit  it  by  fraud, 
or  collusion  with  all  or  either  of  the  defendants,  or  of  any  other 
persons,  but  only  to  be  indemnified  and  to  pay  his  debt  safely  to 
whom  it  belongs.  1  Harr.  Cha.  Pract.  265, 266.  (7th  edit.  114.) 
1  Vez.  248.  Such  an  affidavit  would  scarcely  have  been  taken 
with  safety  by  Andrew  Caldwell. 

It  is  admitted  that  the  general  rule  is,  that  where  one  is  dis- 
abled from  paying  money  to  a  creditor,  he  shall  not  pay  interest, 
and  this  holds  between  the  garnishee  and  creditor  where  the  at- 
tachment is  properly  levied  ;  though  the  reasonableness  of  it  may 
be  disputed,  where  the  money  is  not  brought  into  Court  within  a 
reasonable  time.    Here  the  attaching  creditor  has  failed  in  his 
suit ;  his  attachment  was  ill  grounded.    The  remedy  of  Andrew 
Caldwell  should  be  by  suit  against  the  sheriff  for  laying  the  at- 
tachment improperly,  or  against  the  bail  on  the  bond  given  to 
the  sheriff.     But  the  acts  of  John  Caldwell,  or  the  other  plain- 
tiffs in  the  attachment,  ought  not,  on  any  principle,  to  affect 
Moore  and  Johnston.    The  property  was  attached  as  Vance, 
Caldwell,  and  Vance's,  and  not  as  Moore  and  Johnston's.  There 
has  been  great  delay  and  negligence  in  John  Caldwell.  He  might 
have  brought  his  writ  of  inquiry  to  March  term,  1784,  and  his 
9cire  facias  against  the  garnishees  to  the  June  term,  following, 
and  obtained  a  much  earlier  decision  of  the  merits  of  this  cause. 
But  the  object  of  Andrew  Caldwell  was  delay,  and  as  he  origin- 
ally instituted  John  Caldwell's  attachment,  it  must  necessarily 
be  supposed  that  he  acted  no  inconsiderable  part  in  conducting 
it  afterwards  for  his  own  purposes.     He  has  trifled  most  egre- 
giously  with  Fitzgerald,  and  every  one  else,  who  had  pretensions 
to  any  part  of  the  money  in  his  hands.    He  stands  in  no  degree 
of  equity  to  be  exonerated  from  the  payment  of  interest. 

Moreover,  the  attachments  could  not  be  pleaded  in  abatement. 
Tiie  authorities  in  the  books  vary ;  some  say,  attachments  may 
be  pleaded  after  condemnation ;  others,  that  they  may  be  given 
in  evidence.  But  if  attachments  are  ill  pleaded,  or  are  avoided, 
garnishees,  though  they  have  paid  the  money,  must  pay.it  over 
again,  and  have  no  remedy,  either  in  law  or  equity.  2.  Show. 
373,  374.  And  it  is  fully  settled,  that  if  attachments  are  ill  plead- 
ed, they  are  no  defense  for  a  debtor  against  the  original  credi- 
tor.   7  Vin.  235,  pi.  3.    Cites  Bro.  Dette,  pi.  100,  22.  H.  6,  47. 
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plaiDtiff  in  a  foreign  attichment  has  obtained  jutlgment  sgai 
tbii  garnishee,  and  received  the  money,  or  executitm  Las  b( 
executed,  and  the  original  creditor  shall  at'terwardii  sue  the  ^ 
ULBhec  for  LJie  debt,  lie  may  plead  the  condemnation  in  the  I 
eign  attachment,  and  this  will  he  an  effectual  bar  for  the  amon 
Besides  which  the  garnishee,  by  an  act  of  assembly,  will  be 
titled  to  his  reasonable  expeuses. 

This  I  conceive  to  be  the  rule  in  such  caees. 

It  appears  that  the  defendant  in  the  present  action  haB  b< 
BHinmoned  as  u  garnishee  of  Vance,  Caldwell,  and  Vance,  in  i 
foreign  altachments,  and  the  plaintiff's  counsel  have  agreed 
has  pleaded  tliem  properly.  Thero  has  been  no  replicatic 
that  they,  or  any  of  them,  have  been  kept  on  foot  by  frau 
but  the  evidence  to  establish  that  fact  is  by  consent,  now  si 
mitted  to  the  Court ;  and  the  question  before  us  is,  whether  t 
defendant^  under  all  the  circumstances  of  the  case,  is  liable 
pay  interest  to  tho  plaintiff,  while  the  attachments  were  ( 
pending  ? 

The  general  rule  is  agreed,  that  a  garnishee  is  not  to  pay  i 
terest  pending  a  foreign  attachment.  Btit  it  is  contended  til 
the  defendant  ought  to  do  it  in  this  case,  for  sevei-al  reason 
1st,  That  the  lirat  attachment  was  taken  out  by  the  defendai 
2dly,  That  the  gnsat  delay  was  solely  owing  to  him.  And,  adi 
That  a  verdict  has  been  given  in  this  attachment,  finding  ti 
the  garnishee  had  no  goods  or  effects  of  Vance,  Caldwell,  at 
Vance,  in  his  hands  j  and,  of  course,  that  it  was  wrongful 
brought,  and  ought  to  have  no  more  operation  thau  if  it  hi 
never  existed. 

There  have  been  six  foreign  attachments  brought,  in  each  ' 
which  the  defendant  has  been  summoned  as  a  garnishee,  ai 
no  fraud  or  collusion  has  been  allejj;ed  in  the  last  five,  one 
which  was  brought  by  thu  real  plaintiff  in  this  action  as  ear; 
as  the  30th  October,  17S3,  and  is  still  depending.  The  note  i 
the  plaintiff  was  payable  on  the  Sth  April,  preceding,  so  tbi 
there  was  but  6  months  and  22  days  interest  then  accrued,  w hie 
is  the  whole  time  for  which  interest  can  be  demanded  from  tl 
defendant;  because  in  Moore  and  Johnston's  attachment  ihei 
could  be  no  collusion.  With  respect  to  John  Caldwell's  attad 
ment,  there  does  not  apper  sufBcieut  evidence  to  ground  a 
opinion  that  it  was  commenced  by  collusion.  Fraud  is  not  to  h 
presumed,  it  must  be  proved.  It  is  certain  there  was  then 
just  debt  of  near  2000£,  due  to  him,  and  the  only  thing  whic 
prevented  his  recovering  in  the  attachment  was,  that  the  del 
due  from  Andrew  and  James  Caldwell  to  Vance,  Caldwell,  an 
Vance,  had  been,  ten  months  before,  assigned  inequity  to  Moor 
and  Johnston,  according  to  the  opinion  of  the  jury.     But  at  nn 
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rale  this  circamstaiice  waa  unknown  to  both  John  OaldwoU,  and 
Andrew  Caldwell,  and  James  Caldwell,  at  that  time,  and  for 
years  after,  which  pnt  it  out  of  their  power  even  to  anspect  it 
When  it  is  considered,  also,  that  John  and  James  Caldwell  were 
brothers,  and  that  Bichard  Caldwell,  of  the  house  of  Yance, 
Caldwell,  and  Yance,  was  another  brother,  it  cannot  be  impaled 
to  James  Caldwell  as  a  crime,  that  he  wished  to  secure  a  jnst 
debt  dne  from  one  brother  to  another;  the  contrary  would  seem 
rather  nnnatnral.  But  it  appears  to  me  that  James  Caldwell 
had  anthority  to  commence  this  attachment  for  John,  from  let- 
ters he  had  theretofore  received  from  him,  and  which  have  been 
read  in  Court.  Be  this  as  it  may,  no  objections  on  the  score  of 
fraud  have  been  raised  against  William  Caldwell's  attachment, 
which  was  taken  oat  on  the  same  day  with  that  of  John  Cald- 
well. 

ISecondly.  As  to  the  delay,  there  is  little  gronnd  for  ascrib- 
ing it  to  the  defendant  in  this  action.  It  was  rather  owing  to 
the  plaintiff  himself,  by  first  bringing  his  attachment  and  keep- 
ing it  on  foot,  and  by  bringing  a  wrong  action  in  the  name  of 
Hamilton,  which  depended  till  August,  1787,  and  was  then  dis- 
continned ;  and  lastly,  by  not  speeding  his  present  action.  He 
and  his  coanael  were  probably  doubtful  in  what  way  to  prosecute 
Ms  claim,  so  as  best  to  serve  him.  It  has  indeed  been  an  intri- 
cate afiair. 

Thirdly.  As  to  the  event  of  John  Caldwell's  attachment,  it 
was  impracticable  for  the  defendant  to  foresee  it.  The  plaintiff 
in  this  action  has  been  bo  fortunate  as  to  obtain  a  verdict  for 
the  defendant  in  John  Caldwell's  suit.  But  how  could  the  de- 
fendant know  that  this  wonld  be  the  case,  until  it  wae  determ- 
ined! It  was  really  a  nice  question.  Let  a  foreign  attach- 
ment  be  determined  whatever  way,  the  garnishee  is  excusable, 
by  law,  from  paying  interest  in  the  meantime.  The  defendant 
in  such  attachment  has  his  remedy  against  the  plaintiff  or  the 
sheriff.  The  garnishee  is  brought  into  Court  by  compolsion,  and 
should  not  eoffer  for  doing  what  the  law  enjoins. 

On  the  whole,  I  can  discover  nothing  to  make  this  case  an 
exception  to  the  general  rule,  and  am  therefore  of  opinion  that 
the  defendant  is  not  liable  to  pay  interest  to  Yance,  Caldwell, 
aud  Yance,  or  their  aseignees,  while  the  foreign  attachments 
vere  depending,  as  they  were  brooght  for  more  money  than  the 
defendant  owed. 

^ippeti^  J.  The  same  evidence  often  makes  different  impres- 
BioDB  on  different  minds.  I  do  not  impute  fraud  to  the  de- 
fendant ;  but  it  appears  to  me  that  Andrew  and  James  Cald- 
well have  acted  officimttly  in  this  bnsin^a  tender  all  its  dream- 
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stances;  and  I  do  not  think  that  tlje  steps  tliej  themselv< 
have  taken  should  exempt  them  from  the  payment  of  icteres 
at  least  nntil  the  time  ot'  commencement  of  the  atlachmeut,  i 
1785. 

Feaiea,  J,  The  general  priociple  I  take  to  be  as  stated  by  th 
chief  jnstice,  that  money  bonajide  attached,  while  m  ^rcmn 
legis,  is  not  Bobject  to  the  payment  ot  iiitLTcat.  There  maj  b 
possibly,  however,  exceptions  to  this  rule,  as  between  tlie  gai 
□ishee  and  the  defendant  in  the  attachment,  as  when  such  gm 
niahee  gives  no  notice  of  the  attachment  for  a  considerabl 
length  of  time  to  such  defendant,  and  thereby  prevents  him  iroi 
entering  special  bail,  or  defending  the  suit.  (Y id.  lien.  Blackst 
683.) 

There  is  not  sufficient  evidence  of  fraud  in  the  defendant,  o 
his  deeeaaed  partnei,  and  the  law  will  Tint  presume  it.  The  cii 
cnmstance  of  the  defendant  interferiiii:  with  respect  to  the  at 
tachment  taken  out  by  John  Caldwell,  weislia  not  greatlyium; 
mind,  when  I  consider  the  proofs  and  letters  produced,  and  thi 
relation  which  subsisted  between  his  co-partner  and  the  plaiutit 
in  that  attachment. 

Moore  and  Johnston  actnally  bronplit  llieir  attachment  on  thi 
30th  October,  J783,  and  levied  on  this  property  as  a  debt  Am 
from  Andrew  and  James  Caldwell  to  Vance,  Caldwell,  ant 
Vance,  and  at  the  same  time  they  claim  it  by  virtue  of  a  secre 
equitable  assignment.  By  this  suit  they  affirm  the  property  li 
be  in  Vance,  Caldwell,  and  Vance,  ■wliicli  ihey  have  disaffirmei; 
on  their  defense  on  the  trial  of  John  Caldwell's  attachmecl 
While  the  different  attachments  were  ile|io:idi[ig,  and  no  one 
could  foresee  the  event,  it  apjiears  to  inc  highly  uDreasonabk 
to  have  expected  th^t  the  garnishees  should  pay  the  niotiey. 
without  the  fullest  indemniiication ;  and,  therefore,  I  am  of  opio' 
ion  that  no  interest  is  demandable  of  them  pending  the  attach- 
ment. 

Bradford,  J.,  declined  giving  any  opinion,  as  he  was  formerly 
concerned  as  counsel  in  the  cause. 

NoTB. —  A  writ  of  error  was  taken  out  hercnpon,  returnable 
to  the  High  Court  of  Errors  and  Appoaie,  where  it  appeared,  bv 
a  written  memorandum  signed  by  counsel,  that  it  was  agrwii 
that  "  the  judgment  entered  for  the  sum  found  by  the  referees 
should  be  absolute,  but  await  the  trial  nf  the  attachments,  jind 
that  if  anything  should  be  recovered  lliereon  against  the  ssid 
Andrew  Caldwell,  the  same  should  bo  defalked  out  of  the  said 
sum  for  which  judgment  wae  rendered  as  aforesaid,  and  exec* 
tion  issqe  for  the  residue  only." 
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This  agreement  did  not  come  before  the  Supreme  Court  du- 
ring the  preceding  argument,  nor  was  it  mentioned  by  any  of  the 
counsel. 

The  Court  of  Errors  and  Appeals,  on  the  18th  July,  1793, 
ruled,  that  the  parties  were  bound  by  the  express  terms  of  that 
agreement,  and  that  the  Supreme  Court  could  effect  no  altera- 
tion in  the  judgment  which  was  to  be  entered  provisionally 
thereon.     Their  decree  was  as  follows :  — 

That  the  last  judgment  or  decretal  order  of  'the  Supreme 
Ooort,  "  that  Andrew  Caldwell  shall  be  discharged  from  the  said 
judgment,  on  the  payment  of  4016Z.  ds.  4(2.;  to-wit :  the  prin- 
dpal  sum  found  due  to  Vance,  Caldwell,  and  Vance,  by  the  sec- 
ond report  of  the  referees,  and  all  costs  of  suit,"  be  reversed. 

That  the  judgment  of  the  Supreme  CourJ:  rendered  in  the 
term  of  January,  1791,  in  lavor  of  George  Fitzgerald,  the  plain- 
tiff in  error,  for  5009Z.  5e.  Id.  with  the  costs  of  suit,  and  by  th/e 
agreement  of  the  parties  stated  in  the  record  made  absolute  in 
January  term,  1792,  be  and  the  same  is  hereby  (according  to 
the  terms  of  the  said  agreement)  affirmed  and  made  stable. 

And  that  the  records  and  proceedings  in  this  cause,  and  all 
things  concerning  the  same,  be  remitted  into  the  Supreme  Court, 
that  such  further  proceedings  may  be  had  thereon,  as  well  for 
execution  as  otherwise,  as  to  justice  shall  appertain;  each 
party  to  pay  their  own  costs  on  the  writ  of  error.  [See  Siek- 
man  vs.  Lapsley,  13  S.  E.  226.] 

HnoBAHmriL^The  Supreme  Coart  opened  in  Philadelphia  on  the  first  day  of  September 
(•RD,  1793,  hot  adjourned  to  the  last  day  of  the  term,  by  reason  of  a  malignant  fever,  which 
(ben  f^nailj  raged,  and  carried  off  a  great  number  of  the  citizens.  No  other  basiness  was 
telle  exoept  receiring  sheriff 's  returns,  and  entering  of  motions  made  by  the  different  counsel . 
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AT  l^lSl  PEIUS,  AT  HTmTrN"GD01ir, 
MAT  ASSIZES,  1798. 
CORAM  H'KBAN,  OHIKP  JUSTICE,  AND  TEATEa 


Lessee  of  WiLUAmiwa  Bond   vs.    Thokas  Humtbb  amd  Wil- 
liam HUHTEB. 

A  cause  aholl  not  be  postponed  for  the  non-&t  ten  dance  of  &  witness  whose 
deposition  has  been  taken,  where  the  adverse  party  agrees  it  shall  be  read  ia 

eyldenoe. 

Mb.  Hamilton,  for  the  defeodantB,  moved  to  put  off  the  trial 
of  this  cause,  on  affidavit  of  the  service  of  a  subpcena  od  Tbom- 
As  Ferguson,  a  materia!  wituese  for  the  defendantB,  aod  iiia  non- 
attendance. 

This  was  opposed  by  Mr.  Charles  Smith,  for  the  plaintiff,  who 
urged  that  the  deposition  of  Ferguson  bad  been  taken  by  the  da- 
tendante  in  pursuauce  of  a  rale  of  Conrt,  and  he  agreed  the  de- 
position of  tlie  witness  might  be  read  in  evidence. 

Per  Curiam.  The  sole  reason  of  taking  depositions  is  to  sai> 
ply  the  non-attendance  of  witnesses;  and  when  thu  depositions 
of  absent  witnesses  have  been  taken  and  are  agreed  to  be  re- 
ceived as  testimony,  their  non-attendance  cannot  be  a  grouiij 
for  postponing  the  trial. 

The  trial  of  the  salt  was  afterwards  pnt  off  for  the  want  of 
another  witness,  vboee  deposition  had  not  been  taken. 


I^ssEE  OF  JoHH  Mazwbll  Nesbit  v8.  Petbr  Tmis  AND  Jamm 
Kasb,  Tenahts;  James  KAitEnr,  Laztdlors. 

Evidence  ?liall  aot  be  received  of  the  declaratlona  of  the  BccretAir  of  tSn 
land  office  at  the  time  of  iasning  a  warrant ;  or  of  the  claim  of  the  party  ID 
ccrla[n  landn ;  or  of  bis  intentions  in  taking  oat  tbe  warrant. 

But  applications  to  the  depnty  eurvejor  to  make  a  snrvej,  and  nt:ii  ixisied 
thereon,  are  good  evidence. 

On  tbe  trial  of  this  caose,  Alexander  Lowrey  was  sworn  as 
a  witness  on  the  part  of  the  defendants,  who  haJ  taken  on* 
tbe  warrant  under  which  James  Eankin,  the  landlord,  claimed- 
It  was  contended  that  he  abonld  be  permitted  to  give  in  evi- 
dence the  parol  declarations  of  the  secretary  of  the  land  oi&iX, 
at  the  time  of  isening  of  the  Tarrant,  the  claim  of  liankin  to  the 
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lands  in  question,  and  hie  intentions  in  taking  out  the  warrant ; 
and  also  the  applications  of  the  witness,  as  agent  of  Kankin,  to 
Kichard  Tea,  the  deputy  surveyor  of  the  district,  to  cause  the 
lands  to  be  surveyed,  and  what  passed  thereupon. 

£y  the  Cowrt.    It  would  be  of  the  most  mischievous  conse- 
quence to  the  community  to  allow  the  two  first  species  of  evi- 
dence to  be  given ;  nor  under  such  a  practise  could  any  one  be 
safe  in  his  title  to  lands.    It  would  introduce  every  evil  which 
the  act  of  assembly  respecting  frauds  and  perjuries  was  intend- 
ed to  prevent.     The  warrant  must  be  judged  of  as  it  appears  on 
the  face  of  it,  and  whether  it  is  suflSciently  descriptive  of,  or  lo- 
cates precisely  the  lands  in  question,  can  only  be  determined  by 
testimony  ascertaining  the  local  situation  of  the  lands,  and  the 
natural  or  artificial  boundaries  or  marks  contained  therein.  The 
intention  of  the  party  is  of  no  moment,  unless  it  is  reduced  to 
writing  in  the  warrant ;  nor  can  the  declarations  of  the  secreta- 
ry of  the  land  office  have  any  legal  operation.    If  any  particu- 
lar agreement  was  made,  or  special  indulgences  intended  by 
him  in  behalf  of  the  applicant,  they  should  have  been  committed 
to  writing,  or  inserted  in  the  warrant,  or  in  the  written  directions 
to  the  deputy  surveyor  to  make  the  survey,  that  they  might  be 
open  io  the  view  of  every  one  who  might  be  desirous  of  investi- 
gating the  title. 

As  to  the  applications  by  the  witness  to  the  deputy  surveyor 
to  make  the  survey,  and  what  passed  thereon,  it  is  proper  evi- 
dence ;  because  it  is  an  act  done  in  prosecution  of  the  titie,  and 
tends  to  show  that  no  laches  or  neglect  is  imputable  to  the  party 
who  took  out  the  warrant,  but  that  he  made  the  proper  dSforts 
to  complete  his  title.  Such  evidence  has  constantiy  been  re- 
ceived. Were  it  otherwise,  it  would  scarcely  ever  be  possible 
tashow  fraud  or  improper  conduct  on  the  part  of  the  deputy 
mrveyors.  In  contests  like  the  present,  it  is  of  great  moment  to 
establish  that  the  party's  pretensions  have  been  duly  followed 
up  without  negligence ;  that  he  has  not  lain  idly  by  while  sur^ 
veys  have  been  made  on  the  lands  for  other  persons;  and  that 
when  a  survey  adverse  to  his  claims  has  been  made,  he  has  filed 
his  camat  in  a  reasonable  time  for  bringing  the  matter  to  a  hear- 
ing before  the  Eoard  of  Property. 

Messrs.  Duncan  and  C.  Smith,  j!?r(?  qv£r. 
Messrs.  Hamilton  and  Biddle,  pro  def. 
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It  liid  not  appear  in  evidence  that  the  leaeor  of  the  plaioti^ 
after  the  conveyance  made  to  him  hy  Byers,  took  any  steps 
whatever  to  obtain  a  survey,  or  file  a  caveat  against  the  enrvey 
of  liofis,  or  use  any  diligence  in  following  up  his  pretensions  to 
the  land,  until  he  obtained  thejudgment  of  the  board  of  property, 
in  1783  ;  but  how  the  controversy  originated  before  them  was 
not  ebowii,  or  whether  any  person  was  notified,  or  did  appear  in 
Bupport  of  the  claim,  late  of  Alexander  Rosb. 

But  it  was  proved  by  several  witnesses  that  the  said  James 
M'Kcc  tirgt  seated  himself  on  the  land,  and  began  to  build  a 
cabin,  about  Christmas,  1768,  which  was  finished  in  1769,  after 
the  office  opened,  and  originally  held  it  by  what  he /oiWy  called 
an  improvemerU,  which  he  had  continued  by  himself  or  his  ten- 
ants up  to  the  present  period,  and  that  at  the  time  of  commencing 
the  ejectment  he  had  a  good  bouse,  barn,  stables,  some  meadow 
ground,  and  above  60  acres  of  land  cleared  on  the  farm  ;  that 
his  fatlier  liad  sent  to  Philadelphia  applications  for  several  tracts 
of  land  for  bis  sons,  and,  amongst  others,  one  for  the  tract  in 
queetirm,  to  be  entered  in  the  ofiice,  which  had  miscarried,  bnt 
that,  Tiiuler  an  impression  that  the  locations  had  been  sent  by 
mistake  to  a  wrong  surveyor,  the  survey  had  been  actually  made 
for  the  said  James  M'Kee,  his  son,  and  John  M'Kee,  his  brotbe-, 
had  paid  Hi.  for  the  surveying  fees. 

It  was  also  proved  by  Michael  Hnffnagle,  esq.,  one  of  tfae 
agents  of  forfeited  estates,  that  the  premises  had  been  advertised 
for  sale  by  order  of  the  Supreme  Execntivo  Council,  and  were 
publicly  sold  at  Pittsburg  by  outcry,  on  the  12th  March,  1784 
(no  one  setting  up  or  pretending  any  adverse  claim  or  ti^),  Co 
the  said  James  M'Kee,  for  35^.,  who  paid  him  the  eonsiderMion 
money  at  that  time ;  that  he  had  ma4o  returs  theraof  within^re  ^  ^^ 
or  six  months  afterwards  to  the  council^nd  tiut  bi  Deceninl| 
17S5,  he  paid  the  money  into  the  treasury,  iiiiffltw  IjaJmi  wtlhl 
plaintiJ!'  meeting  him  in  Philadelphia;  first  acquainted  him  of  bis 
having  a  title  and  patent  for  the  lands,  and  desired  faim  not  to 
proceed  on  the  sate  ;  to  which  he  answered  that,  having  sold  and 
paid  the  money  into  the  treasury,  he  was  bound  to  go  on  in  the 
discSiarge  of  his  duty ;  that  he  infonned  the  coandl  of  whathad 
passed  between  himself  and  Blaine,  but,  on  consideration,  they 
awarded  a  i^atent  to  issue  to  M'Kee. 

It  was  likewise  shown  that  the  location  of  Roes  was  more 
precisely  descriptive  of  the  lands  in  question  than  that  of  BvflfB, 
the  former  being  better  adapted  to  the  swell  of  the  bottom  Ian<i 
in  tho  bend  of  the  river  Monongahelah.  To  obviate  the  objec- 
tion thut  iJlaine  did  not  give  notice  of  his  title  to  the  lands  li 
the  sale  made  by  the  agents,  it  was  proved  that  he  had  "gto- 
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ceeded  from  Pittsburg  to  Kentucky  on  the  2l8t  November,  1783, 
and  did  not  return  from  thence  until  the  month  of  June,  follow- 
ing. 

The  cause  was  argued  by  Messrs.  J.  Ross  and  Brackenridge, 
for  the  plaintiff,  and  Messrs.  Woods  and  Galbraith,  for  the  de- 
fendants. 

TisateSj  J.*  in  summing  up  the  evidence  to  the  jury,  observed, 
that  it  was  incumbent  on  the  plaintiff  to  make  out  a  good  title 
before  he  could  recover  the  lands  in  question,  and  that  the  real 
gist  of  the  controversy  lay  in  a  proper  comparison  of  the  rights 
of  Blaine  and  Ross,  previous  to  either  of  the  patents  being  is- 
sued.    He  premised,  that  — 

Applications  in  the  land  office,  after  the  opening  of  it  on  the 
3d  Ap^il,  1769,  are  the  inceptions  of  titles  when  duly  pursued. 
Merely  of  itself,  such  a  location  creates  no  right.     No  part  of 
the  purchase  money  is  paid.     It  is  the  bare  expression  of  a  wish 
to  hold  certain  lands,  on  which  7^.  6d.  only  is  paid  fot*  the  office 
fees  of  entering  it.     No  title  vests  thereby,  nor  does  it  form  any 
contract,  on  which  the  party  could  be  sued  by  the  proprietaries 
formerly,  or  by  the  state  now,  until  a  survey  has  been  made,  des- 
ignating the  party's  pretensions  by  metes  and  bounds.     When 
such  a  location  is  followed  up  with  proper  diligence,  it  will  give 
a  right  of  pre-emption  to  the  lands  described  therein ;  but  any 
location  may,  like  the  im/perfect  title  of  improvement  (Vide  act 
passed  5th  April,  1782,  §  2)  be  forfeited  by  abandonment  or  de- 
reliction.    When  there  has  been  negligence  in  obtaining  a  sur- 
vey, a  subsequent  location  may,  by  due  industry,  defeat  its  op- 
eration as  to  lands  which  it  might  be  supposed  to  describe  with 
sufficient  ribcuracy  and  certainty. 

If  these  general  rules  are  correct,  as  it  is  presumed  they  are, 
the  application  of  them  to  the  case  before  us  is  familiar  and  easy. 
The  plaintiff's  location  does  not  precisely  describe  these  lands; 
It  calls  for  the  land  in  the  bend  of  the  river.  That  of  the  de- 
fendant's is  more  close  and  descriptive.  The  plaintiff  has  been 
guilty  of  gross  laches  and  neglect  in  laying  by  for  fourteen  years 
without  getting  a  survey  made,  or  making  any  pretensions  to  the 
lands,  during  which  period  they  have  been  rendered  much  more 
valuable  by  the  labors  of  the  occupier.  Koss  gets  a  survey  re- 
turned, which  appears,  however,  to  have  been  made  in  1769,  for 
James  M'Kee,  and  paid  for  by  his  agent.  K  the  plaintiff  has 
suffered  a  survey  to  be  made,  though  he  might  originally  have 


*  lI*Kean,C.  J.,  attended  the  trial  in  the  forenoon,  bat  was  confined,  by  indispoBition, 
to  his  chamber,  after  the  a<iUoumment  of  the  Court. 
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included  the  lands  in  question,  and  not  entered  his  caveat  in  doe 
time,  or  made  his  objections  thereto,  he  shall  be  postponed. 
Such  is  the  practise  of  all  Courts  and  juries,  and  of  the  land  of- 
fice, and  ought  to  be  so  on  general  principles  of  convenience  to 
the  community.  For  no  one  should  be  permitted,  under  a  gen- 
eral though  early  application,  to  thumb  the  face  of  the  whole 
country,  and  retard  its  settlement  and  cultivation  by  his  own 
negligence. 

The  question,  then,  if  determined  on  the  relative  merits  of  the 
titles  of  Blaine  and  Soss,  immediately  before  the  latter  joined 
the  common  enemy,  will  admit  of  an  easy  solution.  The  maxim, 
"  vigilantilma  nan  dormientifms  leges  svbserviunty^  applies  with 
peculiar  force  in  the  case  of  rights  founded  on  location.  I  throw 
out  of  view  the  permission  of  Captain  Edmonstone,  as  it  does 
not  appear  that  a  settlement  attended  it,  but  an  adverse  posses- 
sion has  been  shown  in  evidence. 

The  judgment  of  the  Board  of  Property  cannot  alter  the  nature 
of  the  title.  What  grounds  they  proceeded  on,  we  know  not 
But  this  we  know,  that  the  parties  interested  have  a  legal  right 
to  contest  their  decision  in  a  Court  of  law,  by  the  express  words 
of  the  act  of  assembly  of  5th  April,  1782.  No  caveat  or  judgment 
of  the  Board  of  Property  is  produced  on  the  part  of  the  plaintiff 
It  does  not  appear  that  any  notice  previous  to  the  hearing  was 
given  to  the  attorney  general,  the  agents  of  forfeited  estates,  ot 
to  any  executive  oflScer  whatever.  We  must  therefore  conclude 
it  to  be  ex  parte  ;  nor  can  I  bring  myself  to  believe,  if  the  Board 
of  Property  knew  as  much  of  the  case  as  we  are  now  possessed 
of,  they  would  have  given  such  a  judgment.  Be  this  as  it  may, 
we  must  now  form  a  judgment  for  ourselves,  on  the  whole  of 
the  facts  given  to  us  in  evidence. 

By  the  attainder  of  Alexander  Boss,  for  high  treason,  bis  whole 
estate,  real  and  personal,  became  vested  in  the  commonwealth, 
under  the  5th  section  of  the  act  of  assembly  of  6th  March,  1778, 
And  under  this  law,  and  the  supplement  thereto,  passed  89th 
March,  1779,  the  agents  of  forfeited  estates  were  directed  to  sell 
the  estates  of  traitors  in  a  certain  mode  prescribed.  The  same 
laws  which  vested  the  property  in  the  state  qualified  the  sale  of 
it  by  the  instrumentality  of  certain  persons  authorized  for  that 
peculiar  purpose.  And  such  a  restriction  was  highly  neces- 
sary for  the  general  benefit.  Otherwise,  highly  improved  lands, 
lying  perhaps  in  the  vicinity  of  the  metropolis,  or  in  the 
heart  of  the  state,  forfeited  by  the  attainder  of  persons  who  had 
joined  the  enemy,  might  be  disposed  of  on  the  common  tenns 
of  vacant  i^nd  unappropriated  lands ;  which  never  could  have 
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been  the  will  of  the  people.    These  acts  are  certainly  more  than 
directory  /  they  are  restrictive. 

It  appears  to  me,  therefore,  that  it  is  an  insuperable  bar  to  the 
plain tiif's  recovery,  that  he  does  not  deduce  his  title  through  the 
proper  and  legal  conduit  of  sale  and  conveyance,  supposing  the 
adverse  legal  title  of  Koss  to  be  preferable.    The  agents  of  for- 
feited estates  sold  these  lands  on  the  12th  March,  1784:,  and  then 
received  the  money  of  the  purchaser.    It  is  not  possible  to  con- 
ceive that  the  commonwealth,  above  nine  months  afterwards, 
could  convey  a  legal  right  to  the  lessor  of  the  plaintiff,  after  they 
had  parted  with  their  title,  through  the  medium  of  the  agents  of 
forfeited  estates.    They  could  not  grant  what  they  had  not ;  and 
neither  the  state  nor  an  individual  can  do  an  act  and  produce  an 
effect  morally  impossible  in  itself. 

My  opinion,  on  the  whole,  is  decidedly  with  the  defendants; 
and  I  have  the  satisfaction  of  declaring  that  the  chief  justice  con- 
curs with  me  in  opinion. 

The  plaintiff  suffered  a  nonsuit,  without  permitting  the  jury 
to  leave  the  bar. 


AT  If  ISI  PEIUS,  AT  GEEENSBUEGH, 

MAY  ASSIZES,  1793. 

Coram  YEATES.  JUSTICE.* 


RiCHASD  Smith,  lessee  of  Joseph  Simon,  vs.  Jambs  Gibson  and 

Thomas  Gbibs. 

No  one  shall  be  permitted  to  overturn  his  own  deed  by  sabsequent  expres- 
8ion&  A  deed  between  father  and  son,  a  minor,  though  fraudulent  as  to  cred- 
itors, is  yet  binding  as  between  the  parties. 

A  purchaser,  with  notice  of  a  previous  agreement  between  the  grantor  and 
another,  takes  the  land  subject  to  the  agreement. 

It  was  admitted  by  the  parties,  that  on  the  18th  August,  1783, 
Michael  Gratz  was  seized  in  fee  of  the  premises  in  question  (a 
house  and  lot  of  ground  in  Pittsburg),  and  on  the  5th  March, 
1784,  entered  into  an  agreement  with  John  Gibson,  father  of 
James  Gibson,  one  of  the  defendants,  to  re-convey  to  him  the 
premises,  which  had  been  formerly  sold  by  the  .sheriff  for  his 
debts,  on  his  payment  of  the  moneys  which  he  had  advanced 
for  the  purchase  ;  that  Gratz  afterwards,  on  the  4:th  September, 
1787,  by  deed  conveyed  the  premises  to  the  lessor  of  the  plaintiff, 
who  had  been  informed  of  the  previous  agreement  between  him 

*M*Kean,  G.  J.,  was  oonflned  with  a  fever  daring  the  elltlng  of  the  Coart  for  West- 
Borelaod  county. 
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the  jury,  that  the  plaintiff  mnst  recover  by  his  own  strength,  and 
not  by  the  weakness  of  his  adversaries.     The  plaintiff  claims 
nnder  a  location,  whereon  no  survey  has  been  made.    Fanl,  the 
agent  of  Irwin,  applied  between  1774  and  1776,  for  a  survey 
to  be  made  of  the  lands  held  by  Nicholls,  but  on  being  informed 
that  the  location  better  suited  other  lands,  he  freely  relinquished 
the  making  of  it,  and  said  he  would  write  to  his  brother-in-law, 
who  should  determine  for  himself.    No  further  steps  appear  to 
be  taken  by  either  of  them.    A  location  independent  of  due  dil- 
igence being  used  to  obtain  a  survey,  or  to  prosecute  the  claim 
of  the  party,  gives  no  legal  or  equitable  right  to  the  pre-emptJoo 
of  lands.     It  is  of  itself  no  title.    Like  the  fancied  land  jobbing 
improvements  of  girdling  a  few  trees,  or  picking  some  brush 
heaps,  such  applications  give  no  equityv;  and  when  deserted  and 
abandoned,  like  them,  they  afford  not  a  shadow  of  aright  The 
party,  by  his  negligence  and  laches,  forfeits  all  his  pretensions 
to  a  claim,  which  if  duly  pureued,  would  be  the  inception  of  a 
title.    But  there  is  a  legal  bar  to  the  plaintiff's  recovery.    The 
ejectment  was  brought  after  the  2d  March,  1785.    Under  the 
5th  section  of  the  act  of  assembly  of  that  date,  it  is  provided, 
that  ^^  no  persons  having  any  claim  to  the  possession  of  lands, 
or  the  pre-emption  thereof  from  the  commonwealth,  founded 
on  any  prior  warrarUj  whereon  no  survey  has  been  made,  or 
in  consequence  of  any  prior  settlement,  improvement,  or  oc- 
cupation, without   other   title,  shall  hereafter   enter,  or  bring 
any  action  for  the  recovery  thereof,  unless  they  or  their  an- 
cestors, or  predecessors,  have  had  the  quiet  and  peaceable  pos- 
session of  the  same  within  seven  years,  next  before  such  en- 
try or  bringing  such  action."    Now  it  is  evident  to  me,  that 
the  words  "  prior  warrant "  include  also  "  a  prior  application  or 
location."     Omne  majus  continet  in  se  minus.    The  words  of 
the  act  expressly  mentioning  warrants^  though  money  may  have 
been  paid  thereon,  must  a  multo  fortiori^  be  construed  to  ex- 
tend to  y/nexecuted  locations^  which  are  but  the  bare  expressions 
of  wishes  to  hold  lands.     The  act  is  an  excellent  safeguard  to 
landed  possessions,  and  highly  beneficial  to  the  community,  and 
should   be  construed  liberally.     Indeed,  when  there  has  been 
fraud  in  the  surveyor  to  whom  the  location  is  directed,  or  where 
the  adversary  has  forcibly  and  violently  prevented  the  making 
of  the  survey,  the  prohibitory  terms  of  the  law  may  not  apply, 
unless  there  has  been  a  bona  fide  conveyance  to  a  purchaser 
without  notice.    But  in  the  present  case  there  is  no  evidence  of 
fraud,  force  or  threats,  to  prevent  a  survey  bein^  made ;  and 
therefore,  if  my  idea  of  the  law  is  just,  the  plaintiff  is  not  en- 
titled to  recover  in  this  ejectment. 

Plaintiff  nonsuit 
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Lessee    of  William  Todd  vs.    Philip  Ockbrman  and  Danibl 

St.   Clair. 

A  aetUer  under  a  military  permit  does  not  lose  his  preference  by  omitting 
to  file  an  application  in  the  land  office  on  the  8d  April,  1769 

A  fl^rantor  of  lands  allowed  as  a  witness  under  a  release,  though  the  date  of 
the  deed  was  not  specified  therein. 

Certificate  of  surveyor  general,  that  he  had  issued  a  special  order  to  a  dep- 
uty surveyor  to  survey  lands,  allowed  to  be  read  in  evidence,  under  special 
circmnstaDces. 

EjBOTMEirr  for  one  messaage  and  300  acres  of  land  in  Mount 
Pleasant  township. 

The  title  of  the  lessor  of  the  plaintiff  rested  on  an  application 
entered  in  the  land  office  on  the  3d  April,  1769,  No.  60,  in  th^ 
name  of  Simon  Eaker,  for  300  acres  of  land  joining  the  Chestnut 
ridge  and  the  Shelving  rocks,  or  otherwise  called  Pine  or  Spruce 
rocks,  on  the  south-west  side  of  Loyalhanna,  a  survey  thereon  of 
279  acres,  100  perches,  and  allowance,  by  Robert  M'Crea,  depu- 
ty surveyor,  of  the  17th  October,  1769,  returned  in  dispute  ;  and 
divers  mesne  conveyances,  vesting  the  location  and  survey  in 
Todd. 

The  defendants  gave  in  evidence  an  application  entered  on 
the  7th  April,  1769,  No.  2969,  by  John  Grant,  for  300  acres,  on 
the  Nine  Mile  Run  beyond  Fort  Ligonier,  joining  lands  of  Ar- 
thur St.  Clair,  who,  by  deed  poll  dated  10th  April,  1776,  con- 
vey tlie  same  to  the  said  Arthur  St.  Clair ;  another  application, 
entered  on  the  23d  June,  1769,  No.  3543,  by  the  said  Arthur, 
for  300  acres  on  Loyalhanna  and  the  Nine  Mile  Bun  to  the  west 
of  the  Chestnut  ridge,  including  improvements  made  by  permis- 
sion of  Colonel  Beid,  when  commanding  officer  at  Fort  Pitt;  a 
Burvey  of  609^  acres  and  allowance  on  both  applications,  by  John 
Boyd,  deputy  surveyor  under  William  Thompson,  the  eastern- 
most tract  surveyed  on  a  special  order^  in  the  name  of  Arthur 
St  Glair  and  an  application,  and  the  westernmost  in  the  name 
of  John  Grant,  made  on  the  15th  June,  1772  ;  an  order  of  the 
Board  of  Property  on  a  caveat  filed  by  the  said  Arthur  against 
&e  survey  made  for  the  said  Simon  Eaker,  directing  a  patent  to 
issue  to  the  said  Arthurion  the  3d  March,  1788 ;  a  deed  from  the 
said  Artnur  to  his  son  Daniel  for  three  tracts  of  land,  including 
that  in  question,  dated  7th  July,  1788 ;   and  a  patent  to  the 
8aid  Daniel  St  Clair,  in  consideration  of  822.  ^a,  for  the  said 

609^  acres. 

To  prove  the  permission  of  Colonel  Beid,  who  commanded  to 
the  westward,  and  which  was  said  to  be  lost.  Governor  Arthur 
St.  Clair  was  produced  as  a  witness,  together  with  a  release  from 
the  said  Daniel,  his  son,  of  all  covenants  of  quiet  enjoyment, 
&c.,  or  warranty,  either  express  or  implied,  contained  in  his 
deed.    This  release  was  objected  to,  because  blanks  were  left  in 
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the  description  of  the  date  of  the  deed,  as  to  the  day,  month,  and 
year ;  but  the  objection  was  overruled,  the  deed  being  sufficient- 
ly referred  to  by  a  general  description  of  the  lands  therein. 

Governor  St.  Clair,  being  sworn,  proved  that  he  obtained  a 
permission  from  Colonel  Reid  in  1766,  or  1767,  to  make  a  settle- 
ment on  the  road  to  Pittsburg,  at  the  Nine  Mile  Run  from  Lig- 
onier,  and  at  Dagworthy's  Breastworks,  and  to  occupy  the  land 
between  the  road  and  Loyalhanna;  that  in  1776,  he  sent  this 
permission,  with  other  valuable  papers,  from  Philadelphia  to 
Carlisle  in  a  trunk,  which  miscarried  by  the  way,  and,  notwith- 
standing all  his  efforts,  he  had  never  been  able  to  retrieve  it; 
that  in  1767,  or  1768,  he  took  possession  of  these  lands,  and  sur- 
veyed and  marked  all  the  lines  thereof  (which  have  been  since 
exactly  returned  in  the  survey  on  both  applications),  except  by 
the  Loyalhanna  creek,  which  possession  had  continued  by  him- 
self and  his  son,  and  their  tenants,  to  the  time  of  commencing 
this  ejectment,  with  considerable    improvements,  except  that 
about  six  years  ago  one  Patrick  Graham  privately  possessed 
himself  of  part  of  the  lands  in  question,  and,  sometime  after,  ran 
away.     That  believing  his  title  under  the  permission  to  be  good, 
he  did  not  make  an  early  application  to  the  land  office.    When 
the  witness  saw  M'Crea  at  Ligonier,  in  the  fall  of  1769,  he  showed 
him  Colonel  Reid's  permission,  and  requested  him  to  make  the 
survey,  but  he  declined  it  by  reason  of  Baker's  earlier  location, 
promising,  however,  that  he  would  not  make  an  adverse  survey. 
Understanding,  however,  afterwards,  that  M^Crea  had  made  ft 
survey  in  breach  of  his  engagement,  for  Eaker,  the  witness  com- 
plained to  Governor  Penn  respecting  him  in  1770,  who  thought 
proper  to  direct  the  surveyor  general  to  issue  a  special  order 
to  William  Thompson  to  make  the  survey.     This  special  order 
he  afterwards  saw  in  Thompson's  hands ;  and  at  two  different 
subsequent  periods,  previous  to  1788,  he  applied  to  John  Lukens, 
esq.,  the  late  surveyor  general,  for  a  copy  of  the  special  order, 
but  on  the  most  careful  search,  it  could  not  be  found.     When 
the  hearing  was  had  before  the  Board  of  Property,  M%  Lukens 
being  indisposed  with  the  gout,  could  not  attend,  but  gave  a  cer- 
tificate, of  which  the  paper  produced  is  an  office  copy. 

This  paper  was  a  certificate  of  the  surveyor  general,  dated  3d 
March,  1788,  that  "  he  had  issued  an  order  to  William  Thomp- 
son to  survey  these  lands  for  Arthur  St.  Clair,"  and  was  offered 
in  evidence,  but  was  objected  to  on  the  following  grounds :  Be- 
cause, First,  there  was  negligence  in  not  searching  the  surveyor 
general's  office  since  1788.  Secondly,  there  was  no  certificate 
from  the  office  that  the  paper  was  not  to  be  found  there. 
Thirdly,  the   defendant's  return  of  survey  specifies   no  such 
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special  order.  Fourthly,  it  is  the  certificate  of  a  fact.  Fifthly, 
it  is  not  upon  oath.  And  lastly,  the  3d  section  of  the  act 
of  asBembly  of  the  9th  April,  1781,  directs  that  copies  of  en- 
tries, records,  and  papers  of  the  offices,  duly  attested  by  the  re- 
spective officers,  shall  be  as  good  evidence  as  the  originals,  by 
law,  might  or  could  be,  but  the  original  hereof  could  not  be  le-*^ 
gal  evidence.  After  full  argument  of  these  objections  bycouaeel, 

Teates^  J.  gave  his  opinion  tliereon,  but  previous  thereto,  it  was  * 
proved  that  the  special  order  could  not  be  found  amongst  Thomp- 
son's papers.    It  is  now  fully  settled,  that  the  rule  requiring  the 
best  evidence  to  be  produced  that  the  nature  of  the  liact  is  capa- 
ble of,  is  restrained  to  mean,  that  no  such  evidence  shall  be  ad- 
mitted, which  ex  natura  rei  supposes  still  greater  evidence  be- 
hind in  the  party's  own  power,  because  of  the  presumption  that 
such  evidence  is  against  him,  or  he  would  produce  it.     (Gilb. 
Law.  Evid.  16;  Bull.  289.)   Here  proof  has  been  made,  that  due 
and  reasonable  diligence  has  been  used  to  procure  the  original 
special   order,  both  in   the  surveyor  generaPs  office  and  also, 
amongst  William  Thompson's  papers,  and  it  could  not  be  found.^ 
It  is  said,  this  proof  should  be  had  by  a  certificate  from  the  sur- 
veyor general's  office,  and  not  by  a  stranger.    But  such  certifi- 
cates will  not  always  be  given,  least  the  paper  inquired  for  might 
be  overlooked  on  the  most  careful  search.    The  oath  of  the  par- 
ty is  tantamount,  and  is  attended  with  this  advantage,  that  the 
Court  is  enabled  to  judge  from  his  examination,  whether  proper 
pains  have  been  bestowed  in  the  search.     It  must  be  remem- 
bered, that  the  proprietaries  kept  the  land  ctffice  in  their  own 
way,  and  did  their  business  as  they  thought  proper.    When  the  ' 
assembly  wanted  to  make  it  an  office  of  record,  during  Denny's 
administration,  and  the  governor  passed  the  law,  interest  was 
found  in  England  to  procure  the  royal  dissent  thereto.  The  pro- 
prietaries were  jealous  of  any  one  interfering  respecting  their 
land  office,  and  considered  it  as  subject  to  their  mere  control. 
Matters  of  consequence  were  frequently  transacted  by  loose  notes 
between  the  secretary  and  surveyor  general,  of  which  scarce  any 
^nees  are  now  to  be  found.    /The  defendant's  return  does  speci- 
fy that  the  easternmost  tract  was  surveyed  on  a  ^^  special  order 
and  an  application ;  "  but  whether  these  words  refer  to  the  pe- 
cnBar  description  of  the  location.  No.  3643,  calling  for  the  im- 
provements made  under  the  permission  of  Colonel  Reid,  or  the 
immediate  particTilar  direction  of  the  surveyor  general,  by  order 
of  the  governor,  to  Thompson,  must  be  submitted  to  the  jury. 
It  seems  reasonable,  that  the  same  evidence  which  would  satisfy 

the  board  of  property  of  the  special  order  of  Thompson  to  sur- 
38 
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vey,  sliould  be  received  here.     We  sit  to  revise  what  they  have 
done.     Both  Lukens  and  Tliompeon  are  dead,  and  cannot  be 
produced.    The  former  gave  this  certificate  officially,  and  was 
then  a  sworn  officer.     What  other  testimony  of  the  authority  of 
Thomson  can  the  defendants  have  in  their  power  to  produce, 
under  all  the  circumstances  of  this  case  ?    The  paper  offered  in 
evidence  is,  in  fact  established  by  the  decision  of  the  board  of 
property  and  the  patent ;  both  these  instruments  recognize  the 
power  of  Thompson  to  make  the  survey,  and  I  can  see  no 
reasonable  or  legal  objection  against  the  reading  of  the  certifi- 
cate in  evidence;  but  at  the  same  time,  as  the  point  has  been 
much  insisted  on,  I  shall  leave  it  as  a  question  reserved  for  the 
opinion  of  the  Court  in  bank,  in  case  the  plaintifiT  shall  think 
proper  eventually  to  bring  it  before  them. 

The  certificate  was  then  read  in  evidence. 

Another  question  was  made  before  the  Court. 

It  was  insisted  on  the  part  of  the  plaintiff*,  that  Arthur  St 
Clair,  not  having  entered  his  application  on  the  3d  April  1769, 
when  the  office  opened  for  the  lands  in  the  new  purchase  at  f(»t 
Stanwix,  thereby  lost  the  preference  which  he  otherwise  would 
have  had  under  the  permission  of  Colonel  Reid ;  and  in  the 
proof  thereof,  the  opinions  of  the  judges  of  this  Court  in  the 
case  of  Graham's  Lessee  vs,  Wilson,  and  Thompson's  Lessee  «f. 
Weitzel,  both  tried  in  this  county,  were  cited,  wherein  it  was 
said  that  doctrine  was  sustained. 

^  contra^  for  the  defendants,  it  was  contended,  that  in  the  case 
of  the  lessee  of  Croghan's  executors  vs.  Elliot,  tried  here  in 
1790,  it  was  expressly  ruled,  that  one  having  a  permission  from 
the  commanding  officer  to  the  westward,  was  not  bound  to  enter 
his  location  on  the  3d  April  1761^  being  protected  by  his  license 
to  settle,  and  the  governor's  proclamation  of  1768. 

Yeates^  J.  I  regret  that  this  matter  comes  before  me  singlf 
for  decision,  and  more  peculiarly  so,  because  until  the  present 
circuit,  my  mind  has  not  been  occupied  by  titles  of  this  nature. 
Whenever  there  has  been  a  settled,  fixed  rule  of  decision,  I  shall 
not  think  myself  warranted  in  infringing  it,  whatever  my  private 
ideas  may  be  on  the  subject ;  for  endless  uncertainty  and  oonfn- 
sion  would  thus  necessarily  ensue.  But  it  seems  here  admitted 
by  the  counsel,  that  this  point  has  been  ruled  differently,  and 
therefore  it  is  in  some  degree  left  open  for  further  discussion. 

The  act  of  assembly  of  3d  February,  1768,  contains  an  ex- 
press provision  in  favor  of  those  '^  who  then  were,  or  thereafter 
might  be  settled  on  the  main  roads  or  communications  leading 
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through  this  province  to  Fort  Pitt,  under  the  approbation  and 
permission  of  the  chief  officer  commanding  in  the  western  dis- 
trict, to  the  Ohio,  for  the  time  being,  for  the  more  convenient  ac- 
commodation of  the  soldiery  and  others."    The  proclamation  of 
governor  John  Penn,  of  the  24th  February,  following,  recites 
this  law  with  the  same  exception.     While  all  others,  therefore, 
were  subjected  to  the  penalties  of  death,  for  neglecting  and  re. 
fosiikg  to  remove  from  the  lands  then  unpurchased  from  the  In- 
dians, such  settlers,  with  permissions,  were  protected  in  their 
possessions,  and  tacitly  encouraged  to  go  on  with  their  improve- 
ments.     The  preamble  to  the  opening  of  the  land  office  on  the 
3d  April,  1769,  holds  out  the  same  ideas,  and  expressly  declares 
that  '^  those  who  had  settled  plantations,  especially  those  who 
had  settled  by  permission  of  the  commanding  officers  to  the  west- 
ward, were  declared  to  have  a  preference,  but  those  persons  who 
had  settled  or  made  what  they  call  improvements  since  that  pur- 
chase, should  not  thereby  acquire  any  advantage."     It  appears 
to  me,  that  the  settlements  without  permits  entitled  to  a  prefer- 
ence under  these  words,  must  necessarily  be  restricted  to  those 
honafide  improvements  which  were  made  prior  to  3d  February, 
1768  (the  time  of  passing  the  law),  and  who  removed  therefrom 
on  the  governor's  proclamation.    There  are  no  words  which  ex- 
pressly direct  that  settlers,  with  permissions,  shall  forfeit  their 
preferences,  by  not  making  applications  on  the  day  of  opening 
the  office.    Their  rights  are  secured  by  an  independent  clause. 
Nor,  in  my  idea,  would  any  other  construction  be  reasonable  or 
just,  or  agreeable  to  the  usage  and  practise  of  the  proprietary  land 
office,  as  to  improvements  in  the  old  purchase,  or  the  liberality 
with  which  they  were  accustomed  to  treat  original  settlers  on  va- 
cant lands.    These  people,  under  a  kind  of  license,  granted  to 
them  as  the  followers  of  a  camp,  or  necessary  concomitants  of 
an  army  defending  the  western  territory,  had  settled  and  culti- 
vated farms,  at  some  considerable  expense  and  risk,  and  receiv- 
ed encouragement  from  the  lords  of  the  soil.    The  strictest  rules 
of  justice  and  fair  dealing  would  demand  that  they  should  have 
due  and  convenient  notice  of  a  different  arrangement,  before  they 
should  be  required  to  abandon  the  product  of  their  labors.    Sup- 
pose a  person  possessed  of  a  crop  of  corn  in  the  ground,  having 
a  permission  to  settle,  and  does  not  enter  his  application  on  the 
3d  April,  1769,  shall  another,  who  enters  his  location  and  gets 
the  same  early  surveyed  before  the  ensuing  harvest,  strip  him  of 
this  property,  by  an  action  of  mesne  profits  subsequent  to  the 
trial  of  his  ejectment  ?    Every  man's  feelings  vnll  answer  in  the 
negative,  and  will  assert  that  such  settlers  were  sheltered  and 
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Coram  M*KEAN,  CHIEP  JUSTICE.  AND  YEATE8. 


Oeobge  Hoofnagle  vs.  Henby  DsBiKa. 

-  A  oommisssion  to  two  to  examine  witnesses  cannot  be  execated  bj  006, 
without  notice  to  the  commissioner  of  the  other  party. 

In  this  cause  a  commission  had  issued  to  William  M^CIeaiy 
and  John  Williams,  of  Morgantown,  in  the  state  of  Virginia, 
esqrs.,  to  take  the  examination  of  a  witness  on  the  part  of  the 
defendant,  dated  13th  April,  1793.  The  commission  was  exe- 
cuted by  William  M'Cleary  only,  on  the  17th  May,  1793,  and 
exception  was  taken  to  reading  the  answer  of  the  witness,  be- 
cause both  commissioners  had  not  joined. 

Per  Ourlam,  The  authority  to  the  two  commissioners  is  joint ; 
and  it  certainly  could  not  be  executed  by  the  commissioner  on 
the  part  of  the  defendant,  without  notice  to  the  plaintiff's  com- 
missioner. In  this  instance,  too,  the  defendant  has  taken  out  a 
new  commission  for  the  re-examination  ^of  the  same  witness, 
which  strongly  implies  that  the  former  execution  of  it  was  ir-  \ 
regular;  and,  therefore,  the  reading  of  it  in  evidence  must  be 
overruled. 

Messrs.  Ingersol  and  C.  Smith,  pro  quer. 

Messrs.  Kittera  and  M.  Barton,  ^r^  def. 


Lessee  of  Joseph  Peelst  vs.  George  Hess. 

Where  plaintiff  has  issued  his  distringag,  and  given  notice  of  trial,  the  de- 
fendant is  not  bound  under  his  distringag  by  proviso,  to  give  notioe  of  trial 

The  plaintiff  had  issued  a  distrcmgas  and  given  notice  of 
trial;  the  defendant  had  issued  a  ^ts^m^oa  by  proviso,  but  gave 
no  notice ;  and  the  plaintiff  objected  to  the  defendant  bringing 
on  the  cause. 

Per  Curiam.  This  point  has  been  frequently  determined 
under  the  forty-seventh  rule  for  regulating  the  practise  of  this 
Court.  , 

The  rule  was  made  to  prevent  surprise ;  but  surprise  caoBot 
be  pretended  by  the  party  who  has  himself  given  written  notioe 
of  trial. 
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The  plaintiff  then  made  affidavit  of  the  absence  of  a  material 
witness  dnlj  subpoenaed,  whereupon  the  cause  was  postponed. 

Messrs.  Montgomery  and  Kofkins^pi^oqicer. 

Messrs.  Eittera  and  C.  Smith,  pro  def. 


Joseph  Febee  vs.  David  Stsomb  and  Henry  Stbome. 

A  witness  may,  by  his  own  act,  dispense  with  the  legal  forms  of  serving  a 
subpoBiia,  and  will  be  under  contempt  for  non-attendance. 

Ths    defendants  moved  to  put  off  the  cause  on  account  of 
the  absence  of  material  witnesses,  and,  among  others,  of  John 
Breckbill,  \\ho  was  said  to  have  gone  to  Wilmington,  in  the 
state  of  Delaware,  and  was  soon  expected  to  return.     Affidavit 
was  made  of  the  service  of  the  subpoena,  and  of  his  being  a 
material  witness,  whereupon  the  cause  was  postponed  until  the 
next  day,  and  an  attachment    awarded  returnable    forthwith. 
The  sheriff  could  not  take  him  on  the  attachment ;  but  informa- 
tion being  given  two  days   afterwards   that   he  was  returned 
home,  and  the  witnesses  on  both  sides  having  been  kept  in 
town,  another  officer  was  dispatched  for  Breckbill,  and  he  was 
brought  in  the  next  morning.     He  denied  the  service  of  the  sub- 
poena on  himself  personally,  and  it  appeared  on  the  examination 
of  the  person  who  was  said  to  have  served  it,  that  he  had  shown 
him  a  subpoena,  and  required  his  attendance.     Breckbill,  on 
looking  at  it,  said  his  name  was  not  in  the  writ,  to  which  the 
other  replied,  that  then  it  certainly  was  in  the  other  subpoena 
which  he  had  in  his  pocket,  and  was  about  pulling  it  out  when 
•Breckbill  evaded  it,  and  said  he  would  endeavor  to  attend.    The 
Court,  on  the  whole,  thought  it  amounted  to  a  service  ;  the  wit- 
ness, by  his  own  act,  having  dispensed  with  the  legal  forms,  and 
ordered  him  to  pay  the  costs  of  the  attachment  and  service.   He 
was  reprimanded  for  his  conduct,  but,  as  he  asserted  that  he  did 
not  conceive  himself  to  be  subpoenaed,  he  was  dismissed  without 
any  fine. 

Messrs.  Montgomery,  C.  Smith,  and  M^Keau^  jpro  quer. 

Messrs.  Ingersol  and  Eittera,^e>  def. 
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himself  interested,  though  under  a  mistake,  is  no  witness.  1  Stra. 
129. 

It  was  argued  for  the  defendants,  that  by  the  death  of  her  hus- 
band, pending  the  suit,  the  witness  ceased  to  be  interested.  Sbe 
is  no  party  to  the  suit,  nor  in  any  shape  liable  for  costs.  She 
must  be  considered,  in  sound  sense,  as  an  inmate  of  her  son, 
though  living  in  a  separate  dwelling.  The  old  exceptions  against 
witnesses  are  greatly  narrowed  by  the  modern  decisions,  and  are 
now  restrained  to  immediate  interest,  and  where  the  verdict  can 
be  given  in  evidence  by  the  witness  in  another  suit.  3  T^m 
Rep.  27, 32, 34, 36,  309, 310.  4  Burr.  2261.  4  Term  Rep,  20.  And 
neither  of  these  grounds  will  hold  in  the  present  instance. 

By  the  Court.    Perhaps  the  widow  would  be  a  competent  wit- 
ness in  a  common  case.     But  the  true  objection  against  her  tes- 
timony appears  to  us  to  be  the  subject  matter  of  it.     On  princi- 
ples of  general  convenience,  it  would  be  highly  dangerous  to  ad- 
mit evidence  of  this  kind  to  impeach  the  titles  of  vendees  under 
sherifTs  sales.     If  declarations  of  the  debtor,  that  he  had  sold 
the  lands  to  another,  could  be  brought  forward  in  this  way  to 
overreach  a  judgment  against  him,  no  one  would  ever  purchase 
at  a  sheriflTs  sale,  and  every  creditor  would  be  at  the  justice,  if 
not  mercy,  of  his  debtor.     If  there  has  been  a  hona  fide  sale  by 
Martin  Miller,  previous  to  the  judgment,  let  it  be  shown  by  the 
written  agreement  or  conveyance.     Should  they  have  been  lost, 
prove  them  by  copies,  or  give  their  contents  to  the  jury  by  par- 
ol evidence.     No  inconveniences   can  result  from   this  better 
mode  of  proof;  but  it  is  of  the  utmost  importance  to  the  commu- 
nity, that  in  disputes  like  the  present,  which  unfortunately  have 
become  too  frequent,  that  the  rules  of  law  should  be  rigidly  ad- 
hered to ;  and  therefore  we  feel  ourselves  constrained  to  over- 
rule the  deposition. 

The  lands  in  question  having  been  bought  at  a  very  inade- 
quate price,  6Z.  15«.  (owing  to  an  idea  which  prevailed  at  the 
sheriflfs  sale,  that  they  belonged  to  the  family  of  Digges,  under 
a  Maryland  patent),  though  they  were  proved  to  be  really  worth 
between  7J.  and  8Z.  per  acre,  the  cause  was  accommodated  by 
the  recommendation  of  the  Court ;  and  the  counsel  agreed,  that 
a  verdict  should  be  given  for  the  plaintiff  for  sixty-nine  acres, 
with  stay  of  execution  until  the  25th  March,  next,  and  until  the 
sum  of  120Z.  should  be  paid  by  the  lessor  of  the  plaintiff  to  the 
defendants. 

Messrs.  Ingersol,  Hamilton,  and  Bowie^  pro  quer. 

Messrs.  Hartley,  Duncan,  and  0.  Smith,  ^r<>  def. 


1793.]  OF  PENNSYLVANIA.  807 

Lessee  of  Fbedebick  Eichelbergeb  and  Jaoob  Gabtnbb  vs.  Ja- 
cob Babnitz,  Adam  Kbebbeb,  aud  Geoboe  Bott. 

An  agreement  ahall  not  be  set  aside  because  the  vendee  did  not  inform  the 
rendor  of  circumstaDces  wfiich  the  vendor  himself  was  bound  to  know. 

When  two  or  more  executors  sell  lands  openly  and  fairly,  and  they  have 
been  bought  in  by  a  stranger  for  one  of  them,  such  a  sale  is  not  void  necessa- 
rily. It  is  not  merelv  af  itself  a  fraud  to  vacate  the  contract,  but  matter  of 
evidence  to  be  Judged  of. 

Ejectment  for  forty-four  acres  of  land  in  Manchester  town- 
ship.      Beinhard  Bott,  being  seized  of  thi^  lands  in  question, 
made  his  will  dated  April  19, 1790,  whereby  he  empowered  his 
execators,  JaQob  Bamitz  and  Adam  Kreeber,  two  of  the  defend- 
ants, to  sell  his  real  estate  adjoining  Yorktown,  at  their  discre- 
tion.    The  original  patent  granted  by  the  late  proprietaries  to 
Herman  Bott,  who  conveyed  to  the  testator,  was  for  279  acres, 
by  metes  and  bounds,  of  which  86  acres  were  sold  aud  conveyed 
to  divers  persons,  5  acres  were  reserved  to  Barbara  Bott,  and  4^ 
acres  were  devised  to  the  widow,  with  the  mansion  house  and 
bam.     The  executors  apprehending  that  the  remainder  of  the 
tract  contained  only  183^  acres,  advertised  it  for  sale  as  180  or 
182  acres,  and  afterwards  by  other  advertisements  described  it 
as  containing  170  and  odd  acres,  deducting  the  ground  occupied 
by  two  roads  running  through  the  tract. 

The  place  was  put  up  to  sale  by  public  vendue  on  the  13th 
July,  1790,  and  the  conditions  of  sale  expressed  it  to  contain  170 
acres,  more  or  less,  when  it  rested  at  the  bid  of  Barnitz  for 
1810^.  for  the  benefit  of  the  estate  of  the  testator.  The  sale  was 
then  adjourned  and  resumed  again  in  the  month  of  October, 
following,  and  also  at  a  subsequent  period  in  the  ensuing 
month,  but  after  the  utmost  pains  taken,  no  additional  bid  was 
given.  The  executors  then  entered  into  private  treaty  with  the 
lessors  of  the  plaintiff  on  the  12th  November,  1790,  for  the  sale 
of  the  lands,  and  agreed  to  convey  the  same  to  them  for  1826Z. 
whereof  6001  was  to  be  paid  on  the  1st  March  then  next,  follow- 
ing, and  1202.  per  annum  until  the  whole  should  be  paid.    Bar- 


nitz drew  up  a  small  memorandum  of  the  agreement,  which  was 
signed  by  all  the  parties,  describing  it  shortly  to  be  the  planta- 
tion whereon  Kemhard   Bott  lately  lived,  without  expressing 


any  quantity  of  acres,  but  with  a  reservation  of  5  acres  to  Bar- 
bara Bott  and  4i  acres  to  the  widow  of  the  testator.  A  more 
formal  agreement  was  executed  by  the  parties  on  the  15th  No- 
vember, following,  drawn  by  the  scrivener  from  the  original 
memorandum  delivered  to  him,  describing  it  as  the  place  wbere- 
Qn  lleinhard  Bott  lately  lived,  aud  the  names  of  tne  adjoining 
neighbors  (which  boundaries,  it  was  admitted,  would  compre- 
hend the  44  acres  in  dispute)  containing  170  acres,  be  the  same 
more  or  less,  excepting  4^  acres  to  the  widow,  and  6  acres  on  the 
Carlisle  road,  reserved  for  the  use  of  Barbara  Bott,  tor  the  con- 
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tract.  Free.  Cha.  675.  If  a  misconception  arises,  withont  any 
actual  misrepresentation  or  deceit,  and  the  sale  of  an  estate  bj 
auction  is  hurt  bj  the  act  of  an  agent  for  the  vendor,  in  conjonc- 
tion  with  the  vendee,  equity  will  not  carry  the  agreement  into 
execution.    2  Pow.  on  Cont.  225.     2  Bro.  Cha.  Ca,  326. 

The  purchasers  at  the  vendue  expected  to  buy  170  acres  only, 
or  they  certainly  would  have  given  an  advanced  price.    The 
lessors  of  the  plaintijOf  knew  the  fact  of  the  surplus  land,  and 
have  declared  they  would  not  have  purchased  unless  thej  had 
fully  understood  so.    They  lay  under  a  moral  duty  to  have  dis- 
closed that  knowledge,  and  not  having  done  so,  could  not  expect 
in  equity,  a  decree  for  a  specific  performance.     Suppose  a  per- 
son oflTers  a  bale  of  cloth  for  sale,  believing  it  to  hold  100  yards, 
and  asks  lOOl.  for  it  under  that  impression,  and  a  purchaser 
from  his  superior  knowledge  of  the  article,  is  ascertained  of  its 
holding  out  120  yards,  and  bargains  for  the  same :  shall  he  hold 
the  vendor  to  the  contract  ?    An  agreement  made  by  mistake  is 
not  binding,  if  the  point  misconceived  was  the  cause  of  the 
agreement.    2  Pow.  on  Cont.  196,  197,  cites  Mosely,  364.    1 
Vez.  400.     Specific  performance  not  decreed  where  there  is  a 
concealment  on  the  part  of  the  vendor.     1  Bro.  Cha.  Ca.  440. 
A  wilful  and  industrious  concealment  of  a  material  fact  by  one 
of  the  parties,  in  order  to  keep  the  other  in  ignorance,  and  to 
profit  by  that  ignorance,  is  a  gross  fraud,  and  will  in  equity  set 
aside  the  contract.    4  Bro.  Pari.  Cas.  497. 

But  the  sale  was  void  in  law.  Kreeber,  the  executor  was  . 
both  seller  and  buyer.  Cowp.  895.  The  written  agreement  of 
the  lessors  of  the  plaintiff  and  Kreeber  declares  that  the  lands 
were  bought  for  the  use  of  the  company  of  five.  All  bargains 
by  trustees,  made  in  behalf  of  themselves,  and  tending  to  eat 
up  the  trust  property,  are  discouraged  in  equity.  2  Pow.  on 
Cont.  195.  Cites  3  Wms.  251,  in  note.  No  trustee  or  person 
acting  under  him  shall  be  a  purchaser  in  equity,  on  account  of 
the  great  inlets  to  fraud.  2  Equ.  Ca.  Ab.  740,  pi.  5  ;  741,  pL  7. 
Cites  Sel.  Ca.  in  Cha.  13,  61.  Trustee  not  allowed  to  purchase 
by  the  instrumentality  of  another,  at  a  public  vendue.  It  is  not 
enough  for  the  trustee  to  say,  there  is  no  fraud  proved,  as  it  is 
in  his  own  power  to  conceal  it.     1  Vez.  9. 

On  the  part  of  the  plaintifi^  it  was  argued,  that  if  the  executors, 
or  one  of  them,  lay  under  a  mistake,  it  was  their  own  fault  not 
to  have  sufiiciently  informed  themselves  in^this  particular.  The 
means  of  information  were  natural  and  easy,  and  in  their  own 
power,  and  they  shall  not  now  avail  themselves  of  a  supposed 
mistake.    It  was  their  business  and  duty  to  search  out  the  truth- 
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i  Pow.  on  Cont.  264.  2  Atky,  591.  The  description  in  the 
memorandom  drawn  bj  Barnitz,  and  also  in  the  articles  of 
agreement,  evidently  include  the  whole  lands ;  and  the  transac- 
tions which  immediately  preceded  the  execation  of  the  articles, 
plainly  show  that  the  whole  of  the  lands  was  in  the  contempla- 
tion of  the  sellers  as  well  as  buyers.  The  objection  then  against 
the  plaintiff's  recovery  on  this  ground,  must  iail.  To  call  the 
negligence  of  the  executors  a  mistake,  is  too  soft  a  term.  If 
they  had  reflected  for  a  moment,  they  must  have  known  that 
almost  all  old  surveys  contain  large  measure,  and  should  have 
calculated  accordingly,  or  have  got  a  new  survey  to  be  made. 

In  the  case  put  by  the  defendant's  counsel,  we  have  no  scru- 
ple in  saying  that  the  contract  would  not  be  rescinded  either  in 
law  or  equity.  The  course  of  transacting  business  at  large,  will 
have  due  weight  in  matters  of  this  nature ;  and  Courts  of  justice 
will  be  cautious  of  impeaching  contracts  under  the  idea  of  a  re- 
fined and  over-strained  morality,  which  seldom  or  never  takes 
place  in  the  ordinary  affairs  of  life. 

The  second  objection  to  the  sale  has  been  picked  up  at  the 
bar.  It  never  occurred  to  Barnitz  when  ha  wrote  his  letter  in 
April,  1791 .  As  to  the  principle  that  a  vendor  cannot  bid  at 
the  sale  of  his  own  goods,  we  will  only  observe  in  general,  with 
Sir  Lloyd  Kenyon,  when  master  of  the  rolls,  that  we  do  not  say 
the  doctrine  in  Bexwell  vs,  Christie  (Cowp.  395),  is  wrong ;  but 
every  body  knows  that  bidders  at  sales  are  constantly  employed 
by  the  vendors.  2  Bro.  Cha.  Ca.  331.  And  many  valuable  es- 
tates in  Pennsylvania  are  held  under  sales  by  executors  at  pub- 
lic vendue,  where  the  purchasers  have  next  day  re-conveyed  the 
premises  to  one  of  the  executors.  We  deny  that  any  case  can 
be  cited  where  it  has  been  decreed  in  equity,  that  if  two  or  more 
eiecutors  or  trustees  sell  lands  at  public  outcry,  and  the  title  be- 
comes vested  in  one  of  them  by  the  intervention  of  a  third  per- 
son, that  such  sale  has  been  disallowed.  It  is  not  within  the 
mischief  of  the  cases  cited.  We  further  deny  the  fact  of  £!ree- 
Ws  being  originally  interested  in  the  purchase,  and  offer  the 
oaths  of  Kreeber  and  the  lessors  of  the  plaintiff  on  this  point, 
to  remove  all  doubt.    [This  offer  was  refused.] 

The  deed  offered  by  the  executors  for  two  distinct  parcels  of 
land,  is  too  absurd  to  need  animadversion.  A  losing  bargain 
will  be  decreed  in  equity  as  well  as  a  beneficial  one.  2  Vem. 
398, 423.  We  therefore  infer  that  this  is  such  a  case,  wherein 
chancery  would  decree  a  specific  execution,  and  consequently 
that  the  plaintiff  is  entitled  to  recover  under  the  established 
nsage  of  Pennsylvania. 
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Philip  and  his  heirs,  born  of  his  present  wife,  Eve,  forever,  with 
covenant  of  warranty."  The  question  submitted  to  the  Court 
for  their  decision,  was,  whether  the  lands  intailed  by  this 
deed,  descend  agreeably  to  the  course  of  the  common  law  per 
formam  doni,  or  are  to  be  distributed  according  to  the  acts  of 
assembly  regulating  the  estates  of  intestates.  In  case  the  Court 
should  be  of  the  latter  opinion,  then  judgments  to  be  entered 
for  the  plaintiifs  on  the  day  in  bank;  if  otherwise,  lor  the  de- 
fendant. 

For  the  plaintiffs  it  was  contended,  that  wherever  the  ancestor 
takes  an   estate  of  freehold,  and  an  estate  is  limited   either 
mediately  or  immediately,  to  his  heirs,  they  are  to  be  deemed 
words  of  limitation  and  not  of  purchase.     Shelly's  case,  1  Ca 
lOir,  a.  This  rule  is  unshaken ;  where  the  heir  takes  in  the  (Aar- 
acter  of  heir,  he  must  take  in  the  quality  of  heir.    JoDes  vs. 
Morgan,  1  Bro.  Cha.  Bep.  216.    All  heirs  taking  as  heirs,  must 
take  by  descent.    lb.  219.    In  England,  the  leading  custom  ia 
that  the  eldest  son  shall  inherit  lands ;  but  it  is  otherwise  in 
Pennsylvania,  where  all  the  children,  by  the  act  of  1705,  are 
put  upon  an  equal  footing,  except  that  the  eldest  son  takes  a 
double  share.    The  intestate  act  of  1705  is  a  general  law  of  de- 
scents and  distribution.    Dall.  482.     One  co-heir  shall  have  con- 
tribution against  another  co-heir,  under  our  laws  of  descent.  lb. 
4:84,  485.    Our  constitution  and  laws  favor  equality  among  the 
heirs,  and  distribution  of  estates.     lb.  178. 

The  children  of  an  intestate  take  by  descent,  analogous  to  the 
heirs  of  gavelkind  lands.    Where  lands  of  the  nature  of  gavel- 
kind are  given  to  B  and  bis  heirs,  he  having  issue  divers  soofi^ 
all  his  sons  after  his  decease  shall  inherit.    Co.  Lit.  10,  a.   One 
seized  of  lands  in  gavelkind  gives  or  devises  the  same  to  a  man 
and  his  ddest  heirs,  he  cannot  hereby  alter  the  customary  inhe^ 
itance,  and  the  law  rejecteth  the  adjective  "  eldest"  lb.  27,  a.  h. 
All  the  issues  shall  inherit  an  estate  tail  in  gavelkind  lands. 
Weeks  vs.  Carvel,  Noy,  106.  Upon  recovery  of  Iwids  in  borongh 
English,  writ  of  error  descends  according  to  the  lands.  1  Leon. 
261.    He   who  is  special  heir   by  the  custom,  as  of  borongb 
English  land,  shall  bring  the  writ  of  error,  and  not  the  heir  at 
common  law.    4  Leon.  5 ;  2  Bac*  Abr.  195.    A  conveyance  of 
gavelkind  lands,  obtained   from   persons  uninformed  of  their 
rights,  was  set  aside,  though  there  was  no  actual  fraud  or  im- 
position. 2  Bro.  Cha.  Bep.  151.  A  having  three  sons,  B,  G,  and 
D,  D  died  leaving  a  daughter,  E.  A  purchased  lands  in  borongh 
English  and  died ;  adjudged  they  shall  descend  to  E.    2  Lord 
Baym.  1024.    Each  son  takes  a|^  equal  part  of  gavelkind  lands, 
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but  the  yoangest  son  takes  the  whole  of  borongh  English  lands. 
lb.  1026.     One  seized  of  lands  in  borongh  English,  made    a 
feoffment  to  the  use  of  himself  and  the  heirs  male  of  his  body 
b^otten,  Mcwndwm,  cursum  canimunia  legis^  and  held  that  the 
youngest  son  shall  have  them  by  descent  notwithstanding.    Dy« 
179,  ft.  pi.  46.    Seira  male  of  testator^s  body  may  be  meant  as 
synonymoas  to  issite  male.  Cowp.  314.    In  a  provision  for  chil- 
dren by  marriage  settlements,  all  are  entitled ;  for  as  there  are 
no  children  in  esse  before  marriage  to  whom  it  can  be  applied,  it 
must  mean  all,  and  there  is  no  place  to  draw  the  line  in,  nor  any 
reaaon  why  it  shoald  be  for  one  more  than  another.    It  is  a  pa- 
rental provision  made  as  a  debt  of  natnre,  and  therefore  all  are 
entitled.    1  Vez.  114.     We  are  credibly  informed,  that  a  deci- 
sion similar  to  what  we  contend  for  has  taken  place  in  Gonnec- 
cot  in  the  case  of  Chester  vs.  Chester,  and  we  further  contend 
that  our  construction  supports  the  real  intention  of  the  convey- 
ance, and  the  true  spirit  of  the  laws  and  constitution  of  this  com- 
monwealth.   We  have  nothing  further  to  do  with  the  pride  of 
family  in  the  character  of  an  elder  son. 

The  counsel  for  the  defendant  were  prepared  to  proceed  in  the 
argnment,  when  they  were  told  by  the  Court  that  they  would  be 
saved  that  trouble. 

The  Court  observed  that  it  was  too  late  now  to  stir  this  point, 
whatever  reason  there  might  have  been  for  it  in  the  first  in- 
stance. The  invariable  opinion  of  lawyers  since  the  act  of  1705 
has  been,  that  lands  intailed  descended  according  to  the  course 
of  the  common  law,  and  it  has  been  understood  generally,  that 
it  has  been  so  adjudged  in  early  times.  All  the  common  recov- 
eries which  have  been  suffered  by  the  heirs  of  donees  in  tail 
have  been  conformable  to  that  principle ;  to  unsettle  so  many  ti- 
tles at  this  late  day  would  be  productive  of  endless  confusion. 
As  to  gavelkind  lands,  it  is  observed  by  Mr.  Hargrave  (Co.  Lit. 
10  a,  note  3)  that  all  the  sons  are  as  much  heirs  to  such  land,  as 
the  eldest  son  is  heir  to  laud  descending  according  to  the  cdhrse 
of  the  common  law.  The  custom  of  gavelkind  extends  to  estates 
tail,  and  that,  too,  irresistibly,  according  to  some  authorities,  and 
cites  Dy.  179,  J,  Eobins.  Gavelk.  94.  On  this  custom^  therefore, 
alone,  depend  all  the  resolutions. 

Our  act  of  1705  only  regulates  the  descent  of  lands  amongst 
the  children,  where  the  father  is  seized  thereof,  and  might  disp 
pose  of  them  by  deed  or  will.  It  leaves  other  cases  of  descent 
as  they  were  at  common  law ;  and  hence  an  elder  brother  suc- 
ceeds to  the  estate  of  a  younger  brother,  who  dies  intestate,  un- 
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enter  and  take  possession,  &c.  which  clearly  woold  carrj  a  fee. 
The  great  and  general  intent  of  the  testator  most  control  the 
operation  of  the  words.    The  plaintiff  insists,  that  he  intended 
his  two  sons,  John  and  Ezekiel,  should  enjoy  the  absolnte  in- 
terest in  his  lands,  snbject  to  one  contingency — their  having 
issae.    In  defect  whereof  the  lands  were  to  go  wholly  to  the 
survivor.    The  executory  devise  over  is  not  too  reuiote.    It  is 
to  take  effect  within  the  compass  of  lives  in  esse^  and  the  law 
will  supply  to  issue,  the  words  *'  then  living,"  the  remainder  be- 
ing limited  to  the  ** survivor."    The  word  "unmarried,"  is  tan- 
tologous.    It  is  evident  there  could  be  no  "  lawful  issue  "  with- 
out a  lawful  marriage.    So  it  is  held,  Cro.  Car.  164:,  that  "  un- 
married and  without  issue,"  means  only  not  having  issue.    [S. 
G.  more  fully  stated,  W.  Jon.  205.]    Devise  to  trustees  in  fee: 
if  B  attains  21,  or  has  issue,  to  B  and  the  heirs  of  his  body;  but 
if  B  dies  before  21,  and  without  issue,  then  over.     B  attains  21 
and  dies  without  issue.    Decreed,  tliat  an  estate  tail  vested  in 
B  at  21,  or  on  having  issue,  and  the  limitation  over  a  remainder, 
which  takes  place  on  failure  of  issue  of  B.     1  Yez.  243. 

For  the  defendants  it  was  insisted,  that  if  John  took  an  estate 
in  tail,  under  the  devise  from  his  father,  then  it  was  barred  by 
the  common  recovery,  and  the  surrender  of  the  widow  made  a 
good  tenant  to  the  prcBcipe.    Shep.  Touch.  44.     Cro.  El.  718. 

If  John  took  an  estate  in  fee  in  the  lands,  then  both  events 
of  his  dying  unmarried  and  without  issue,  must  take  place  be- 
fore the  estate  could  be  devested.  These  are  the  express  words 
of  the  will,  indicative  of  the  testator's  intentions.  Devise  to  one 
in  fee,  and  if  he  dies  in  his  minority,  and  without  issue,  then 
over ;  the  estate  vests  on  his  coming  of  age.  Arg.  Hard.  148, 
but  no  opinion  given  by  the  Court.  Devise  to  his  son  and  heir, 
and  if  he  dies  before  21,  and  without  issue  of  his  body  then  liv- 
ing, then  remainder  over.  Held,  that  devisee  took  an  estate  in 
fee,  and  his  sale  when  of  age  is  good,  for  the  estate  tail  is  limit- 
ed to  commence  on  a  subsequent  contingency.  1  Sid.  148.  De- 
vise of  lands  to  his  son  and  his  heirs,  and  in  case  his  son  die  be- 
fore he  attain  to  21,  or  have  issue  of  his  body  living,  then  to  F 
C ;  the  son  lives  to  28,  but  dies  without  issue.  Adjudged  that 
the  land  shall  go  to  the  heir  of  the  son.  PoUex.  645.  Devise  to 
A  in  fee,  but  if  he  dies  under  age,  or  unmarried,  and  withoot  is- 
sue, then  over ;  all  the  events  must  concur  to  defeat  the  estate. 
2  Stra.  1175.  Devise  in  fee,  but  if  he  died  unmarried,  or  in  his 
minority,  or  without  issue,  then  over;  if  the  devisee  died  of  fall 
age,  though  unmarried  and  without  issue,  the  estate  shall  not  go 
over.    1  Wils.  140.    [S.  C.  3  Atky.  890,  but  stated  differently.] 
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In  these  last  three  cases  the  word  ^'or  "  has  been  constrned  ^^  and,'' 
to  effectuate  the  manifest  general  intention  of  the  testator.     So 
in  3  Atky.  193.    And  for  the  same  purpose  in  1  Vez.  15,  "  arid  " 
was  constrned  *'<?r,"  and  the  words  of  a  will  were  transposed. 
In  our  case  there  is  no  occasion  for  the  exercise  of  such  power. 
The  words  are  clear  and  explicit,  and  fully  convey  the  testator's 
ideas.     Devise  of  lands  to  his  wife,  till  his  son  came  to  twenty- 
one,  and  then  that  his  son  should  have  the  land  to  him  and  his 
heirs  ;  and  if  he  dies  without  issue  before  his  said  age,  then  to 
Mb  daughter  and  her  heirs,  this  is  a  good  contingent,  or  executory 
devise  to  his  daughter.    If  the  son  lives  to  twenty-one,  though 
he  dies  without  issue,  or  leaves  issue,  though  he  die  before  twen- 
ty-one, yet  the  daughter  is  not  to  have  the  lauds,  because  he  is 
to  die  without  issue  and  before  twenty-one,  or  else  the  daughter 
cannot  take.    1  Equ.  Oa.  Ab.  188,  pL  8.    Cites  2  Bol.  Bep.  197, 
217.    Palm.  132.    The  intent  of  the  testator  shall  govern,  and 
mnst  be  collected  from  the  will. itself.    Perk.  §  556. 

By  the  Court.    If  the  words  of  the  devise  (Vide  Cro.  Jac. 
695;   Dyer,  330,  331;   Cro.  £1.  525)  should   be  supposed  to 
give  an  estate  tail  to  John,  then  clearly  the  issue  and  remain- 
ders were  barred  by  the  recovery  had  in  1773.    If  he  thereby 
took  au  estate  in  fee  simple,  according  to  the  cases  cited  [and 
Moor,  464],  then  it  is  to  be  considered  whether  the  failure  of 
issue  on  his  part  vests  the  lands  in  his  brother  £zekiel.    The 
intention  of  the  testator  is  the  great,  governing  rule,  since  a  man 
may  devise  his  lands  as  he  pleases,  if  his  disposition  of  them  be 
consistent  with  law.    In  construing  a  will,  no  word  is  to  be  re- 
jected, which  is  not  repugnant  to  the  general  intent.    Courts  of 
justice  will  transpose  the  clauses  of  a  will,  and  construe  '^or  "  to 
be  "  and,"  and  "  and  "  to  be  *'or,"  only  in  such  cases  when  it  is 
absolutely  necessary  so  to  do,  to  support  the  evident  meaning  of 
the  testator.   But  they  cannot  arbitrarily  expunge  or  alter  words, 
without  such  apparent  necessity.   In  the  will  before  us,  the  sense 
of  the  testator  is  clear  and  entire,  from  the  words  he  has  used. 
He  probably  intended  to  tempt  his  sons  to  marry,  and  therefore 
Bobjected  their  lands  to  that  condition.    Would  it  be  reasonable, 
or  consonant  to  their  father's  meaning,  if  either  of  them  formed 
Bnch  a  connection,  that  he  should  not  have  it  in  his  power  to 
make  a  provision  for  his  wife,  in  case  she  survived  him  ?    The 
case  in  Cro.  Car.  154,  is  of  a  condition  precedent  to  the  party 
taking  the  estate ;  and  it  is  to  be  noted  there  that  the  hdbendwm, 
expounded  the  latter  clause.    It  is  mentioned  in  2  Stra.  1175, 
to  be  considerable,  that  the  case  there  was  not  a  condition 
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memorandums,  therefore,  should  have  accompanied  the  depod' 
tion.    Evidence  overruled. 

The  plaintiff's  counsel  then  attempted  to  supply  the  proof  by 
other  testimony ;  and  atter  going  a  considerable  length  in  the 
cause,  it  was  agreed  to  refer  the  matters  in  dispute  to  the  jury, 
or  any  nine  of  them. 

Messrs.  Lewis  and  Tilghman,^e>^t^r. 

Messrs.  Ingersol,  M'Kean,  Heatly,  and  Dnnc&n,  jpro  d^. 


William  Dagnb  va,  Daniel  King,  and  Elizabeth,  his  wife. 

Where  there  has  been  a  conveyance  of  lands  by  ooarses  and  distances  -which 
truly  describe  the  premises,  but  the  quantity  of  land  said  to  be  conveyed  is 
deficient,  and  no  express  corenant  insuring  such  quantity,  covenant  will  not 
lie  to  recover  damages. 

Covenant.  Plea,  covenants  performed.  The  plaintiff  ground- 
ed his  suit  on  an  indenture  between  the  parties,  dated  2d  Au- 
gust, 1791,  whereby  the  defendants,  in  consideration  of  5502., 
conveyed  to  the  plaintiff  a  certain  tract  of  land,  situate  in  Bristol 
township,  in  the  county  of  Philadelphia,  by  metes  and  bounds, 
containing  66f  acres  (which  had  been  conveyed  to  £ing  by  a 
sheriff's  deed  on  the  6th  December,  1784),  subject  to  the  pay- 
ment of  a  mortgage  of  325Z.  with  a  covenant  of  special  warranty 
therein.  The  breach  assigned  was,  that  the  lands  sold  did  not 
contain  the  quantity  of  66f  acres,  but  was  deficient  therein  at 
least  six  acres,  and  that  the  defendants  interrupted  the  plaintiff 
in  the  quiet  enjoyment  thereof. 

Mr.  Heatly,  in  support  of  the  action,  insisted  that  the  defend- 
ants had  been  guilty  of  a  breach  of  their  covenant.  It  was  ad- 
mitted that  there  was  a  deficiency  in  the  quantity  of  six  acres, 
but  that  the  courses  and  distances  in  the  deed  exactly  corresp 
ponded  with  the  boundaries  of  the  land.  The  object  of  the 
plaintiff  was  to  purchase  a  farm  of  66f  acres,  and  the  defend- 
ants conveyed  him  that  quantity.  There  is  no  set  form  of  words 
necessary  to  be  made  use  of  in  creating  a  covenant,  and  there- 
fore any  will  do  which  show  the  parties'  concurrence  to  the  per* 
formance  of  a  future  act.    Bull.  Ni.  Pri.  4to  ed.  153. 

There  are  some  words  which  of  themselves  import  no  express 
covenant,  yet  in  certain  contracts  amount  to  such,  and  are 
therefore  covenants  in  law ;  as  where  a  man  leases  lands  for 
years  by  the  words  oonoessi  or  demisij  if  the  lessee  be  evicted, 
he  may  have  covenant ;  so  if  an  i^isignment  be  made  by  the 
word  gramity  so  the  words  yzdding  and  paying  make  a  covenaat 
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for  paying  of  rent  6  Co.  17 ;  Oarth.  98 ;  2  Rol.  Rep.  899 ; 
Stiles,  406 ;  Shep.  Toncsht.  160,  169.  On  the  whole  of  the  in- 
Btrnment  it  may  be  fairly  inferred,  that  the  defendants  covenant- 
ed that  the  lands  contained  66f  acres. 

Mr.  Thomas,  for  the  defendant,  argued  that  there  was  no 
express  covenant  in  this  deed,  insuring  to  the  plaintiff  the  quan- 
tity of  66f  acres ;  nor  any  technical  words,  whereby  an  implied 
covenant  could  be  raised  for  this  purpose.    The  deed  does  not 
contain  the  words  ^^  grant,  bargain,  and  sell,"  which  (1  State 
Laws,  79)  would  amount  to  an  implied  warranty ;  but  if  even 
those  words  had  been  inserted,  they  would  have  amounted  to  no 
more  than  a  covenant,  that  the  party  was  seized  of  an  indefea- 
sible estate  in  fee  simple,   as  to  the  lands  described  therein. 
The  indenture  in  question  refers  to  the  sheriff's  deed,  and  the 
plaintiff  has  peaceably  enjoyed  all  that  was  meant  to  be  convey- 
ed to  him.    The  courses  and  distances  are  expressed  in  the 
deed,  and  it  was  the  plaintiff's  negligence  in  not  having  them 
protracted  by  a  skilful  surveyor.    The  deticiency  is  obvious  on 
the  face  of  the  deed,  and  ^he  case  is  analogous  to  the  sale  of  a 
horse  without  an  ear  or  tail,  to  which  a  common  warranty  does 
not  extend.    8  Bl.  Com.  165.    The  vendors  have  sold  lands 
within  certain  metes  and  bounds,  which  were  vested  in  them 
under  a  sheriff's  sale,  and  if  upon  calculation  they  should  be 
found  to  contain  100  acres,  no  recovery  could  be  had  on  account 
of  the  surplus  land,  and  therefore  on  the  principles  of  reciproci- 
ty, the  vendee  ought  not  to  recover,  when  it  happens  there  is  a 
deficiency. 

Per  Curiam,  This  action,  instituted  against  the  husband  and 
wife,  is  novel  to  us,  as  well  as  the  question  itself.  If  the  plain- 
tiff wished  to  secure  himself,  as  to  the  lands  holding  out  66f 
acres,  he  should  have  had  an  express  covenant  for  that  purpose. 
It  was  his  own  folly  not  to  have  had  the  quantity  of  land  con- 
tained within  the  metes  and  bounds  described,  calculated.  Here 
is  a  sale  of  lands  by  courses  and  distances,  which  are  truly  de- 
scriptive of  the  premises.  If  there  had  been  a  surplus  of  20  or 
30  acres,  the  seller  must  have  been  satisfied  with  the  sum  he  had 
received,  and  could  obtain  no  further  compensation  therefor;  and 
it  would  be  unreasonable  there  should  be  a  recovery  against 
him,  where  it  turns  out  to  be  short  in  quantity. 

Cases  of  this  kind  must  frequently  have  happened  before,  and 
yot  we  never  heard  of  a  suit  being  brought  under  such  circum- 
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claim;  but  by  their  ^'admission  of  the  claim/'  they  dispense 
with  the  tender,  and  pat  him  precisely  in  the  same  state  aB  if  a 
tender  had  been  made. 

But  ly  the  Ocmrt.  It  was  certainly  admitted  at  the  trial  that 
no  payment  or  tender  of  the  purchase  money  bad  been  made, 
otherwise  that  question  of  fact  would  have  gone  to  the  jury  for 
their  decision.  The  words  of  the  act  of  assembly  of  21st  De- 
cember, 1784  (2  Dall.  edit.  235),  are  express  and  decided,  that 
the  consideration  money  should  be  tendered  to  the  receiTer 
general,  on  or  before  the  Ist  November,  1786.  From  this  eoorce, 
and  his  settlement,  arises  the  plaintiff's  right  of  entry,  and  it 
was  incumbent  on  him  to  make  proof  thereof  at  the  trial;  his 
failing  to  do  it  was  a  proper  ground  of  nonsuit,  which  must  be 
affirmed. 

Messrs,  Ingersol  and  0.  Smith,  pro  def. 


^Hbnst  Spong,  et  al.,  assignees  of  Oathabins  Habt,  m.  Jomr 

Leshes. 

A  new  trial  will  not  be  granted  where  a  brother-in-law  of  one  of  the  plain- 
tiffs was  sworn  on  the  jury,  and  the  plaintiff's  attorney  being  informed  of  it, 
offered  to  waive  the  juror,  provided  the  defendant  would  consent  to  swear 
another  in  his  room,  and  go  on  with  the  trial,  no  injustice  having  been  done 
by  the  verdict. 

Motion  for  a  new  trial,  the  cause  having  been  tried  at  the 
last  assizes  for  Berks  county,  before  Shippen  and  Bradford, 
justices. 

The  grounds  of  the  motion  were :  One  of  the  jurors  was  a 
brother-in-law  of  one  of  the  plaintiffs,  but  the  same  was  not 
known  to  the  defendant,  or  his  counsel,  when  he  was  swora. 
Immediately  afterwards,  notice  was  given  to  the  plaintiff's 
attorney,  who  agreed  to  waive  the  juror,  provided  the  defendant 
would  consent  to  swear  another  in  his  room,  and  proceed  in  the 
trial ;  this  the  defendant's  counsel  refused.  The  trial  went  on, 
and  after  a  full  defense  made,  the  jury  found  a  verdict  for  the 
plaintifSi,  under  a  decided  charge  from  the  Oourt. 

Mr.  Ingersol,  pro  def.^  now  cited  3  BL  Com.  863.  A  juror 
being  of  kin  to  either  party,  even  within  the  ninth  degree,  is  a 
principal  cause  of  challenge.  Jurors  should  be  ''^omni  exoqh 
tione  moQore^P  K  a  party  have  cause  of  challenge,  and  knows 
of  it  time  enough  before  the  trial,  if  he  does  not  challenge,  he 
shall  not  have  a  new  trial.  Cow(/r(h  if  he  has  not  timely  notice 
of  it.    11  Mod.  119. 

The  defendant  was  not  bound  to  accede  to  the  plaintiff's 
propositions,  or  to  give  his  consent  to  swear  another  juror,  and 
go  on  with  the  trial    Perhaps  the  Oourt  might  have  set  aside  the 
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juror,  who  was  so  nearly  of  kiD  to  the  plaintiff,  and  swore  a  more 
indifferent  person  ;  bat,  as  the  plaintiffs  have  not  asked  tor  the 
Court's  interpositioD,  on  the  intimation  of  the  cause  of  challenge, 
it  is  error,  for  which  a  new  trial  should  be  granted. 

Mr.  W.  M.  Smith,  E  cont^ra.  The  defendant  made  a  full  de- 
fense, and  the  charge  of  the  Court  was  unequivocally  with  us. 
When  the  justice  and  equity  of  the  cause  is  on  the  side  of  the 
verdict,  a  new  trial  will  not  be  granted.  2  Wils.  307. 

Per  Curiam.  The  defendant  has  laid  no  merits  before  us  on 
which  we  can  exercise  a  legal  discretion.  He  made  a  full  de« 
fenae  at  the  trial,  and  does  not  now  complain  that  injustice  has 
been  done  him.  The  charge  of  the  judges  who  tried  the  cause 
was  clearly  with  the  plaintiffs.  And  though  the  Court  might, 
OD  the  trial,  have  discharged  the  exceptionable  juror,  and  swore 
another  in  his  room,  without  any  consent  of  the  defendant,  yet 
it  would  be  very  unreasonable  that  the  defendant  should  now 
avail  himself  of  his  not  consenting  to  change  the  juror. 

Judgment  for  the  plaintiffs. 


Lessee  of  Kobert  Campbell  vb,  John  Sproat  and  Albxandeb 

Snodgbass.  ' 

It  }&  no  gronnd  for  a  new  trial,  that  the  Jadge  wlio  tried  the  cause  inclined 
that  the  weight  of  evidence  was  with  the  plaintiff,  and  the  Jury  found  for  the 
defendants. 

Motion  for  a  new  trial.  Mr.  Justice  Shippen  reported  the 
evidence  which  appeared  before  him  on  the  trial,  at  Lancaster, 
on  the  30th  May  last,  as  follows :  — 

It  was  admitted  that  John  Sproat,  one  of  the  defendants,  was 
seized  of  the  premises  in  question. 

Early  in  the  morning  of  the  5th  May,  1788,  he  entered  into  a 
parol  contract  with  Snodgrass,  the  other  defendant,  for  the  sale 
of  the  property ;  and  it  was  agreed  between  them  that  lOOZ., 
p«rt  of  the  consideration  money,  should  be  paid  down,  to  dis- 
charge a  debt  due  from  the  vendor,  by  judgment,  to  Campbell, 
the  lessor  of  the  plaintiff,  and  the  remainder  by  instalments  of 
*0Z.  per  annum ;  the  price  to  be  ascertained  by  arbitrators  mu- 
toally  to  be  chosen.  Sproat  was  a  weak  man,  but  made  this  sale 
with  the  consent  of  his  wife  and  children,  who  were  grown  up, 
Some  kind  of  possession  was  delivered  by  Sproat  to  Snodgrass, 
in  pursuance  hereof,  by  putting  some  of  his  young  cattle  into  a 
field. 

* 

The  same  morning,  between  11  and  12  o'clock,  Sproat,  at 


-   » 
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some  dibtance  from  his  own  house,  entered  into  a  written  article 
of  agreement  with  Campbell,  whereby  he  "  sold  and  delivered  " 
the  same  lands  to  Campbell  in  consideration  of  270^.,  whereof 
lOOZ.  was  to  Ue  paid  in  hand,  and  the  residae  in  payments  of  402. 
per  annum.  Certain  privileges  were  reserved  to  Sproat,  who 
covenanted  to  make  him  a  deed  on  the  payment  of  the  1002. 
No  words  of  inheritance  were  expressed  in  this  article,  but  6ome 
kind  of  possession  was  also  delivered  in  pursuance  thereof.  The 
family  of  Sproat  were  averse  from  this  agreement,  and  much 
dissatisfied  therewith. 

On  the  evening  of  the  same  day,  Snodgrass,  with  fall  know- 
ledge of  what  had  passed  in  the  morning  between  Sproat  and 
Campbell,  obtained  a  deed  of  the  premises  from  Sproat  and  bia 
wife,  in  consideration  of  2702.,  which  was  regularly  acknow- 
ledged and  recorded.  And  certain  privileges  were  also  secured 
to' Sproat jby  Snodgrass. 

Much  parol  evidence  was  given,  tending  to  show,  on  the  one 
hand,  that  the  sale  to  Campbell  was  made  with  all  imaginable 
fairness  ;  and,  on  the  other  hand,  that  he  had  attempted  to  take 
advantage  of  the  necessities  of  Sproat,  who  was  indebted  to  him 
by  judgment,  by  procuring  the  sale  of  a  great  part  of  his  wood- 
land at  an  undervalue ;  gnd  some  circumstances  were  shown, 
tending  to  prove  that  he  knew  of  the  first  parol  contract  with 
Snodgrass. 

Campbell  tendered  the  first  payment  to  Sproat,  on  which  he 
was  to  have  his  deed,  and  Snodgrass  tendered  to  Campbell  the 
moneys  due  on  his  judgment,  and  paid  off  the  bonds  which  be- 
came due  on  the  sale. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  words  of 
the  article  to  Campbell  would  operate  as  a  deed  of  oonveyanoe 
to  him,  being  in  the  present  tense,  "  do  sell  and  deliver."  Bat 
if  it  was  to  be  considered  merely  as  an  agreement,  that  it  was 
such  a  one  whereupon  a  Court  of  Equity  would  decree  a  specific 

execution. 

On  the  first  head,  I  thought  it  should  be  considered  merely  as 
an  agreement,  because  such  was  evidently  the  intention  of  the 
parties,  and  it  contained  future  executory  acts,  as  the  making 
of  a  conveyance,  payment  of  money,  &c.,  and  because  no  words 
of  inheritance  were  expressed  therein,  and  which  therefore  would 
have  vested  Campbell  with  an  estate  for  life  only. 

The  second  point  depended  on  the  establishment  of  previons 
facts ;  as  whether  Campbell  knew  of  the  prior  verbal  sale  to 
Snodgrass,  or  took  any  undue  advantages  of  the  necessities  of 
Sproat,  which  I  wholly  submitted  to  the  jury  for  their  considera- 
tion. 

I  inclined  that  the  article  should  prevail  against  the  parol  salO) 
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in  case  the  former  had  been  executed  with  all  imaginable  fair- 
ncBS ;  and  the  weight  of  evidence  rather  appeared  to  preponder- 
ate in  favor  of  the  plaintiff.  But  it  was  fairly  left  with  the  ju- 
ry to  determine  the  facts  on  the  whole  circumstances  of  the  case, 
taken  collectively.  The  jury  found  a  verdict  for  the  defendants. 
The  counsel  for  the  plaintiff  now  brought  forward  several  de- 
poBitions,  tending  to  show,  that  Sproat  had  expressed  himself 
since  the  trial,  that  the  sale  to  Campbell  was  perfectly  fair,  and 
without  fraud  or  imposition ;  and  therefore  contended  he  should 
under  this  new  additional  evidence,  be  let  into  the  benefit  of  a 
new  trial,  on  payment  of  costs. 

But,  hy  the  Court.     Sproat  appeared  on  the  trial,  to  be  a  very 
weak  man,  and  little   stress  is  to  be  laid  on  his  expressions. 
Much  evidence  was  given  on  both  sides,  which  was  fairly  stated, 
and  left  wholly  to  the  jury.    They  were  the  constitutional  tri- 
bunal to  judge  of  the  parties'  intentions.  Though  the  judge  who 
tried  the  cause,  inclined  that  the  weight  of  the  evidence  was  with 
the  plaintiff,  yet  it  is  no  ground  for  awarding  a  new  trial,  that 
the  jury  have  differed  from  him  in  opinion.     Were  the  rule 
otherwise,  such  motions  would  greatly  multiply  on  us,  and  the 
greatest  inconveniences  would  ensue.     If  the  plaintiff  is  dissat- 
isfied, he  can  institute  a  new  ejectment,  and  bring  forward  all 
.  his  proofs  to  a  second  jury. 

\_Vide  6  Burr.  2806 ;  1  Wils.  22 ;  2  Stra.  1142 ;  12  Mod.  489; 
2  Wils.  249;  Andr.  325,  328;  6  Bac.  246;  1  Burr.  897;  3  Bl. 
Com.  892 ;  Lofft,  147,  891,  629. 

Judgment  for  the  defendants. 
Messrs.  Ingersol  and  Montgomery,  pro  quer, 
Messrs.  Tilghman,  C.  Smith,  and  Hopkins,  pro  def. 


John  Waed  vs.  Lewis  Hallam. 

A  citizen  of  South  Carolina  is  not  within  the  saving  of  the  limitation  act 
of  27th  March,  1718. 

This  was  an  action  brought  on  a  promissory  note,  wherein 
jadgment  was  entered  for  the  plaintiff,  subject  .to  a  point  re- 
served, which  shortly  was :  — 

The  plaintiff  was  a  citizen  of  South  Carolina,  and  the  defend- 
ant a  citizen  of  Pennsylvania  for  above  six  years  previous  to  the 
42 
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commencement  of  the  salt    The  doubt  was,  whether  the  act  of 
limitations  barred  the  plaintiff  from  a  recovery  of  his  demand. 

The  point  was  argued  at  tlie  last  April  terni,  by  Mr.  Rawle, 
for  the  plaintiff,  and  Dallas,  for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  urged,  that  the  oonstraction 
of  the  act  of  assembly  of  27th  March,  1718,  pa.  69,  had  always 
been,  that  persons  out  of  the  former  province  (now  state),  were 
within  the  saying  of  the  act.    There  is  a  material  difference  in 
the  penning  of  pur  act  and  the  British  statutes  of  21  Jac.  1,  a 
16,  and  4  and  5  Ann.  c.  16.    The  words  of  the  former  statute, 
§  7,  are  plaintiffs  ^^  returned  from  beyond  seas."     3  Bnff.  stat 
102 ;  the  latter  statute,  §  19,  saves  the  rights  of  absent  defend- 
ants  '^  till   after  their  return  from  beyond  the  seas."    4  RaS, 
Stat.  207.    But  the  last  proviso  in  our  act  has  a  saving  ^^  in  case 
of  persons  beyond  sea  at  the  time  of  the  cause  of  action  accrued, 
who  shall  be  at  liberty  to  bring  their  actions  within  such  times 
as  are  thereby  before  limited,  after  their  returning  into  this 
province,  as  other  persons."    In  1  Bl.  Rep.  286,  it  is  well  re- 
marked by  Morton,  that  until  the  union  of  the  crowns  under 
James  the  first,  the  constant  language  of  the  legislature,  was 
'^  persons  out  of  the  realm."     But  when  the  whole  island  came 
under  the  government  of  one  prince,  the  language  was  altered 
to  persons  ^^  beyond  the  seas."    Our' legislature,  by  omitting  the 
words  of  an  act  of  parliament,  must  be  supposed  to  do  it  inten- 
tionally, and  not  accidentally.    Dall.  27. 

The  words  of  our  act  must  not  be  taken  in  a  strict  geograph- 
ical sense  as  to  persons  '^  beyond  sea ;  "  for  in  such  case,  they 
might  not  even  be  extended  to  Brazil,  which  would  be  highly 
absard.  The  plain  question  is,  whether  persons  out  of  the  ju- 
risdiction of  the  Courts  of  this  state,  though  not  literally  beyond 
sea,  are  not  entitled  to  the  same  benefit  ? 

On  the  part  of  the  defendant,  it  was  said,  that  no  such  con- 
struction had  prevailed,  as  was  contended  for  by  the  plaintiff. 
The  proviso  in  favor  of  absent  plaintiff's,  under  the  act  of  1713, 
was  expressly  confined  to  persons  ^^  beyond  sea,"  and  the  subse- 
quent words  "  after  their  returning  into  this  province,"  will  not 
narrow  the  first  expression  or  distance.  The  clause  in  the  stat- 
ute of  21  Jac.  1,  c.  16,  has  been  adjudged  to  extend  only  to 
persons,  who  are  aohuiUy  beyond  seas ;  and  one  resident  at  Glas- 
gow, in  Scotland,  was  held  not  to  be  within  the  proviso  of  the 
statute.  1  Bl.  Bep.  286 ;  1  Espin.  158.  If  the  plain  meaning 
of  the  words  of  the  act  are  not  to  be  pursued,  it  may  be  as  well 
contended  that  the  right  of  a  person  on  the  shores  of  New 
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Jersey,  opposite  to  the  city,  is  saved,  which  would  be  full  as  ab- 
surd as  the  case  of  the  foreigner  in  Brazil. 

The  Court  took  time  to  advise,  aud  now  the  chief  justice  de- 
livered their  opinion. 

The  only  difficulty  we  felt  on  the  former  argument  arose 
from  our  doubts  whether  the  judicial  authorities  in  our  sister 
states  might  not  have  pronounc^ed  the  citizens  of  other  states  to 
be  within  the  savings  of  their  acts  of  limitation ;  but  our  minds 
are  now  relieved  on  that  score,  from  the  inquiries  we  have 
made. 

The   words,  '^  beyond  sea,"  in  our  act,^  have  a  clear,  definite 
meaning,  about  which  there  can  be  no  doubt,  or  difficulty.    The 
state  of  South  Carolina  cannot  be  deemed  beyond  sea,  as  to  our 
own  state.    Mr.  Justice  Wilmot,  in  1  Bl.  Rep.  287,  calls  the 
statute  of  21  Jac.  1,  c.  16,  a  noble  beneficial  act,  and  says  it 
should  be  construed  liberally.    We  may,  with  equal  propriety, 
assert  the  same  of  our  own  Act  of  Limitations.    And,  judg* 
ing  according  to  the  expressions  the  legislature  has  made  use  of, 
we  are  bound  to  say  that  a  citizen  of  South  Carolina  is  not  with- 
in the  saving. 

We  have  made  the  most  minute  inquiries  into  the  practise  of 
other  states  in  this  particular ;  and  the  result  has  been,  that 
their  resolutions  have  been  very  generally  the  same  as  what  we 
now  pronounce.  In  the  case  of  Gustin  vs.  Brattle,,  in  Connecti- 
cnt  (Kirby,  299),  absence  at  Halifax,  beyond  the  jurisdiction  of 
the  United  States,  was  adjudged  not  to  be  beyond  sea,  within 
the  intent  of  their  Statute  of  Limitations.  It  is  true  the  judg- 
ment is  said  to  be  reversed  in  the  Supreme  Court  of  Errors. 
Kirby,  310.  There  were  three  points  made  in  that  cause,  but 
on  which  of  them  the  judgment  is  reversed  is  not  stated 
in  that  report.  We  have  been  well  informed  the  reversal  was 
not  had  on  the  point  now  before  us. 

Our  opinion,  unanimously,  therefore  is,  that  judgment  should 
be  entered  in  this  action  for  the  defendant,  as  in  case  of  a  non- 
suit.   [See  3d  Wheaton,  641.] 
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Richard  Roe,  lessee  of  Rowland  Evans,  vs.  Jambs  Datm. 

One  devises  '*  all  the  rest  and  residue  of  her  estate  to  J  during  the  tena  €it 
his  natural  life,  and  if  he  leaves  lawful  issue,  then  she  gives  her  real  est&te 
unto  such  issue ;  but  in  case  of  his  dying  without  such  Issue,  or  they  dying  un- 
der twenty-one  and  without  lawful  issue,  then  she  devises  ail  her  real  estate  to  A, 
his  heirs  and  assigns,  on  condition  that  he  or  they  pay  to  the  managers  of  the 
Pennsylvania  Hospital  8002.  in  three  months  after  the  decease  of  J."  Adjudged 
that  J  took  an  estate  in  fee  tail,  which  was  forfeited  to  the  state  by  his  at- 
tainder of  treason,  till  he  and  his  issue  should  be  extinct;  and  the  remainder 
li  mited  to  A  is  a  vested  remainder,  which  may  well  take  effect  on  the  payment 
of  the  8002. 

Ejectment  for  messuages  and  lots  of  ground  in  the  city  of 
Philadelphia,  wherein  a  case  was  stated  for  the  opinion  of  this 
Court,  viz : 

Sarah  Parrock  beiiTg  seized  in  fee  of  the  premises  in  the  dec- 
laration mentioned,  made  her  last  will  and  testament  in  writing 
duly  proved  and  registered,  whereby  {inter  qlia)  she  devised 
as  follows:  — 

"  I  give,  devise,  and  bequeath,  all  the  rest  and  residue  of  my 

estate,  whatever  and  wheresoever,  unto  my  dear  and  beloved 

brother,  John  Parrock,  during  the  term  of  his  natural  life,  and 

if  he  leaves  lawful  issue,  then  I  give  my  real  estate  unto  such 

issue;  but  in  case  of  my  said  brother  departing  this  life  without 

such  issue,  or  they  dying  under  the  age  of  twenty-one  years,  and 
without  lawful  issue,  then  I  give,  devise,  and  beaueath  all  my 
real  estate,  of  what  kind  soever,  unto  my  esteemea  friend,  Abel 
James,  of  the  city  of  Philadelphia,  merchant,  his  heirs  and  as* 
signs,  on  this  condition :  that  he  or  they  pay  to  the  managers  of 
the  Pennsylvania  Hospital,  for  the  time  being,  the  sum  of  3(>0i 
lawful  money  of  Pennsylvania,  in  three  months  after  the  de- 
cease of  my  said  dear  brother.  And  I  do  hereby  authorize  the 
contributors  of  the  said  hospital,  for  the  time  being,  to  demand 
and  recover  the  same." 

This  will  bore  date  on  the  13th  July,  1773,  and  Sarah  Parrock, 
afterwards,  in  August,  following,  died  seized  of  the  premises  in 
the  declaration  mentioned. 

The  said  John  Parrock,  the  devisee,  entered  into  the  premises, 
and  was  possessed  thereof. 

In  1778,  John  Parrock  became  duly  attainted  of  high  treason 
according  to^the  laws  of  this  commonwealth,  and  a  proclamtion, 
bearing  date  1st  May,  1778,  for  having  adhered  to  the  enemies 
of  the  United  States  of  America  in  the  war  with  Great  Britain, 
and  his  estate,  real  and  personal,  was  forfeited,  agreeably  to  the 
laws  of  the  said  commonwealth. 

The  agents  for  forfeited  estates  seized  the  premises  in  the  dec- 
laration mentioned,  as  a  part  of  the  estate  of  the  said  John  Fu> 
rock  forfeited  to  the  commonwealth,  and  the  Supreme  ExecutiVe 
Council  sold  and  conveyed  the  same  by  patent,  under  which  the 
defendant  holds. 

Abel  James,  in  his  life-time,  to-wit,  the  15th  day  of  Septem- 
ber, 1779,  exhibited  to  the  justices  of  the  Supreme  Court  Mb 
claim  of  and  for  the  premises  in  the  declaration  contained  (tn^ 
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ier  ctlia)  and  the  said  justices  did  thereupon  decree  a  dismissal 
oE  his  said  claim,  which  decree  remains  in  full  force  and  unal- 
tered (See  Dallas,  47). 

On  the  Ist  January,  1784,  Abel  James  made  his  last  will  and 
testament  in  writing,  and  thereby  devised  the  premises  {ijiter 
alia)  to  John  Thompson  and  Rebecca,  his  wife,  Chalkley  James, 
Joseph  James,  Abel  James,  and  the  testator's  widow,  Rebecca 
James,  and  Thomas  Chalkley  James,  his  sons  and  daughters. 

On  the  29th  July,  1784,  Abel  James,  and  Rebecca,  his  wife, 
granted  and  conveyed  by  deed  the  promises  in  the  declaration 
mentioned  {inter  alia)  to  John  Field,  Joseph  Swift,  Henry 
Dinker,  and  Cadwalader  Evans,  in  trust  for  certain  uses  therein 
contained. 

In  October,  1790,  Abel  James  died ;  and  in  May,  1791,  John 
Parrock  died,  having  never  had  any  issue. 

On  the  27th  June,  1791,  John  Field,  Joseph  Swift,  Henry 
Drinker,  and  Cadwalader  Evans  leased  the  premises  for  21 
years  (inter  alia)  to  Rowland  Evans,  the  lessor  of  the  plaintiff. 
On  the  27th  June,  1791,  John  Thompson  and  Rebecca,  his 
wife,  Chalkley  James,  Joseph  James,  Joseph  Smith,  and  Mar- 
tha, his  wife,  Abel  James  et  al.  leased  by  deed  {inter  alia)  the 
premises  in  the  declaration  mentioned,  to  the  lessor  of  the 
plaintiff,  for  21  years. 

On  the  28th  June,  1791,  Henry  Drinker,  one  of  the  assignees 
of  Abel  James  and  wife,  and  John  Thqmpson^  one  of  the  exec- 
utors named  in  the  will  of  the  said  Abel,  paid  the  sum  of  3002. 
to  Mordecai  Lewis,  treasurer  of  the  contributors  to  the  Penn- 
sylvania Hospital,  the  legacy  left  to  that  institution,  by  the  last 
will  of  the  said  Sarah  Parrock. 

The  questions  submitted  to  the  decision  of  the  Court,  under 
the  preceding  case,  were:  What  estate  was  forfeited  to  the  com- 
monwealth by  the  attainder  of   the  said  John  Parrock  ?  and 
whether  the  plaintiff  was  entitled  to  a  recovery  of  the  premises? 
This  case  was  argued  at  the  last  April  term,  by  Messrs.  Tilgh- 
mau  and  Wilcocks,  for  the  plaintiff,  and  Messrs.  Sergeant  and 
Coxe,  for  the  defendant  (Mr.  Lewis,  for  the  plaintiff,  and  Mr. 
Ingersol,  for  the  defendant,  having  declined  speaking  thereto). 
On  the  part  of  the  plaintiff,  it  was  contended  that  if  an  estate 
tail  in  John  Parrock  was  forfeited  to  the  commonwealth  by  his 
attainder,  then  when  the  issue  of  the  said  John  ceased,  the  es- 
tate of  Abel  James  commenced.    In  Dallas,  48,  this  Court  held 
that  John  Parrock,  under  his  sister's  will,  took  an  estate  tail. 
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His  issne  were  to  take  in  succession,  which  they  coald  not  do 
withont  a  previous  estate  of  inheritance  in  their  father.     It  has 
been  held  in  the  case  of  Captain  John  Gordon,  in  the  Houae  of 
Peers,  Fost.  95,  103,  that  a  forfeiture  in  high  treason,  in  cases 
of  estates  tail,  operates  as  long  as  the  issue  in  tail  shall  oontiuoe, 
but  no  longer.    The  king  shall  have  the  land  as  long  as  the  es- 
tate tail  continues.    Hob.  334.    A  base  fee  vests  in  the  king, 
determinable  on  the  tenant  in  tail  djing  without  issue.     Tenant 
in  tail  with  reversion  to  the  king,  there  is  a  corruption  of  the 
blood  on  his  attainder,  his  estate  tail  ceases  on  his  death,  and 
the  land  reverts  to  the  king:  aZiter^  when  the  reversion  or  re- 
mainder goes  to  a  subject.    lb.  345,  346.    Lord  Sheffield  t». 
Batcliffe.    The  king  has  a  qualified  fee  so  long  as  the  estate  tail 
continues.    Plowd.  557 ;  Walsingham's  case;  cited  2  Bac.  Abr. 
125.    The  continuance  of  the  estate  tail  is  necessary  to  oontinue 
the  estate  held  by  the  forfeiture.    Plowd.  559.    And  SanndetB 
chief  baron,  delivered  the  judgment  of  the  Court,  wherein  he  ap- 
proved of  its  being  a  base  fee.    lb.  561.    Tenant  in  tail  forfeit- 
ing his  land,  the  king  has  it  during  the  estate  tail,  but  no  longer. 
13  Vin.  440,  pi.  10;  cites  2  Anders.  139;  Corbet's  case;  S.  P. 
Jenk.  Cent.  286,  pi.  21.    Tenant  in  tail  attainted  of  treason,  and 
the  king  grants  the  land  to  J.  S.  who  bargains  and  sells  to  B, 
against  whom  a  prmcipe  is  brought,  who  vouches  J.  S.  and  so  a 
common  recovery  had,  this  shall  not  bar  the  remainder,  becauBO 
J.  S.  does  not  come  in,  in  privity  of  the  tail.     18  Vin.  197,  pi. 
3.    Tenant  in  tail  is  disabled  by  attainder  from  sufiTering  a  com- 
mon recovery.    Pigot,  73,  74 ;  Cites  Godb.  218.    Tenant  in  tail 
attainted,  suffers  a  recovery  as  vouchee,  and  adjudged  good.    1 
Keb.  398 ;  Holland  v%.  Fisher. 

But  it  may  be  asserted  that  there  is  a  difierence  between  tbe 
words  of  the  statutes  in  England  and  our  act  of  assembly  of  6th 
March,  1778.  Upon  a  critical  examination  of  them,  no  substan- 
tial difierence  will  be  found. 

By  §  5,  of  the  act  of  1778,  the  respective  estates  and  irderesk 
of  the  attainted  parties  are  forfeited ;  and  §  17  saves  all  remain- 
ders and  reversions  on  entry  of  the  claims  in  the  Supreme  Coort 
in  the  manner  therein  prescribed.    It  may  be  fairly  inferred, 

tliat  contingent  remainders  are  thereby  saved,  in  case  of  the  de- 
termination of  the  particular  estate.  The  resentment  of  the  leg- 
islature was  levelled  at  the  ofifending  character  alone. 

The  decree  in  the  Supreme  Court  on  the  dismissal  of  the 
claim  of  Abel  James,  can  have  no  efiect  in  the  present  action; 
for,  by  §  8  of  the  act  of  29th  March,  1779,  it  is  directed,  that 
this  act  shall  not  debar  any  persons,  who  claim  by  title  para- 
mount  to  the  attainted  or  convicted  traitor,  from  suing  their 
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actions  at  law ;  and  in  §  9  there  is  an  express  provision,  that 
parchasers  evicted  in  ejectment  shall  be  paid  the  value  of  their 
estatea  out  of  the  treasury  of  the  commonwealth,  where  the  re- 
covery is  had  by  any  persons  having  a  lawful  title  thereunto  at 
the  time  of  the  said  sale,  or  afterwards,  by  remamder  or  rever- 
non^  within  twenty  years  after  the  lands  shall  be  sold,  &c. 

The  only  diflSiculty  ren:iaining  is,  whether  the  remainder  limit- 
ed to  Abel  James,  under  the  will  of  Sarah  Parrock,  was  vested 
or  contingent;  for  if  it  was  a  vested  remainder,  it  will  clearly 
take  effect,  notwithstanding  the  destruction  of  the  particular  es- 
tate.    Devise  of  land  to  C,  and  the  issue  of  his  body  living  at  his 
AmiJi^  and  for  want  of  such  issue,  to  the  University  of  Oxford ; 
decreed  that  the  issue  took  an  estate  tail ;  the  issue  were  not  to 
take  by  remainder,  but  by  descent,  and,  as  all  ^  the  posterity 
were  intended  to  take  it,  it  would  not  be  a  contingent  remain- 
der, bnt  a  clear  estate  tail.  Per  Henley  lord-keeper.  Ambl.  385. 
Under  a  devise  to  A  for  life,  and  after  his  decease,  to   and 
amongst  his  issue,  and  in  default  of  issue,  then  over,  A  takes  an 
estate  tail.  4  Term  Rep.  82,  87.     An  estate  is  vested  in  interest 
where  there  is  a  present  fixed  right  of  future  enjoyment.  Fearne 
Cont.  Eem.  2. 

For  the  defendant  it  was  said,  that  the  decree  of  the  Supreme 
Court  on  the  claim  of  Abel  James  respecting  the  lands  therein 
(^Dtained,  was  final  and  conclusive. 

This  case  does  out  depend  on  the  British  statutes,  but  on  our 
own  acts  of  assembly  made  for  special  purposes.  It  is  not  con- 
tended that  this  forfeiture  arose  on  the  act  passed  11th  Februa- 
ry,  1777  (1  St.  Laws,  18),  for  that  respects  a  forfeiture  incurred 
by  a  conviction  in  a  Court  of  Oyer  and  Terminer,  and  does 
not  reach  this  case.  But  it  arises  on  the  act  passed  6th  March, 
1778  (1  St.  Laws,  98),  which  directs,  §  3,  that  persons  not  sur- 
rendering themselves  on  the  day  fixed  by  proclamation,  shall 
undergo  all  such  forfeitures  as  persons  attainted  of  high  treason 
ought  to  do ;  and  in  §  5  it  is  declared  that  all  the  estates,  real 
aud  personal,  whatever,  of  such  traitors,  shall  be  forfeited  ac- 
cording to  their  respective  estates  and  interests  therein.  In  the 
close  of  this  section,  very  general  words  are  made  use  of:  "or 
might  forfeit  by  such  attainder."  This  shows  the  sense  of  the 
legislature ;  that  the  estates  of  persons  attainted  of  high  treason 
under  this  act  should  escheat  to  the  state,  with  all  their  incidenidl 
rights. 

The  statute  of  26  H.  8,  c.  13,  forfeits  estates  tail  by  force  of 
the  words,  "  of  any  estate  of  inheritance."  2  Haw.  453,  §  22. 
FoBt.  100.  This  statute  saves  to  all  persons  their  rights  at  the 
time  of  the  treason  committed,  or  at  any  time  since.  The  same  is 
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then  to  such  issue  male,  -and  his  heirs,  forever,  and  if  he  ahoold 
die  without  issue  male,  then  to  B,  and  his  heirs,  forever ;  it  was 
holden  that  the  first  remainder  to  the  issue  of  A  was  contingent, 
and  being  in  fee,  the  limitation  over  to  B  was  therefore  contin- 
gent, also.  2  Woodeson.  Eng.  Law,  208,  209 ;  cites  1  Ld.  Bay. 
308.  Though  the  second  devise  in  fee  cannot  be  properly 
termed  a  remainder  in  respect  to  the  former  devise  in  fee^  yet 
in  respect  of  the  Ufa  estate^  they  were  both  contingent  remain- 
ders in  fee,  and  as  such  barred  by  a  common  recovery  suffered. 
1  P.  Wms.  509. 

Wherefore  it  was  prayed  that  judgment  should  be  rendered 
for  the  defendant. 

The  cause  was  continued  over,  under  a  cwtia  advisare  vtdi/ 
and  now  in  this  term- the  judges  pronounced  their  opinions,  in 
solemn  arguments,  on  the  bench. 

M'Kecm^  G.  J,  After  fully  stating  the  case  and  the  questionii 
before  the  Court :  — 

Abel  James,  on  the  15th  September,  1779,  filed  his  claim  to 
an  acre  and  a  half  of  land,  in  the  Northern  Liberties  of  Phila- 
delphia, being  parcel  of  the  devise  to  John  Parrock.  He  therein 
set  forth  that  ''John  Parrock  having  no  children,  and  not  being 
likely  to  have  any,  he  thought  he  would  be  entitled  to  the  fee  of 
the  premises;  and  therefore  prayed  the  Court  to  consider  the 
premises,  and  make  such  decree  therein  as  was  agreeable  to  law 
and  justice." 

On  the  13th  of  April,  1780,  the  Court  having  heard  Mr.  Ser- 
geant, then  attorney  general,  in  behalf  of  the  commonwealth, 
and  Mr.  Lewis  for  the  claimant,  dismissed  the  claim. 

It  appears  that  a  supplement  to  the  act  of  attainder  had  passed 
on  the  29th  of  March,  preceding,  by  the  8th  section  of  which 
any  person,  other  than  such  as  claimed  under  the  attainted  or 
convicted  traitor,  might  bring  his  aoiion  for  any  lands  seized  as 
the  estate  of  such  traitor,  in  any  of  the  Courts  of  record  in  the 
state,  in  the  usual  way,  and  have  a  trial  by  jury.  Jameses  claim 
not  being  for  the  pa/ymentof  money ^  or  satiaf action  out  qfJoki^ 
Parrock?8  estatSj  was  therefore  improperly  brought  before  the 
Supreme  Court  in  that  way,  and  could  answer  no  purpose,  unless 
to  get  their  opinion  on  an  abstract  question,  not  cognizable  by 
them,  without  the  intervention  of  a  jury.  However,  as  it  had 
been  disputed  between  the  counsel  whether  John  Parrock's 
estate  was  for  life,  or  in  tail,  the  Court  found  no  difficulty  in  de* 
livering  their  opinion  that  it  was  an  estate  tail ;  but  no  opinion 
was  given  whether  Abel  James  had  a  vested  or  contingent  remain* 
der  in  it,  nor  was  that  point  debated  in  Court.    Abel  James  had 
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exhibited  his  claim  bat  for  a  small  part  of  what  had  been  devised 
to  John  Parrock,  to  the  whole  of  which  he  had^an  equal  right. 
This  circumstance  was  not  unnoticed.  Besides  he  had  not  then, 
and  might  never  have  any  right  to  the  possession  of  the  premi- 
ses ;  whenever  he  should,  it  would  then  be  time  enough  to  bring 
his  ejectment,  or  other  action.  In  every  view,  therefore,  it  ap- 
peared to  be  premature  and  improper,  and  hence  the  claim  was 
dismiseed. 

Having  premised  thus  much,  that  the  report  in  Dallas,  47,  may 
be  fally  understood,  I  shall  proceed  to  give  my  opinion  on  the 
questions  now  formally  before  the  Court. 

It  appears  to  me,  on  full  consideration,  extremely  clear,  that 

John  Parrock,  under  the  will  of  his  sister  Sarah,  took  an  estate 

tail  in  the  premises  mentioned  in  the  declaratioir;  and  that  the 

life  estate  first  given  to  him  in  express  words  was  merged  in  the 

inheritance,  to  effectuate  the  manifest  general  intention  of  the 

testatrix ;  and  that  if  any  of  his  issue  successively  had  lived 

to  the  age  of  twenty-one  years,  a  contingent  fee  would  have 

passed  to  such  issue,  and  the  limitation  to  Abel  James  in  such 

case,  could  never  have  taken  effect  in  j>oe8es8ton.    Yid.  2  Wils. 

822 ;  1  Burr.  38 ;  3  Burr.  1670, 1626 ;  3  Atky.  784 ;  4  Term 

Rep.  82,  and  many  other  cases. 

By  the  attainder,  all  the  estate  of  John  Parrock,  in  Pennsyl- 
Tania,  was  forfeited  to  the  commonwealth,  but  no  more.  It  con- 
tinued in  the  'commonwealth  until  he  and  his  issue  should  be  ex- 
tinct ;  and  if  he  had  ieft  issue  who  should  have  arrived  to  twenty- 
one  yearQ  of  age,  it  would  have  continued  forever.  But  as 
John  Parrock  died  in  1791,  never  having  had  any  lawful  issue, 
the  estate  of  the  commonwealth  then  ceased,  and  the  premises 
devised  to  him  became  vested  in  possession  in  the  assignees  of 
Abel  James,  and  by  their  lease,  in  the  lessor  of  the  plaintiff. 
Plowd.  567 ;  Jenk.  Cent  286,  pi.  21 ;  2  Bac.  125 ;  4  Bl.  Com. 
874. 

The  testatrix  devised  the  premises  to  John  Parrock  in  fee  tail, 
and  if  none  of  the  issue  lived  till  of  age,  the  remainder  in  fee 
to  Abel  James.  !Now  though  it  was  uncertain  whether  any  of 
the  issue  would  live  till  of  age,  yet  that  uncertainty  does  not 
make  the  remainder  to  Abel  James  contingent  in  point  of  inter- 
est, but  only  in  respect  of  the  possession,  and  does  not  come 
within  the  definition  of  a  contingent  estate,    3  Wils.  247. 

Wherever  there  is  a  particular  estate  which  does  not  depend 
on  an  uncertain  event  for  its  continuance,  and  a  remainder  is 
limited  thereon  absolutely  to  a  person  m  esse,  notwithstanding  a 
contingent  remainder  intervenes  between  the  particular  estate 
and  the  limitation  over  to  such  person,  if  such  intervening  limit- 
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ation  does  not  vest  the  fee  absolutely ,  it  is  a  remainder  nested  in 
interest.    1  Co.  137 ;  Hutt.  119. 

"  It  is  not  the  uncertainty  of  ever  taking  effect  in  posgeggian, 
that  makes  a  remainder  contingent ;  for  to  that  every  remain- 
der for  life  or  in  tail  is  and  must  be  liable,  as  the  remainder 
man  may  die,  or  die  without  issue,  before  the  death  of  the  ten- 
ant for  life.  The  present  oapamty  of  taking  effect  in  possessioD, 
if  the  possession  were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate  limited 
in  remainder  determines,  universally  distinguishes  a  vested  re- 
mainder from  one  that  is  contingent."  I  have  cited  the  words 
of  Fearne's  learned  Essay  on  Contingent  Remainders,  in  pa. 
149,  in  illustration  of  which  he  has  cited  several  cases. 

By  this  devise  to  Abel  James,  it  rather  seems  to  me  that  he 
had  an  immediate  fixed  right  of  future  enjoyment,  a  vested  in- 
teresty  which  was  transferable  or  transmissible,  though  it  was 
uncertain  whether  it  would  ever  vest  in  possession ;  for  that  de- 
pended upon  whether  any  of  the  issue  of  John  Parrock  should 
live  to  the  age  of  twenty-one  years  or  not ;  if  any  of  them  had 
lived  so  long,  the  estate  would  have  vested  in  interest  and  pos- 
session in  such  issue  in  fee  by  interposition,  and  the  vested  right 
of  Abel  James  would  have  opened  and  separated  itself  from  the 
estate  tail,  and  have  been  gone  forever.     8  Atky.  774. 

Cases  of  this  sort  do  not  often  occur  here,  but  my  judgmeot 
has  been  guided  by  the  best  information  I  could  obtain ;  and  I 
confess,  I  am  in  a  great  measure  governed  by  the  plain  general 
intention  of  the  testatrix,  collected  from  her  will,  which  ought 
to  take  place,  unless  restrained  by  some  rule  of  law.  Upon  the 
whole,  the  best  opinion  I  can  give  is  in  favor  of  the  plaintiff. 

JS^ippen^  J.  I  am  clearly  of  opinion,  that  the  word  "issue," 
in  the  will  of  Sarah  Parrock,  must  be  construed  a  word  of  lim- 
itation, in  order  to  effectuate  the  intention  of  the  testator,  to 
let  in  the  issue  by  succession,  which  cannot  be  done  unless  the 
estate  given  to  the  father  be  construed  an  estate  tail. 

It  has  been  questioned  whether,  as  John  Parrock  had  the  right 
of  suffering  a  common  recovery,  when  the  estate  came  into  the 
hands  of  the  commonwealth  by  forfeiture,  it  did  not  come  with 
that  right  annexed  to  it,  so  as  to  vest  an  absolute  fee  simple  in 
the  state ;  or  whether,  only  such  an  estate  as  was  liable  to  be  di- 
vested by  him  in  remainder,  after  a  failure  of  issue  of  John 
Parrock. 

No  cases  appear  to  show  that  a  vested  remainder  can  be  fo^ 
feited  by  the  attainder  of  the  tenant  in  tail ;  but  on  the  contrarf, 
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many  anthorities  have  been  cited  by  the  plaintiff's  counsel, 
wMdi  prove  that  the  king  shall  hold  the  forfeited  estate  oulj, 
^dule  the  issue  in  tail  remain. 

Bnt  by  the  express  words  of  the  act  of  assembly  of  1778, 
only  such  lands  and  estates  as  the  persons  attainted  shall  have 
been  possessed  of,  interested  in,  or  entitled  unto,  on  the  4th 
Jnly,  1776,  or  at  any  time  afterwards,  in  their  own  right,  or  to 
their  nse,  or  whereof  any  other  person  or  persons  shall  have 
been  possessed  of,  interested  in,  or  entitled  unto,  to  the  use  of, 
or  in  trust  for  them,  according  to  the  respective  estates  andmter- 
€8fe,  which  the  persons  attainted,  or  any  in  trust  for  them  shall 
have  had  therein,  or  might  forfeit  by  such  attainder,  stand  and 
\)e  forfeited  to  the  state  without  any  office  found,  &c. 

And  by  the  subsequent  act  of  1779,  there  is  an  express  pro- 
vision, that  nothing  in  this  act  shall  be  construed  to  extend  so 
as  to  debar  or  prevent  any  person  or  persons,  other  than  such 
as  claim  under  any  attainted  traitor,  from  pursuing  his  or  her 
action  or  actions  in  any  Court  of  Record  in  the  usual  way,  for 
the  trial  of  his  or  her  title  to  any  lands  seized  as  the  estate  of 
any  such  traitor. 

The  tirst  act  forfeits  only  such  estates  as  the  traitor  had  in  his 
own  right,  or  for  his  own  use,  according  to  the  respective  interests 
which  the  attainted  persons  had  therein ;  the  second  act  expressly 
saves  the  rights  of  all  other  persons  who  do  not  claim  under  the 
attainted  traitor.  The  traitor  can  only  forfeit  his  own  right  and 
estate,  not  the  rights  and  estates  of  others. 

The  case,  lastly,  has  been  taken  up  on  another  ground,  viz. : 
that  the  remainder  in  this  case  is  contingent,  which  is  destroyed 
by  the  forfeiture  of  the  particular  estate  on  which  it  depended. 
The  contingency  is,  that  Abel  James,  his  heirs  or  assigns,  are 
to  have  the  remainder,  on  condition  that  he  or  they  should  pay 
to  the  managers  of  the  Pennsylvania  Hospital  the  sum  of  3002. 
in  three  months«after  the  decease  of  the  tenant  in  tail. 

There  is  an  express  authority  given  to  the  contributors  of  the 
hospital  to  recover  the  3002.,  which  manifests  an  intention  in  the 
testator  that  it  should  rather  be  considered  a  charge  on  the  real 
estate  than  a  condition  to  prevent  its  vesting  in  AbelJames.  To 
construe  it  a  contingent  remainder  would  clash  with  the  very 
'Words  of  the  will,  which  expressly  directs  the  payment  to  be 
made  after  the  death  of  John  Parrock,  whereas  a  contingent  re- 
i^nder  must  vest,  during  the  continuance  of  the  particular  es- 
tate, or  eo  instcmti  that  it  determine. 
The  result  of  my  opinion,  therefore,  is  with  the  plaintiff. 
TeateSj  J.    I  fully  concur  with  my  brethren,  that  John  Par- 
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rock,  under  the  words  of  the  will  stated,  took  an  estate  tail,  llie 
general  manifest  intention  of  the  testatrix  clearly  was,  that  the 
real  estate  should  not  go  over  to  Abel  James,  but  upon  a  failure 
of  issue  of  her  brother.    Her  design  of  giving  him  an  estate  for 
life  is  legally  incompatible  with  her  weightier  intentioDS,  that 
her  brother's  issue  should  inherit  after  his  death  ;  for  if  John 
Parrock  had  only  taken  an  estate  for  life,  his  issue  could  never 
have  taken  ;  and  although  it  eventually  happened  that  he  had 
no  children,  yet  we  must  consider  this  case  as  if  the  fact  bad 
been  otherwise.    2  Wils.  323.    There  are  many  determinations 
which  warrant  the  Oourt  to  give  that  effect  to  the  will  which  will 
best  answer  the  devisor's  general  intention,  though  by  so  doing 
we-  may  defeat  some  particular  intention.     Besides  the  caaes 
mentioned  by  the  chief  justice,  and  those  cited  in  Dall.  48,  vide 
8  Vin.  Abr.  233.  Oowp.  411.  1  Vent.  214.  2  Lev.  68.    3  Keb.  43. 
1  Wms.  371,  399, 62*.  Gilb.  Eq.  Rep.  149. 

It  also  strikes  me  strongly,  that  if  John  Parrock  had  sons  or 
daughters  who  could  have  inherited  this  property,  they  would 
have  taken  it  also  in  tail.     The  limitation  is,  "  to  his  lawful 
issue ;  but  in  case  of  my  said  brother  departing  this  life  without 
such  issue,  or  they  dying  under  the  age  of  twenty-one  yean 
and  without  lawful  issue,  then  the  remainder  over  to  Abel  James, 
his  heirs  and  assigns."      Whatever  were    the  intentions  of 
the  testatrix  in  fact,  she  has  made  use  of  proper  technical  expres- 
sions to  convey  an  estate  in  fee  tail  to  her  brother's  children. 
She  uses  the  words,  '^  issue,"  ^^  such  issue  dying  without  issue," 
and  \^  heirs  and  assigns ;  "  and  we  are  bound  to  say  (in  the  lan- 
guage of  Judge  BuUer,  3  Term  Rep.  493)  that  "  she  understood 
the  meaning  of  each,  and   we   cannot  substitute  one  for  the 
other,  unless,  by  unavoidable  and  necessary  construction,  in  or- 
der to  make  sense  of  the  will."    But  no  such  necessity  exists  in 
this  case.     Yide  Lit.  Rep:  345. 

The  estate  and  interest  of  John  Parrock  in  the  premises  was 
forfeited  to  the  commonwealth  by  his  attainder  of  high  treason. 
The  forfeiture  operated  as  long  as  the  issue  in  tail  should  con- 
tinue, but  no  longer,  according  to  the  cases  cited  by  plaintiff's 
counsel.  The  estate  and  interest  of  the  traitor,  only,  is  for- 
feited by  the  act  of  6th  March,  1778 ;  and,  by  the  supplement 

thereto,  it  is  expressly  declared,  §  8,  that  ^^  this  act  shall  not 
prevent  others  than  such  as  claim  under  any  attainted  or  con- 
victed traitor  from  pursuing  their  actions  in  any  Court  of 
Record." 

The  only  question  which  remains  to  be  considered  is,  whether 
the  remainder  limited  to  Abel  James,  in  fee  simple,  is  a  (X'^ 
^m^^Ti^  remainder  (technically  speaking)  or  vested.    Kit  is  the 
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former,  the  partiovicbr  estate  of  John  Parrock  being  determined 
hj  hie  attainder,  the  contingent  remainder  is  destroyed,  and  the 
commonwealth  shall  have  the  fee,  discharged  of  all  remainders, 
according  to  Palmer's  case.  Noy,  102.  For  the  remainder  can- 
not vest  where  the  particular  estate  is  destroyed  before  the 
contingency  happens  whereby  the  remainder  becomes  vested. 
1  Co.  66,  135.  Bat  if  the  remainder  to  Abel  James  was 
vested,  then  it  is  otherwise. 

A  passage  from  Fearne,  3d  ed.  149,  4th  ed.  328,  has  already 
been  cited  by  the  chief  justice.  The  same  author,  4th  ed.  830, 
adds :  ^^  Wherever  the  preceding  estate  is  limited  so^as  to  de- 
termine on  an  event  which  certainly  must  happen,  and  the  re- 
mainder is  so  limited  to  a  person  in  esse  and  ascel'tained,  that  the 
preceding  estate  may,  h/  any  means,  determine  before  the  expi- 
ration of  the  estate  limited  in  the  remainder,  such  remainder  is 
vested."  To  the  same  effect  are  the  sentiments  of  Lord  Chief 
Justice  Willes,  in  the  case  of  Smith  on  the  demise  of  Dormer  vs. 
Packhurst  et  al.  in  the  House  of  Lords.  3  Atky.  138,  139. 

It  is  said  by  Justice  BuUer,  3  Term  Bep.  494,  that  '^  Courts  of 
law  always  lean  in  favor  of  vesting  estates ; "  and  by  Bider, 
Chief  Justice :  '^  It  is  a  known  rule  of  law,  that  where  particular 
estates  of  freehold  are  limited,  with  particular  contingent  re- 
mainders over  to  persons  not  in  being,  and  then  comes  a  remain- 
der over  in  fee  to  one  in  being,  that  is  a  vested  remainder,  until 
the  intermediate  remainders  come  in  esse,  and  then  it  opens  to  let 
(hem  in."    3  Wils.  246. 

A  limitation  to  one  for  life,  remainder  to  hia  first  and  other 
sons  in  tail  not  then  in  being  (which  is  contingent),  with  remain- 
der to  one  in  esse,  the  last  remainder  is  vested,  notwithstanding 
the  intervention  of  the  estates  tail.  3  Wils.  247,  248. 

A  vested  remainder  may  be  well  limited  after  an  estate  tail, 
whether  the  estate. tail  be  vested  or  contingent.  1  Lord  Eay, 
209.  1  Salk.  224.  Lit.  Rep.  347.  3  Term  Rep.  488  (note  a), 
I?es  vs,  Legge. 

But  after  a  contingOBt  fee  is  limited,  no  subsequent  limitation 
can  be  vested.  10  Co.  85.  1  Sid.  4:7.  1  Lev.  11.  Fearne,  3d  ed, 
160,161,276,277,294,295. 

Tinder  the  authority  of  these  cases,  my  mind  is  satisfied  that 
the  remainder  limited  to  Abel  James  was  a  vested  remainder. 
The  intention  of  the  testatrix  is  clearly  expressed,  that  the  death 
of  John  Parrock  should  precede  the  payment  of  the  300Z. 
charged  on  the  lands,  and  devised  to  the  managers  of  the  Penn- 
sylvania Hospital,  and  consequently  this  construction  is  most 
agreeable  to  such  intention. 
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I  am,  therefore,  clearly  of  opinion,  as  the  execatoiB  and  as- 
signees of  Abel  James  have,  since  the  death  of  the  said  Abel, 
paid  the  8002.  to  that  institntion,  that  the  plaintiff  is  well  enti- 
tled to  a  recovery  of  the  premises. 

AbsentSj  Bradford,  J.,  bnt  he  concurred  in  opinion  with  the 
other  members  of  the  Court.     [See  p.  411.] 

Judgment  for  the  plaintiff 


[MiMOBANBUM.— The  Honorable  William  Bradford,  esq.,  reelgned  his  commiMl<»  m 
of  the  jastioes  of  the  Supreme  Coort  |he  last  day  of  this  term,  and  waa  appointed  attovMj 
general  of  the  United  States.  The  Honerable  Thomas  Smith,  esq.,  was  appointed  to  aacceed 
him,  and  his  commission  quamdm  ae  bmegeaseritt  dated  the  Slst  Janoary,  1794^  was  pubUabei 
in  open  Ck>art  on  the  .7th  April,  1794.] 


APEIL  TEEM,  1794. 

Present,  M*KEAN,  CHIEF  JUSTICE ;  8HIPPEN,  YEATES,  AND  BMFTH, 

JUSTICES. 


Samuel  Penrose  and  Thomas  Flebson,  executors  of  Pluneet 
Fleeson,  v8.   Daniel  King,   surviving  obligof    of   Joseph 

MOOBE. 

The  presumption  of  payment  of  a  bond,  arising  from  len^rth  of  time,  BhaU 
be  suspended  between  Ist  January,  1776,  and  dlst  June,  1784,  under  the  law 
passed  21st  June,  1781. 

Debt  601.  9ur  obligation,  dated  8th  December,  1768,  condi- 
tioned for  the  payment  of  4:01.  on  the  Ist  January,  1769.  Plea, 
payment,  with  leave  to  give  the  special  matter  in  evidence. 

The  defendant  was  secnrityfor  Moore,  a  blacksmith,  who  was 
deceased,  and  worked  for  the  plaintiff  by  supplying  him  with 
sundry  articles  as  an  upholsterer.  He  rested  his  defense  on  the 
presumption  arising  from  length  of  time,  there  being  no  receipts 
indorsed  on  the  bond,  or  any  proof  of  a  demand  made  on  the 
principal  or  surety.  He  also  contended,  that  it  appeared  from 
the  books  of  the  testator  that  Moore  had  settled  an  account  with 
him  on  the  27th  November,  1770,  and  received  a  balance  from 
him  of  32.  3^.  2d.  /  and  thence  inferred  it  was  highly  probable 
that  the  bond  had  been  discharged  in  some  other  manner,  which 
could  not  now  be  made  appear. 
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On  inBpectioii  of  the  books,  it  appeared  that  the  accoant  was 
opened  on  the  9th  November,  1761,  and  continued  to  the  7th  . 
March,  1773.  It  consisted  of  a  variety  of  articles  furnished  by 
Moore,  and  of  many  different  sums  paid  him  by  the  testator. 
Ko  notice  whatever  was  taken  of  the  bond  in  any  part  of  the 
books.  The  sum  of  8L  3s,  2d.  was  charged  against  him  as  paid 
in  November,  1770,  but  the  same  was  not  the  exact  balance  of 
their  dealings  in  the  book.  More  died  in  1780  or  1781,  and  in 
the  former  year  made  a  voluntary  conveyance  to  one  William 
Smallwood,  of  two  small  houses  and  lots  of  ground  in  the  city 
of  Philadelphia. 

For  the  defendant  it  was  urged,  that  where  no  interest  had 
been  paid  on  a  bond  for  twenty  years  it  shall  be  presumed  to  be 
satisfied,  and  Lord  Raymond  has  left  it  to  the  jury  on  sixteen 
years,  where  there  were  circumstances  to  fortify  the  presump- 
tion. 1  Espin.  254  (London  edit).  1  Burr.  434,  calls  it  18 
years.  Cowp.  109.  This  rule  had  also  been  recognized  in 
equity.  2  Atky.  144,  Should  the  time  be  thought  to  fall  short 
of  twenty  years,  yet  the  account  settled  between  the  parties  and 
no  notice  taken  of  the  demand  would  fortify  the  presumption  of 
payment  1  Term  Rep.  270.  In  Cowp.  109,  Lord  Mansfield 
lays  down  the  rule  that  where  no  interest  appears  to  have  been 
paid  for  sixteen  years,  a  jury  may  presume  the  debt  to  be  dis- 
charged. 

It  was  of  no  moment  to  the  defendant,  whether  the  length  of 
time  operated  as  a  positive  bar,  or  the  payment  was  to  be  in- 
ferred from  thence  under  the  legal  decisions. 

For  the  plaintiff  it  was  said,  that  there  existed  no  statute  of 
limitations  in  England  respecting  personal  demands,  until  21 
Jac.  1,  about  1626.  The  doctrine  of  twenty  years  presumption 
wag  first  taken  up  by  Lord  Hale,  who  was  followed  by  Lord 
Holt,  and  afterwards  by  Lord  Raymond.  1  Term  Rep.  271.  In 
the  case  of  a  bond.  Lord  Mansfield  says  (lb.  272)  he  believed 
no  positive  time  had  been  expressly  laid  down  by  the  Court ;  that 
it  might  be  eighteen  or  nineteen  years. 

Under  the  act  of  assembly  passed  21st  June,  1781,  1  St.  Laws, 
496,  Loose  Laws,  468,  §  10,  enacts,  that  '*  no  debt  or  demand, 
which  was  not  barred  by  any  act  for  the  limitation  of  actions,  on 
the  let  January,  1776,  shall  be  barred  by  the  said  act,  until  two 
years  after  passing  of  the  same,  and  until  such  time  as  is  limited 
hy  law,  accordipg  to  the  nature  of  each  case."  And  the  act 
passed  12th  March,  1783, 2  Dall.  Laws,  91 ;  Loose  Laws,  138,  §  6, 
directs  that  no  act  of  limitations  shall  run  between  the  1st  Janua- 
44 
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ry,  1776,  and  the  2l8t  June,  1784.  And  therefore  8  years,  6  montha, 
and  21  days  are  to  be  taken  from  the  calculation  of  time  on 
which  the  limitation  act  is  to  operate.  It  is  true,  our  limitadon 
act  does  not  mention  obligations,  but  the  resolutions  of  Gourts 
of  justice,  as  to  the  legal  presumption,  have  sprung  from  that 
source ;  and  itbi  eadem  ratio^  ihi  idem  jvs.  Consequently,  if 
the  position  is  right,  there  remain  only  15  years,  5  months,  and 
6  days  from  the  time  of  payment  of  the  bond,  until  the  suit 
brought,  which  is,  of  itself ^  not  sufficient  to  infer  a  presumption 
of  payment. 

There  is  no  corroborating  circumstance  in  this  case  to  fortify 
the  presumption  of  payment,  nor  indeed  any  proof  of  a  settle- 
ment of  accounts.  The  sum  paid  was  on  the  foot  of  a  running 
account.  The  jury,  therefore,  must  determine  on  the  circum- 
stances, whether  there  is  proof,  satisfactory  to  their  minds,  to 
evince  the  discharge  of  the  bond. 

By  the  Court  Keither  the  English  statute  of  21  Jaa  1,  nor 
our  limitation  act,  prescribes  the  period  when  a  suit  on  a  bond 
shall  be  barred.  But  the  judges  there,  adverting  to  the  princi- 
ple on  which  the  statute  of  James  was  enacted,  have  determined 
that  after  a  certain  length  of  time,  the  law  will  presume  that« 
debt  on  bond  has  been  discharged ;  and  the  Courts  here  have 
adopted  the  same  idea,  in  order  to  prevent  stale  outstanding 
debts,  founded  on  obligations,  from  being  recovered,  unless  the 
delay  can  be  aceounted  for. 

Our  legislature,  for  wise  reasons,  have  determined  that  the 
operation  of  the  limitation  act  should  be  suspended  between  the 
1st  January,  1776,  and  the  21st  June,  1784.  And  we  think  we 
tread  in  the  steps  of  the  English  judges  exactly,  when  we  de- 
'  clare  our  opinion,  that  during  this  period,  the  presumption  of 
payment  of  a  bond,  arising  from  length  of  time,  should  also  be 
suspended.  This  will  necessarily  throw  out  of  the  calculation 
8  ]^ears,  5  months,  and  21  days. 

The  length  of  time,  then,  ofitsdf  is  no  positive  bar  in  this 
case ;  but  the  circumstances  offered  being  matters  of  fact,  are 
proper  evidence  to  be  left  to  the  jury  to  decide  on  the  presump- 
tion. The  impression  which  the  evidence  has  made  on  their 
minds,  after  a  calm  and  dispassionate  consideration  of  all  tiie 
circumstances,  must  determine  their  verdict. 

Verdict  for  the  defendant 

Mr.  Levy,  for  the  plaintiffs, 

Mr.  Thomas,  for  the  defendant. 
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Pis&BE  DuooioN  V8,  Geobge  Caspsb  Sohbbpfel. 

A  day  book  is  eyidence  not  only  of  the  delivery  of  goods,  but  ;of  their 
prices  also,  prima  facie :  oditer  of  money  lent  or  cash  paid. 

Indbbitatus  assumpsit,  for  cooper's  work,  done  in  St.  Domin- 
go for  the  defendant ;  the  balance  claimed  {being  490  dollars. 
Pleae,  non  assumpsit  and  payment. 

The  plaintiiF  was  sworn  to  the  original^entries^^in  his^day 
book ;  and  a  contest  arose  whether  these^entries  were  any  ey- 
idence of  the  prices  of  the  work. 

Per  Curiam.  We  have  often  heard  this^point  agitated  at  the 
bar,  and  we  think  with  little  reason. 

We  are  of  opinion  that  day  books  are  not  only  evidence^of 
the  delivery  of  goods,  but  of  their  prices  2^%o^  prima  facie.  How 
else  oonld  the  prices  of  broad-cloths,  linen,   cambric,   &c.,  of 
different  degrees  of  fineness,  be  ascertained,  after  a  length  of 
time  1  A  contrary  doctrine  wonid  render  our  usage  of  <6mall  ad- 
vantage to  the  mercantile  or  mechanical  part  of  the  community. 
But  the  evidence  arising  from  the  books  does  not  preclude 
either  party  from  going  into  other  proof.  The  matter  as  to  prices 
is  left  fully  open  to  disquisition,  and  the  judgment  of  the  jury  is 
to  be  formed  on  the  whole. 

The  necessity  of  the  case,  however,  which  gave  birth  to  our 
practise  m  this  particular,  by  no  means  warrants  that  entries  in 
day  books  should  be  considered  as  evidence  of  money  lent  or 
cash  paid.  In  those  instances  the  necessity  does  not  exist ;  for 
the  party  has  it  in  his  power  to  take  notes  or  receipts,  iii  the  or- 
dinary course  of  dealing. 

Yerdict  for  the  plaintiff- for  490  dollars,  and  6  cents  costs. 
Mr.  Dn  Ponceau,  ^o  qiLer. 
Mr.  Ingersolj^w  def. 


TfloiiAB  Speakman  vs.  Geobge  Peaboe. 

On  a  recognizance  before  a  Justice  of  the  peace  in  nature  of  special  bail, 
the  principal  cannot  be  surrendered  by  the  bail  after  the  expiration  of  six 
months. 

OsBTioBABi  to  Samuel  Price,  of  Delaware  county,  esq,,  one 
of  the  justices  of  the  peace. 

A  very  regular  and  formal  return  was  made  to  the  certiorari^ 
by  which  it  appeared  that  after  due  process  issued,  judgment 
had  been  given  by  the  justice  for  the  plaintiff  against  one  Irwin 
Armstrong  for  Ql.  16s.  7d.y  a  just  debt,  on  the  23d  September, 
1792 ;  that  execution  had  been  respited  for  six  months,  on  the 
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said  ArmstroDg  entering  into  recognizance  to  the  plaintifT,  with 
the  said  Pearce  as  his  secaritj,  in  the  nature  of  special  bail,  on 
condition  to  deliver  the  body  of  the  said  Armstrong  to  the  sheriff 
of  the  county,  at,  or  any  time  before,  the  expiration  of  the  aaid 
six  months,  or  that  the  money  should  be  paid. 

That  after  the  expiration  of  the  six  months,  a  summons  had 
issued  to  Pearce,  to  show  cause  why  he  should  not  paj  the 
debt  adjudged,  and  that  Pearce  appearing  upon  the  return  there- 
of^ and  not  showing  sufficient  cause,  judgment  had  been  ordered 
against  him. 

It  was  admitted  by  the  connsel  that  the  principal  had  been 
surrendered  to  the  sheriff,  after  the  issuing  of  the  summons  to 
show  cause,  and  before  the  return  thereof. 

Mr.  Thomas,  for  the  plaintiff,  remarked  that  the  act  of  as- 
sembly of  5th  April,  1785,  enlarging  the  summary  jurisdiction 
of  justices  of  the  peace,  referred  to  the  act  of  assembly  of  7th 
March,  1745  (2  Dall.  Laws,  305,  §  3).  Under  the  latter  act 
(pa.  205),  the  tenor  of  the  recognizance  was  pointed  out,  which 
minutely  agreed  with  that  taken  in  this  cause,  and  returned  by 
the  justice.  The  condition  is,  to  surrender  the  body  of  the 
principal  within  the  six  months,  or  pay  the  debt.  The  security 
has  failed  in  the  first  and  must  submit  to  the  latter.  It  could 
not  properly  be  called  special  bail,  because  the  recognizance 
must  be  taken  after  judgment  rendered.  In  common  cases  a 
ea.  m.  issues  to  give  notice  to  the  bail ;  but  under  the  act  of  1745 
the  time  of  surrender  is  expressly  fixed.  It  is  admitted,  how- 
ever, that  if  the  principal  should  die  within  the  six  months,  the 
bail  would  not  be  liable,  because  he  has  that  whole  time  to  sur- 
render him. 

Mr.  Tilghman  for  the  plaintiff,  argued,  that  the  procedure 
partook  of  the  nature  of  special  bail,  and  that  therefore  the 
STurender  before  the  return  of  the  summons  to  show  cause 
should  excuse  the  bail,  ex  gratia.  In  the  usual  course  of  prac- 
tise, if  the  principal  dies  after  the  return  of  the  oa.  sa,^  though 
before  the  suing  out  the  scire/aoias^  the  bail  are  fixed  with  the 
debt  and  costs.  2  Wils.  67 ;  2  Lord  Baym.  1452.  But  it  is  ad- 
mitted, that  under  the  102.  act,  the  bail  are  not  fixed  until  the 
expiration  of  the  six  months ;  consequently  a  greater  latitude  is 
given  to  the  bail  than  in  common  cases.  But  here  the  justice 
does  not  allow  him  an  equal  privilege,  as  to  the  time  of  render. 

^JSy  the  (hurt.    The  bail  in  this  case  is  fixed  by  the  law  under 
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the  express  terms  of  his  recognizance.  He  was  either  to  surren- 
der the  original  debtor  in  six  months,  or  pay  the  money  ad- 
judged. Though  the  recognizance  is  said  to  be  in  the  fuUnre  of 
qpecial  bail,  it  is  not  to  be  such  in  all  things.  We  apprehend 
this  to  have  been  the  constant  usage  under  the  act  of  1746.  Let 
the  judgment  of  the  justice  be  affirmed. 


John  Dosbakoe  vb,  William  Stbwabt. 

On  a  promissory  note  for  *'  lawfal  money  "  given  at  Wyoming  in  1778,  it 
ah&U  be  intended  for  bo  much  '*  lawful  money  of  Connecticut,*'  and  be  goY- 
amed  by  the  scale  of  depreciation  of  that  state. 

Wsrr  of  error  to  the  Common  Pleas  of  Luzerne  county. 
The  suit  was  brought  to  June  term,  1791,  on  a  promissory 
note,  dated  16th  June,  1778.    The  declaration  stated  it  to  be  for 
lOOi.'"  lawful  money ^^'^  meaning  "lawful  money  of  the  state  of 
Connecticut." 
In  January  term,  1793,  the  defendant  confessed  judgment  to 
V  the  plaintiff,  reserving  liberty  to  move  the  Court  for  their  opin- 
ion, whether  the  debt  should  be  reduced  by  the  Pennsylvania  or 
Connecticut  scale  of  depreciation.    The  point  was  afterwards 
moved,  and  the  Court  were  of  opinion  that  the  debt  should  be 
calculated  by  the  Connecticut  scale,  and  gave  judgment  for  the 
plaintiff  for  602.  Vis.  lid.  damages,  and  62.  is.  lOd.  costs. 

Upon  the  record  being  read,  the  Court  here  observed,  that  the 
same  point  had  come  before  M^Kean,  C.  J.,  and  Yeates,  J.,  at 
Kisi  Prins,  at  Wilkesbarre,  May  assizes,  1792,  between  Bnrret, 
administrator  of  Hibberd,  and  Spencer,  when  they  were  clearly 
of  opinion,  in  a  like  case,  that  the  money  should  be  reduced  by 
the  Connecticut  scale.  The  term,  "  lawful  money,"  is  almost 
peculiar  to  the  people  of  that  state,  and  the  import  of  the  words 
is  thoroughly  ascertained  there.  It  was  a  transaction  between 
people  who  ditimed  to  be  citizens  of  that  state,  and  it  is  well 
blown  that  Connecticut  exercised  jurisdiction  at  Wyoming  sev- 
eral years  after  the  revolution.  Luzerne  was  not  erected  into 
a  county,  by  our  laws,  until  the  25th  September,  1786.  The 
parties  must  necessarily  have  had  in  contemplation  the  '^  lawful 
money  of  Connecticut,"  when  the  note  was  given.  Proceedings 
of  the  Court  below  affirmed. 

Ur.  Tilghman,  pro  quer. ;  Mr.  Thomas,  j>nt>  def. 
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Respublioa  v8.  Miebs  Fishbb,  Esq. 

Respublica  V8.  John  F.  Mifflin,  Esq. 

An  attorney  at  law  has  privilege  in  being  exempted  from  the  offices  of  orer- 
seer  of  the  poor,  supervisor  of  the  public  roads,  and  constable,  but  not  fttan 
arrest  or  militia  duty. 

The  defendants  were  returned  respectively  as  overseers  of  the 
poor  of  the  city  of  Philadelphia,  at  a  city  sessions,  on  the  25th 
March,  1792,  before  the  mayor,  two  aldermen  of  the  dty,  and  two 
justices  of  tlie  peace  of  the  county  of  Philadelphia. 

The  defendants  severally  appeared,  and  claimed  their  privil- 
ege as  attorneys  of  this  Court  and  of  the  Courts  of  Conunon 
Pleas,  and  as  counsel  practising  in  the  same  Courts,  and  in  the 
Supreme  Court  of  the  United  States.  The  sessions  overruled 
their  pleas  of  privilege,  and  appointed  them  respeotively  to  the 
office  of  overseers  of  the  poor,  but  had  not  imposed  their  fines 
for  refusal  to  serve  therein  when  the  certioraris  were  taken  ouL 

It  was  insisted  by  the  defendants  that  the  privilege  of  officers 
of  justice  was  the  privilege  of  the  Court  to  which  they  belonged. 
4  Burr.  2109.  An  attorney  is  exempt  from  serving  as  sheriff  of 
a  corporation,  though  a  coporator  and  resident  before  and  when 
admitted  attorney.  lb.  He  shall  not  be  chosen  collector  of  the 
lord's  rent  within  a  manor  when  it  is  copyhold,  though  it  be  part 
of  his  tenure ;  nor  amerced  for  not  doing  his  suit  at  the  lord^s 
Court,  when  his  attendance  at  Westminster  is  required.  1  Vent 
16,  29.  T.  Raym.  179.  He  shall  not  be  appointed  bailiff  of  a 
corporation.  1  Barnes,  29  (edit.  1754),  Richmond's  case.  An 
attorney  is  privileged  from  being  appointed  a  constable,  or  being 
elected  into  any  other  office  against  his  will.  Cro.  Car.  889,  585. 
Noy,  112.  He  shall  not  be  made  church  warden  of  a  parisL  3 
Rol.  Abr.  272,  c.  16.  17  Vin.  508,  pi.  I. 

If  it  was  deemed  necessary  in  England,  for  the  administration 
of  justice,  that  the  officers  of  Courts  should  be  vested  with  ce^ 
tain  privileges,  the  same  necessity  subsists  also  here,  though 
not  founded  on  immemorial  custom  ;  and  it  has  been  held,  that 
a  general  statute  shall  not  be  construed  to  oust  the  privilege  of 
the  officers  of  the  Courts  of  justice.  Palm.  403. 

The  bar  of  Pennsylvania  claim  not  the  undue  privilege  of 
being  exempted  from  arrests ;  the  general  justice  of  the  country 
should  alike  pervade  all  ranks  and  professions.  Nor  do  they 
claim  exemption  from  serving  in  the  militia,  or  pfiiying  substi- 
tutes in  their  stead ;  it  is  a  great  national  servicey  to  which  all 
men  are  bound  equally  to  contribute.  A  late  case  in  the  Com- 
mon Pleas  at  Westminster  has  put  this  latter  point  on  a  proper 
footing.    2  Blackst.  Bep.  1123,  Gerard's  case. 
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Mr.  Thomas,  for  the  city,  urged  that  the  practitioners  of  the 
law  cannot  rest  their  pretensions  on  the  ground  of  usage  irame- 
morial,  'which  is  the  source  from  ^Thence  the  attorneys  in  Eng- 
land derive  their  exemption  ;  and  it  would  scarcely  be  tolerated 
here,  should  the  doctrine  of  privilege  as  to  attorneys  be  adopted 
in  the  same  latitude  in  which  it  is  received  at  Westminster. 
An  attorney  there  cannot  be  arrested  by  original  process,  but 
only  by  bill ;  Doug.  299,  300 ;  nor,  according  to  some  authori- 
ties, conld  he  be  compelled  to  serve  in  the  militia.  2  Stra.  1143. 
Cro-  Car.  11,  389.  2  Barnes,  33.  Beaton's  case. 

The  act  of  assembly  "  for  the  relief  of  the  poor,"  passed  March 
9,  1771  (Prov.  Laws,  404),  made  perpetual  by  the  act  passed 
March  25,  1782  (2  Dall.  Laws,  20),  makes  no  exceptions  in  tiavor 
of  any  class  of  men.  Those  who  are  returned  by  the  overseers 
of  the  poor  going  out  of  office,  and  shall  be  nominated  by  the 
dty  sessions,  must  take  on  them  that  burthen,  or  forfeit  201.  for 
the  use  of  the  poor  of  the  city.  Pa.  407,  §  14.  If  attorneys 
had  an  exemption  at  common  law,  they  are  deprived  oi'  it  by 
these  acts  of  the  legislature. 

The  office  of  an  overseer  of  the  poor  cannot  be  compared  to 
that  of  a  constable ;  the  latter  may  be  deemed  incompatible 
with  the  duties  of  an  attorney,  but  an  attorney  may  hold  the 
former  without  injuring  himself  or  his  clients.  But  Gerard's 
case  establishes  another  important  distinction ;  where  the  ser- 
vice to  which  the  attorney  is  appointed  is  not  personalj  but  may 
be  camrmded  for  a  certain  sum  (as  in  this  instance,  202.),  his 
privilege  does  not  hold.  2  Bl.  Kep.  1130.  As  a  good  citizen,  he 
ought  to  submit  cheerfully  to  rhe  common  burthens  incident  to 
men  of  property  in  the  community. 

The  Court  observed  that  the  cases  were  not  regularly  before 
them,  no  fine  having  been  laid  by  the  city  sessions  on  the  de- 
fendants for  refusing  to  serve  in  the  office  to  which  they  were 
nominated  when  the  certiorarts  were  put  in.  To  settle  the 
question,  however,  they  would  not  decline  giving  their  senti- 
ments. 

The  uniform  practise  of  Courts  of  justice  in  Pennsylvania  has 
established  that  attorneys  are  entitled  to  privilege.  The  fourth 
Tule,  regulating  the  practise  of  the  Supreme  Court,  fully  recog* 

sizes  it  It  seems  they  do  not  claim  an  exemption  from  arrests, 
or  militia  duty ;  indeed,  in  the  former  case,  we  have  understood, 
that  a  judicial  decision  many  years  ago  has  settled  that  point,  in 
the  case  of  one  John  Eobinson,  an  attorney,  who  claimed  such 
privilege,  but  it  was  denied  to  him  on  solemn  argument.  In 
what,  then,  can  the  privilege  of  the  bar  consist,  unless  it  be  in 
the  exemption  from  me  duties  of  overseers  of  the  poor,  super- 
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vieors  of  the  public  roade  and  highways,  constables,  and  other 
such  inferior  offices  ?    It  is  said  an  attorney  may  pnrsne  the  line 
of  his  profession,  and  yet  sustain  the  character  of  overseer  of 
the  poor  and  discharge  the  duties  of  that  office  also.     We  well 
know,  from  the  frequent  excuses  made  to  us  by  overseers  of  the 
poor,  who  are.  summoned  as  jurymen,  that  in  their  idea,  both 
functions  cannot  properly  be  discharged  by  the  same   person; 
besides,  may  it  not  happen,  that  the  attorney  acting  quctiennu 
overseer,  may  be  called  on  to  advocate  on  an  order  of  removal, 
the  interests  of  townships  diametrically  opposite  to  those  of  the 
city  or  township  which  he  represents  in  another  capacity  ?  This 
surely  would  involve  a  strange  confasion,  if  not  incompatibility 
of  character. 

On  the  whole,  we  are  of  opinion,  that  the  privilege  of  an  at- 
torney exempts  him  from  being  nominated  to  the  office  of  an 
overseer  of  the  poor. 


BOBBBT  BOBB   V8.  ThOMAS  M'EwEN. 

Court  will  not  appoint  auditors  under  the  depreciation  act  of  3d  April, 
1781,  unless  it  appears  that  the  contract  arose  between  the  Ist  JanuaE7,lTn, 
and  Ist  March,  1781. 

Mb.  Ingsbsol,  for  the  plaintiff,  moved  for  the  appointment  of 
auditors,  under  the  act  of  assembly  of  3d  April,  1781,  on  Ae 
affidavit  of  the  plaintiff,  that  the  dispute  between  the  parties  was 
wholly  about  depreciation,  and  obtained  a  rule  to  show  cause. 

Mr.  Hallowell,  for  the  defendant,  now  showed  cause,  and  ex- 
cepted to  the  affidavit,  that  it  did  not  state  the  contract  to  have 
arisen  between  the  1st  January,  1777,  and  the  Ist  March,  1781, 
agreeably  to  the  act.    He  stated  that  the  contract  between  the 
parties  was  dated  27th  February,  1775,  and  produced  the  origi- 
nal articles  of  agreement,  whereby  the  plaintiff  agreed  to  con- 
vey certain  lands  to  the  defendant,  in  consideration  of  360^.  pay- 
able by  installments ;  and  that  all  the  moneys  were  discharged 
except  the  last  three  payments,  which    he  agreed,  if  due  on 
principles  of  equity  and  good  conscience,  were  payable  in  spe- 
cie.   He  also,  produced  several  of  the  cancelled  bonds  which  had 
been  taken  up  by  the  defendant ;  and  insisted  that  the  plaintiff's 
object  was,  by  a  reference,  to  reduce  the  payments  which  had 
been  made  during  the  war,  and  were  now  finally  settled.  . 

The  Court  strongly  inclined  against  granting  the  plaintiff's 
motion ;  but,  on  the  importunity  of  Mr.  Ingersol,  who  alleged 
that  he  was  unprepared  to  go  into  a  statement  of  facts  in  the  ab- 
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sence  of  his  client,  the  motion  was  continued  by  consent,  and 
agreed  to  be  argned  before  the  jadges  at  Nisi  Prius,  at  the  next 
Prius  Court,  to  be  held  for  Huntingdon  county. 

Fbter  Wikoff  and  IsiLAO  Wikofp  V8.  Tenoh  Coxb,  John  Rebd, 

and  Standish  Fobbb. 

Where  arbitrators  or  referees  under  a  rule  of  Court  have  been  guilty  of 
gross  injustice,  or  hare  made  a  plain  mistake,  the  Court  will  interpose;  but 
the  injustice  or  error  must  be  clearly  and  satls&ctorily  proved. 

SdPBBMB  CouBT,  January  Term,  1793. 
Philadelphia  County,  ss : 

Thb  Declaration. —  Tench  Coxe,  John  Reed,  and  Standish 
Forde,  late  of  the  county  aforesaid,  merchants,  were  attached  to 
answer  Peter  Wikoff  and  Isaac  Wikoff,  of  a  plea  of  trespass  on 
the  case,  &c.;  and  thereupon  the  said  P.  and  J.,  by  Jared  Inger- 
Bol,  their  attorney,  complain  and  say,  that  on  the  1st  day  of  Jan- 
uary, Anno  Domini,  1788,  at  the  city  of  Philadelphia,  in  the 
county  aforesaid,  a  certain  dispute  was  subsisting  between  the 
said  P.  and  J.  on  the  one  part,  and  the  said  T.  J.  and  S.  as- 
fiignees  of  Isaac  Sidman,  an  insolvent  debtor,  and  trustees  for 
the  creditors  of  the  said  I.  S.,  to  compromise  and  determine 
which,  as  well  the  said  P.  and  J.  as  the  said  T.  J.  and  S.  put 
themselves  upon  the  arbitration  of  Andrew  Bunner,  William 
Pollard,  and  Peter  W.  Gallaudet,  arbitrators,  indifferently  cho- 
sen between  them,  to  award,  order,  and  adjudge  of  and  con- 
cerning the  said  dispute ;  in  consideration  whereof,  and  in  cor>- 
sideration  that  the  said  P.  and  J.  had  undertaken  and  promised 
to  the  said  T.  J.  and  S.  to  perform  and  fulfil  the  award  of  the 
said  arbitrators  on  their  part,  the  said  T.  J.  and  S.  on  the  20th 
day  of  June,  Anno  Domini  1788,  at  the  county  aforesaid,  un- 
dertook, and  to  the  said  P.  and  J.  faithfully  promised  to  per- 
form and  fulfil  the  award  of  the  said  arbitrators  on  their  part; 
and  the  said  P.  and  J«  in  fact  say,  that  the  soid  arbitrators 
having  taken  upon  themselves  the  burden  of  the  said  arbitra- 
tion, afterwards ;  to-wit :  on  the  30th  day  of  June,  in  the  year 
last  aforesaid,  at  the  county  aforesaid,  awarded,  ordered,  and 
adjudged,  of  and  concerning  the  same  premises,  in  form  follow- 
ing ;  to-wit :     We  the  subscribers,  arbitrators,  appointed  by  P. 
and  I.  W.  on  the  one  part,  and  T.  C.  J.  R.  and  S.  F.  assignees 
of  I.  S.  on  the  other  part,  to  settle  the  accounts,  and  ascertain 
the  balance  between  the  said  P.  and  I.  W.  and  J.  S.,  having  ex- 
amined the  accounts  and  vouchers,  and  heard  the  allegations  of 
the  parties,  are  of  opinion  that  the  balance  of  34002. 16s.  Q^d. 
was  due  from  the  said  I.  S.  to  the  said  P.  and  I.  W.  on  the 

2d  November,  1782,  including  interest,  the  said  P.  and  I.  W, 
46 
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have  since  paid  for  the  said  I.^S.  to  Nathaniel  Tracy,  and  that 
the  certificates  in  the  hands  of  the  said  P.  atid  I.  W.  do  remain 
their  property,  having  charged   them  with  the  amonnt.     The 
private  account  of  Isaac  Wikoff  respecting  the  first  cost  and  pi^ 
ceeds  of  the  adventure,  per  brig  Schuylkill,  is  not  taken  notice 
of  in  this  settlement;  whereby  the  said  P.  and  I.  W.  become  en- 
titled to  have  and  receive  from  the  said  T.  J.  and  S.  the  anm 
of  566Z.  138.  id.  being  the  rate  of  dividend  upon  the-snm  re- 
ceived by  the  said  T.  J.  and  S.  of  the  efiects  of  the  said  L  S. 
which  the  creditors  of  the  said  I.  S.  had  agreed  to  dietribnte 
among  themselves,  and  which  the  creditors  of  the  said  L  S. 
did  receive,  except  the  said    P.  and   I.  W.;  and  the  said  P. 
and  L  W.   in   fact  say,   that    although   tliey  were   rea^j  on 
their  part  to  perform   the  award  of  the  said    arbitrators,  yet 
the  said  T.  J.  and  S.,  their  promises  and  assumptions  aforesaid, 
in  form  aforesaid  made,  not  regarding,  but  contriving  and  fraud- 
ulently intending  the  said  P.  and  I.  W,  in  this  behalf,  craftily 
and  subtly  to  deceive  and  defraud,  the  said  sum  of  5662.  139. 
id.  awarded  to  the  said  P.  and  I.,  in  manner  aforesaid,  by  the 
referees  aforesaid,  have  not  paid,  nor  hath  any  of  them  paid  to 
the  said  P.  and  I.  W.  or  either  of  them,  although  to  pay  the 
same  the  said  T.  J.  and  S.,  on  the  Ist  day  of  January,  Anno 
Domini,  1789,  and  often  afterwards  at  the  county  aforesaid,  by 
the  said  P.  and  I.  were  required.    [Then  followed  a  second  gen- 
eral count  for  6661.  18d.  id.  for  money  had  and  received  by  the 
defendaints  to  the  use  of  the  plaintiffs.] 
To  the  damage  of  the  said  P.  and  L  W.  68001.  and  thereupon 

they  bring  suit,  &c.    Pledges,  &c. 

Special  pleas  to  the  first  count. —  And  noj^r  here  at  this  day, 

to-wit,  on  Wednesday,  the  eighth  day  of  December,  Anno  Dom- 
ini 1790,  of  the  term  of  December,  until  which  day  the  said 
T.  J.  and  S.  had  leave  to  imparle,  and  then  to  answer,  &c  be- 
fore the  justices  of  the  said  Court,  came  as  \Vell  the  said  P  and 
I.  W.  by  J.  I.,  their  attorney  aforesaid,  as  the  said  T.  J.  and 
S.,  by  John  D.  Coxe,  their  attorney,  and  the  said  T.  J.  and  S.  de- 
fend the  force  and  injury,  when,  &c.  and  say  that  the  said  P. 
and  I.  ought  not  to  have  and  maintain  their  said  action  against 
them,  because  they  say  that  true  it  is  that  they  did  submit  them- 
selves to  stand  to  the  award  of  the  said  A.  B.,  W.  P.,  and  P.  W. 
G.,  arbitrators  aforesaid,  aiid  that  they  the  said  T.  J.  and  S.  did 
undertake  to  peribrm  and  fulfil  what  the  said  arbitrators  should 
adjudge  on  their  part  to  be  performed,  as  in  the  declaration  afore- 
said is  alleged,  but  that  the  said  L  S.,  on  the  9th  day  of  Kdvem- 
her,  Anno  Domini  1782,  at  the  cotihty  aforesaid,  did,  by  a  eer- 
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tain  writing  qi  aBsignment,  sealed  with  the  seal  of  the  said  L,  and 
to  the  Court  now  here  shown,  whose  date  is  the  same  day  and 
year  aforesaid,  assign  all  his  estate,  real,  personal,  and  mixed, 
nnto  the  said  T.  J.  and  8.,  their  heirs,  executors,  administrators, 
and  assigns,  in  trust,  for  the  use  of  all  his  creditors,  in  equal 
shares  and  proportions,  according  to  their  respective  demands, 
without  any  preference  to  one  more  than  another;  and  the  said 
L  8.  'was  then  and  there  ii;idebted  to  the  said  P.  and  I.  W.,  in  a 
certain  sum  of  money.    And  the  said  T.  J.  and  8.  further  say, 
that  before  the  submission,  and  the  said  promise  of  the  said  T. 
J.  and  8.  made,  and  before  the  arbitrators  made  any  award 
between  them  and  the  said  P.  and  I.  W.,  the  said  P.  and  I.  being 
partners  in  trade,  and  the  said  P.  and  I.  W.,  and  the  said  I.  S. 
and  a  certain  Jonathan  8mith  being  partners  in  other  trade,  they, 
the  said  P.  and  I.,  partners  aforesaid,  as  first  mentioned,  on  the 
Slat  day  of  August,  Anno  Domini  1779,  at  the  county  aforesaid, 
took  out  of  the  partnership  store  of  the  said  P.  and  I.  W.,  I.  S.y 
and  J.  8.,  cert^n  certificates,  bearing  interest  on  France,  to  the 
amount  of  11,800  dollars,  which  certificates  were  then  and  there 
the  joint  property  of  the  said  P.  and  I.  W.,  I.  8.,  and  J.  8.,  for 
which  they,  the  said  P.  and  I.  W.,  then  and  there  gave  a  receipt 
in  writings  and  which  certificates  they  had  in  hand  find  undis- 
poaed  of  at  the  time  of  making  the  said  award  ;  by  reason  where- 
of, and  of  the  said  writing  of  assignment,  the  said  T.  J.  and  8., 
assignees  aforesaid,  were  entitled  to  demand  and  receive  of  the 
said  P.  and  I.  W.,  the  said  certificates,  as  the  proper  goods  and 
chattels  of  the  said  1. 8.,  or  the  value  of  his  interest  therein,  all 
which  the  said  T.  J.  and  8.  did  make  appear  to  the  said  arbi- 
trators  at  and  b^fore  the  making  their  said  award,  and  did  then 
and  there  request  the  said  arbitrators  to  allow  the  full  value 
thereof  to  the  said  L  8.,  in  account  with  the  said  P.  and  I.  W., 
yet  the  said  arbitrators  did  not  allow  the  said  full  value  as  afore- 
said, in  account  as  aforesaid,  and  this,  the  said  T.  J.  and  §.  are 
ready  to  verify.    Wherefore  they  pray  judgment,  whether  tho 
said  P.  and  I-  W.  ought  to  have  and  maintain  their  said  action 
upon  the  said  award,  made  in  manner  and  form  aforesaid,  against 
them,  the  said  T.  J.  and  6. 

And  the  said  T.  J.  and  8.,  with  leave  of  the  Court,  further 
say,  that  the  said  arbitrators,  on  the  80th  day  of  June,  Anno 
Dmini  1788,  at  the  county  aforesaid,  by  the  said  award,  did 
order  and  award  that  the  said  certificates  should  remain  the 
property  of  the  said  P.  and  I.  W.,  tliey,  the  said  arbitrators 
having  charged  them  with  the  amount  thereof;  yet  the  said  T.  J. 
and  8.  in  fact  say  that  the  said  arbitrators  have  not  charged  the 
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said  P.  and  L  W.,  with  the  amount  thereof,  which  the  said  T.  J. 
and^S.  are  ready  to  verify.   Wherefore  they  pray  jndgment,  &c 

And  further,  the  said  T.  J.  and  S.,  with  leave  of  the  Court, 
plead  non  assumpaerunt  and  payment. 

The  plaintiffs  demurred  generally  to  the  special  pleas,  and 
replied  non  aolverunt  to  the  last  pleas. 

The  defendants  joined  in  demurrer. 

Mr.  Ingersol,  in  support  of  the  demurrer,  observed  that  the 
amount  of  the> special  pleas  to  the  first  count  in  the  declaration, 
was  that  the  plaintiffs  had  taken  out  of  the  partnership  stock,  cer- 
tificates to  the  amount  of  11,800  dollars,  and  that  the  arbitra- 
tors had  awarded  that  these  certificates  should  be  their  property, 
but  had  not  charged  them  with  the  true  value  thereof.     It  must 
be  obvious  that  the  certificates  ought  only  to  be  charged  accord- 
ing to  the  real  price  they  were  at  when  the  plaintiffs  appro- 
priated them  to  their  own  use,  in  the  same  manner  as  if  liiey  had 
taken  cloths,  linen,  &c.,  out  of  the  partnership  stock.    They 
should  be  debited  with  the  then  current  prices,  and  not  with 
what  they  might  be  sold  for  according  to  subsequent  events,  as 
war,  or  a  scarcity  of  the  articles.    The  objection  is  not  well 
founded;  but  it  goes  in  fact  to  the  judgment  of  the  referees, and 
the  defendants'  object  is  to  overhaul  what  they  have  don^  and 
set  all  matters  again  afloat.     This  we  deem  inadmissible  by  the 
rules  of  law.    The  general  demurrer  confesses  only  matters  of 
fact  well  pleaded.    Plo.  Cora.  13,  h,  86,  a ;  Co.  Lit.  72,  a ;  5 
Com.  Dig.  138. 

The  Court  always  leans  in  favor  of  awards,  and  will  not  ex- 
amine into  the  merits  of  the  cause.  Awards  are  now  liberally 
construed.  1  Burr.  277.  Courts  will  not  travel  into  them.  2 
Burr.  701.  When  the  parties  themselves  choose  their  own 
judges,  equity  will  not  relieve  against  the  award,  unless  it  be 
incase  of  corruption,  exceeding  authority,  and  the  like.  1  £qn. 
Ca.  Ab.  50,  pi.  1.  At  law,  partiality  in  ai-bitrators  cannot  be 
given  in  evidence  on  nil  dd>et    2  Wils.  149. 

In  the  case  of  Wade  vs.  Gallagher,  on  an  exception  to  an 
award  of  referees,  in  September  term,  1791,  the  Court  refused  to 
examine  the  referees  as  to  the  kind  of  continental  money  ten- 
dered, how  or  when  the  tender  was  made,  or  what  evidence 
there  was  before  them  respecting  it.  It  must  be  confessed  tiiat 
was  a  hard  case,  as  the  tender  of  continental  money  was  set  up 

against  a  fair  debt. 
Messrs.  Coxe  and  Bawle  for  the  defendants.     It  appears 

by  the  declaration,  that  the  defendants  were  assignees  of  Isaac 
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Sidman,  an  insolvent  debtor,  and  trustees  for  his  creditors.  The 
time  of  the  assignment  is  set  out  in  the  special  pleas  to  be  on  the 
9th  November,  1782,  and  this  is  admitted  by  the  demurrer.  The 
arbitrators  have  stated  a  sum  due  to  the  plaintiffs  on  the  2d  No- 
vember, 1792,  including  interest  afterwards  paid  by  them.  Now 
if  they  i^ere  restricted  to  find  a  balance  due  at  a  fixed  day,  they 
ought  not  to  have  taken  in  any  interest  money  paid  afterwards. 
They  w^ould  thereby  exceed  their  authority.     If  they  were  not 
so  restricted,  the  case  is  precisely  that  in  Ball.  119.    Beport  of 
referees  that  '^  752.  was  due  on  the  3d  March  last,  with  interest 
on  the  same,"  set  aside  for  uncertainty  ;   because  there   might 
have  been  a  sum  then  due,  and  yet  nothing  due  at  the  time  of 
makiBg  the  report. 

To  this  it  was  replied,  by  Mr.  Ingersol,  that  the  submission  was 
evidently  to  ascertain  the  debt  due  to  the  plaintiffs  on  their  joint 
dealings  at  the  time  of  the  assignment.  The  2d  November,  1782, 
was  the  date  of  their  last  partnership  transaction ;  but  theplain- 
tifib  having  joined  in  an  obligation  as  sureties  for  Sidman  to 
Thatcher,  the  interest  was  then  duo,  and  ought  to  have  been  in- 
cluded, though  not  actually  paid  until  a  subsequent  period.  And 
of  that  opinion «was  the  Court. 

The  defendant's  counsel  proceeded.  If  the  strict  rules  of  the 
common  law,  laid  down  by  the  plaintiff's  counsel,  are  inflexibly 
to  prevail  in  Pennsylvania,  manifest  injustice  ^ill  frequently  re- 
sult from  them.  We  have  often  been  told,  in  this  Court,  that 
equity  forms  part  of  our  law.  We  have  no  chancery  jurisdiction 
amongst  us,  and  unless  the  absolutely  necessary  part  of  that  ju- 
risdiction is  exercised  by  the  ordinary  tribunals  of  justice,  great  in- 
conveniences must  arise.  In  England,  when  there  is  a  palpable 
mistake  by  an  arbitrator,  or  miscalculation  in  an  account  that 
had  been  laid  before  him,  the  party  may  bring  his  bill  to  have 
it  rectified.  8  Atky.  644.  An  award  is  conclusive  to  the  parties 
until  an  error  is  shown  in  taking  the  account.  One  is  not  con- 
cluded from  proving  an  error  in  an  award,  if  he  has  evidence 
that  will  amount  to  it.     lb.  530. 

If  it  appears  that  arbitratoi*s  have  gone  on  a  plain  mistake, 
either  as  to  law  or  fact,  the  same  is  an  error  appearing  in  the 
body  of  the  award,  and  sufficient  to  set  it  aside.  2  Vern.  706. 
It  surely  will  not  be  insisted,  that  the  resolution  in  2  Wils.  149, 
that  the  partiality  of  arbitrators  shall  not  be  shown  in^evidence 
on  nil  debet,  is  applicable  here.  Property  would  be  precarious^ 
indeed,  under  such  a  principle.  Beferees  would  be  the  sole,  un- 
limited, uncontrolled  judges  in  this  state.    In  a  case  of  the  most 
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manifest  injustice,  will  not  the  Court  interpose  its  aathoritjr? 
Will  they  suffer  an  award  to  be  executed  —  nay,  will  they  lepd 
their  aid  to  carry  an  unrighteous  award  into  execution,  when  the 
injured  party  can,  beyond  all  question,  establish  ita  flagriMit  de- 
viation from  right  ?  If  in  any  case,  however  strong,  a  Court 
will  think  themselves  bound  to  interfere,  then  the  principle  we 
labor  for  is  admitted. 

£y  ths  Court.  Unquestionably,  equity  is  a  part  of  the  law. 
Dall.  213.  And  a  necessity  frequently  occurs,  in  order  to  pre^ 
vent  a  failure  of  justice,  of  letting  the  parties  into  proof  unknown 
to  the  rules  of  the  common  law.  .  Dall.  17. 

We  have  no  Court  of  Chancery.  Hence,  in  a  vi^ty  oi  in* 
stances,  we  have  adopted  their  maxims.  The  late  constitntioii 
of  the  state  justifies  this  practise  by  the  6th  section  of  the  5th 
article,  under  the  words,  *'  beside  the  powers  heretofore  nsiiaUy 
exercised"  by  the  Supreme  Court  and  the  several  Courts  of 
Common  Pleas. 

Suppose,  in  a  matter  of  trover,  where  the  object  in  controve^ 
sy  was  confessedly  of  the  value  of  102.  only,  referees  should  give 
500i!.  or  lOOOZ.  damages  to  the  plaintiff;  or,  upon  an  account  is 
which  a  sum  was  found  due  by  them,  it  should  evidently  appear, 
by  inspection,  that  there  was  a  miscasting  up  of  the  amount  <tf 
1002.,  more  or  less,  than  the  real  sum,  and  that  the  referees  pro- 
ceeded on  that  plain  mistake,  would  not  the  Court  interpose 
their  superintending  powers  (whether the  submission  was  wither 
without  a  rule  of  Court),  and  thereby  prevent  manifest  injustice! 
Could  our  minds,  while  sitting  on  this  bench,  be  at  rest,  unless 
we  pursued  such  a  line  of  conduct  ?  The  honest  part  of  sDankiil4 
will  certainly  answer  in  the  negatire. 

The  general  rules  respecting  awards  are  well  known  (Tide  Dall. 
ITS,  814,  486).  But  they  imply  exceptions.  As  we  observed  ip 
Wade  tw.  Gallagher,  already  cited,  "  Every  case  must  be  gov- 
erned by  its  own  peculiar  circumstances.  You  may  investigite 
an  award  as  to  a  plain,  simple  fact ;  as,  did  the  referees  allow 
interest  on  an  unsettled  account,  or  the  like.  Bnt  to  go  further 
would  supersede  the  use  of  all  references.'' 

"it  is  now  become  a  considerable  part  of  the  business  of  the 
Superior  Courts  of  justice  to  set  aside  awards  when  partially  «r 
illegally  made.  8  Black.  Com.  17.  And  it  appears,  irom  the 
cases  cited  by  the  defendants,  that  equity  would  relieve  when 
there  has  been  a  plain  mistake.  A  power  of  control  must  be 
lodged  in  the  Courts  of  justice  here,  to  be  exercised  widi  l^gsl 
cUscretion  in  all  cases  of  exceptionable  awards.  Jjet  tiie  inistake, 
therefore,  be  pointed  out  and  proved. 
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For  tbe  defendants.  This  case  differs  from  common  awards. 
It  is  special,  and  refers  to  another  paper,  wherein  the  arbitrators 
are  said  to  charge  the  plaintiffs  with  the  amount  of  the  certifi- 
cates. The  account  referred  to,  showing  their  mode  of  calcula- 
tion, must  be  considered  as  part  of  tbe  award  itself.  A  charter 
havfbg  reference  to  other  charters,  it  is  the  same  as  if  all  had 
been  recited.  9  Co.  30  a.  If  the  Quarter  Sessions  set  forth  the 
reasoii  of  their  order,  the  Superior  Court  will  revise  the  same. 
Oas.  temp.  Hardw.  881. 

This  account  we  submit  to  the  Cotirt.  The  defendants  are 
charged  therein  with  continental  money,  at  the  rate  of  40  for  1, 
when  in  many  instances  the  money  was  much  more  considerably 
depreciated;  and  the  plaintiffs  are^not  debited  therein  with  the 
certificates  at  the  value  they  possessed  in  June,  1788,  when  the 
award  was  made.  The  arbitrators,  therefore,  have  gone  on 
mistaken  principles,  in  calcfulating  the  depreciation,  and  the  case 
of  Pringle  vs.  M^Clenachan  (Dall.  486),  is  extremely  parallel 
to  that  before  the  Court.  It  is  unfortunate  for  us,  that  the  arbi- 
trators cannot  recollect  the  transaction  sufSciently  to  throw  fur- 
ther light  on  the  matter. 

Mr.  William  Pollard,  one  of  the  arbitrators,  was  in  Court,  but 
declared  the  grounds  on  which  he  had  proceeded  had  wholly 
escaped  his  memory.  He  was  fully  satisfied  of  the  justice  of 
the  award  when  he  agreed  to  it. 

By  the  Court,  To  justify  us  in  examining  into  tlie  merits  of 
an  award,  it  is  incumbent  on  the  party  who  excepts  to  it,  to 
produce  the  moist  clear  and  satisfactory  proof  of  the  errors  he 
points  out  No  persons  would  otherwise  act  as  arbitratoi*s,  and 
the  utility  of  references  would  be  whoJly  destroyed.  It  is  of  no 
moment  at  what  rate  the  continental  money  is  debited,  provided 
the  same  rule  is  applied  to  both  parties,  and  they  have  taken 
out  equal  sums  at  the  same  times.  This  rather  appears  to  the"" 
Court  to  be  the  caso  on  the  face  of  tli^  account  exhibited. 

As  to  the  charge  of  the  certificates  against  the  plaintiffs,  the 
answer  given  by  their  counsel  hereto,  in  the  outset  of  their  ar- 
^ment,  is  abundantly  sufficient  to  our  minds.  It  does  not 
dearly  appear  to  us  that  any  injustice  has  been  done,  and  there- 
fore the  defendants  having  failed  in  their  proof,  the  plaintiffs  are 
entitled  to  enter  judgment 
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Pbesidbnt  and  Dibeotobs  of  thb  Company  of  thb  Bank  of 

NOBTH   AmBBIOA  V8.   PeT£B   BaBBIBBB. 

When  a  promissory  note  has  been  indersed,  after  it  became  due,  it  amounts 
to  an  original  undertaking  as  a  note  newly  drawn  by  the  indorser. 

This  cause  was  tried  at  the  laat  January  term,  when  a  ?6r> 
*dict  was  agreed  to  be  taken  for  the  plaintiffs  for  15602.  the  prin- 
cipal and  interest  ap[>earing  due  on  the  face  of  a  promissory 
note,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

On  the  26th  November,  1784,  John  M'Cree,  as  servant  of 
Haym  Soloman,  and  duly  impowered  for  that  purpose,  drew  a 
promissory  note  for  2,600  dollars,  payable  in  45  days,  to  Don 
Francisco  Rendon  or  order,  which  Rendon  indorsed  in  blank, 
and  received  the  amount  from  the  plaintiffs,  deducting  the  dis- 
oount.  The  note,  which  became  due  on  the  9th,  January,  1785, 
was  dishonored  by  Solomon,  and  due  demand  was  made  of  him 
and  notice  thereof  duly  given  to  Rendon,  the  indorser.  It  was 
afterwards  protested  on  the  13th  of  January  following. 

Rendon,  the  payee  of  the  note,  being  about  to  leave  the  con- 
tinent of  America  and  sail  for  Ehirope,  came  to  the  bank  of 
2^orth  America,  accompanied  by  the  defendant,  on  the  2d  De- 
cember, 1786,  when  the  cashier  of  the  bank  produced  to  them 
the  note,  and  an  account  of  the  sum  due  thereon.  Both  Rendon 
and  the  defendant  approved  of  the  same,  and  the  defendant  in- 
dorsed his  name  on  the  note,  to  give  it  credit.  No  demand  w^ 
made  on  Solomon  in  his  life  time,  or  on  his  administrators  after 
his  decease,  subsequent  to  the  time  of  the  defendant's  indorse- 
ment;  nor  was  any  notice  given  to  Rendon  or  the  defendant  of 
non-payment,  subsequent  to  such  indorsement,  until  some  short 
time  before  the  action  brought. 

If,  on  these  facts,  the  opinion  of  the  Court  should  be  in  favor 
of  the  plaintiffs,  it  was  agreed  that  the  sum  due  to  tlie  plaintiffi 
should  be  ascertained  by  reference  or  an  issue ;  if  in  favor  of 
the  defendant,  then  the  verdict  was  to  be  set  aside  and  judg- 
ment entered  for  the  defendant. 

The  case  was  now  argued  by  Messrs.  Du  Ponceau  and  Thom- 
as, for  the  defendant,  and  by  Messrs.  Lewis  and  Tilghman,  for 
the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  said,  thatj  the  plaintiffi 
had  not  founded  their  suit  on  a  collateral  contract,  but  bad 
charged  the  defendant  as  an  indorser,  on  general  legal  principles. 
The  declaration  states  two  counts.  1st,  that  Soloman  drew  the 
note  tlirough  the  instrumentality  of  M*Cree,  payable  to  Bendon 
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or  order^  on  25th  November,  1784,  that  ilendon,  on  the  same 
day,  indorsed  it  to  the  defendant,  who  on  the  same  day  indorsed 
it  to  the  plaintiffs  ;  that  on  the  13th  Jannary,  1785,  demand  was 
made  of  Soloman,  who  refused  payment,  and  notice  thereof  was 
afterwards  given  to  the  defendant,  who  in  consequence  thereof 
becoming  chargeable,  promised  to  pay,  &c-    2d,  that  Soloman,  on 
the  25th  November,  1784,  drew  the  note  payable  to  Eendon,  or 
order;  that  Eendon,  on  the  same  day,  indorsed  it  to  the  defend- 
ant, who  on  the  2d  December,  1786,  indorsed  it  to  the  plaintiffs; 
that  notice  was  afterwards  given  to  Soloman  hereof,  and  a  de- 
mand of  payment  of  him,  and  his  refusal ;  that  notice  thereof 
was  afterwards  given  to  the  defendant,  who  in  consequence  of 
the  premises  becoming  chargeable,  promised  to  pay,  &c. 

Neither  the  proof  at  the  trial,  nor  the  case  as  stated,  warrants 
the  conclusion  that  the  indorsement  was  made  and  delivered  by 
Rendon  to  the  defendant,  as  laid  in  both  counts.     The  demand 
on  Soloman,  as  laid  down  in  the  second  count,  after  the  2d  De- 
cember, 1786,  or  notice  given  to  Rendon,  or  the^defendant,  sub- 
sequent to  his  indorsement,  is  not  admitted  by  the  case.     It  is 
obovious  then  that  the  declaration  states  facts  which  do  not  exist, 
and  the  allegata  and  probata  do  not  agree ;  consequently,  on 
the  face  of  the  record,  the  plaintiffs  are  not  entitled  to  recover. 
If  they  choose  hereafter  to  bring  special  assumpsit^  founded  on 
any  supposed  engagement  of  the  defendant  at  the  time  of  his 
indorsement,  they  must  bring  their  suit  accordingly,  and  so  de- 
clare. 

The  defendant's  indorsement  of  the  note  operated  only  as  an 
order  to  Soloman  to  pay  tlie  contents  to  the  plaintiffs ;  Soloman 
was  bound  to  yaj  on  demand,  and  on  his  refusal  and  notice 
given  thereof  to  the  defendant,  in  convenient  time,  a  cause  of 
action  against  him  arose.  The  plaintiffs  could  only  have  marked 
above  the  blank  indorsement  of  the  defendant,  either  a  receipt 
or  an  order  to  pay  the  contents  to  other  persons. 

The  contract  on  the  2d  December,  1786,  amounted  to  a  new 
note,  drawn  by  Rendon,  indorsed  by  the  defendant.  This  ap- 
pears from  the  expressions  of  Justice  Bnller,  in  3  Term  Rep.  83. 
To  raise  a  charge,  therefore,  against  the  defendant,  a  subsequent 
demand  should  be  made  on  Rendon.     But  no  such  subsequent 

demand,  it  is  admitted,  was  made,  either  on  him  or  Soloman. 
Promissory  notes  assume  the  shape  of  bills  of  exchange  only 
when  indorsed ;  and  the  indorsee  must  first  make  his  demand 
against  the  maker  of  the  note,  and  on  his  default  only  can  have 
recourse  to  the  indorser.  2  Burr.  676.  The  indorser  is  condi- 
tionally liable.  Demand  ir.ust  be  made  of  the  drawer,  and 
notice  must  be  proved  to  have  been  given  to  the  indorser  of  the 
46 
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drawer's  default,  before  the  indorser  can  be  charged.  2  Stra. 
108T;  Levelass  on  Bills,  40;  Bayley,  17,  28;  1  Wils.  48;  1 
Espin.  35  (London  edit.  32).  A  demand  of  the  drawer  of  a 
note,  and  notice  to  this  effect  to  the  indorser,  are  absolntely 
necessary  to  be  laid  in  the  declaration  by  the  indorsee  against 
the  indorser.  Dong.  664.  Notice  to  an  indorser  means  some- 
thing more  than  knowledge,  because  it  is  competent  to  the  holder 
to  give  credit  to  the  maker.     Per  Ashurst,  1  Term  Rep.  169. 

The  indorser  is  chargeable  only  in  a  secondary  degree,  and  to 
render  him  liable,  you  must  show  that  the  holder  looked  to  him 
for  payment,  and  gave  him  notice  that  he  did  so.  Per  BuUer, 
lb.  170. 

The  protest  before  the  2d  December,  1786,  cannot  affect  the 
defendant.  After  his  indorsement,  the  note  might  be  considered 
as  payable  on  demand  ;  and  in  this  light  he  only  became  charge- 
able after  application  made  to  Soloman,  and  notice  thereof  given 
to  the  defendant. 

E  contra^  it  was  urged  for  the  plaintiffs  that  the  booke  of 
entries  fnrnished  no  other  precedents  than  those  pursued  in  the 
present  declaration,  in  order  to  charge  an  indorser.     Rendon*8 
indorsement  having  been  in  blank,  the  plaintiffs  were  at  liberty  * 
to  apply  it  as  they  pleased.     To  effectuate  the  intention  of  the 
parties,  Kendon  had  been  considered  as  the  indorser  to  the  de- 
fendant, who  lent  his  name  to  give  a  credit  to  the  note ;  which 
certainly  was  allowable.  An  acceptance  to  pay  a  bill  of  exchange, 
according  to  its  tenor^  made  after  the  time  appointed  for  its  pay- 
ment, is  a  general  acceptance  to  pay  it  on  demand.     1  Ld.  Baj. 
364. 

The  objection  was  taken  therein  that  the  promise  was  void, 
because  impossible  to  be  performed,  the  day  of  payment  being; 
past  at  the  time  of  the  acceptance  of  the  bill,  and  so  impossible 
to  be  performed  secundtim  ten(yrem.  et  effectum  hillm  prcedicttB^ 
all  Vhich  appeared  upon  the  plaintiff^s  declaration.  .  But  the 
Court  held  that  it  would  amount  to  a  promise  to  pay  generally, 
lb.  The  indorsement  of  a  bill  after  the  day  of  payment  is  very 
common  and  usual,  and  a  very  good  practise.  lb.  576.  Bayl. 
16,  17.     1  Show.  163. 

The  defendant's  counsel  had  certainly  mistaken  the  meaning 

of  Mr.  Justice  Buller.  The  words  he  uses  in  3  Term  Rep.  83, 
are:  "When  the  note  has  been  indorsed  after  it  became  due,  I 
consider  it  as  a  note  newly  drawn  by  ih^  person  indorsing  U!^ 
The  indorsement  of  a  note  after  the  day  of  payment  past,  can- 


not  be  considered  as  a  warranty  for  the  drawer's  performing 
contract.     It  would  be  morally  impossible  that  he  should  pe^ 
form  it.    The  substance  of  the  indoreement  would  operate  as  an 
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engagement  to  become  the  principal  debtor,  and  be  accountable 
for  the  money.  Indorsement  on  a  blank  note  or  bill  is  an  en- 
gagement and  letter  of  credit  to  an  indtffinite  sum.  Doug.  496. 
M^Keath^  C,  J,  I  have  taken  time  to  deliberate  on  this  matter, 
my  brethren  being  stockholders  of  the  North  American  Bank, 
and  declining  on  that  account  to  give  any  opinion. 

The  declaration  is  good  in  substance.     The  opinion  of  BuUer, 
cited  from  3  Terra  Rep.  83,  goes  the  whole  lengtli  of  this  case. 
Adjudications  in  England,  since  the  revolution,  are  not  equally 
binding  on  us  as  those  previous  to  our  declaration  of  independence. 
But  where  they  are  founded  on  sound  principles  of  law,  general 
convenience  applicable  to  our  local  situation  and  good  sense, 
they  will  have  weight.     Every  indorsement  of  a  bill  of  exchange 
16  considered  as  a  new  bill.     After  the  day  of  payment  in  a  note 
has  expired,  the  indorser  cannot  be  looked  on  otherwise  than  as 
a  new  drawer.  The  defendant  here  cannot  be  supposed  to  give  a 
warranty  for  Kendou,  who  was  then  about  to  leave  the  continent 
and  sail  for  Europe.     This  would  be  an  absurd  notion.     The 
parties  must  necessarily  have  meant  something  else ;  and  it  is 
obvious  that  the  defendant's  indorsement  must  have  been^on- 
sidered  as  an  original  undertaking,  to  become  responsible  for  the 
amount  of  the  principal  and  interest.     It  certainly  must  have 
been  so  understood  at  the  time  by  all  the  parties ;  and  the  sub- 
stantial justice  of  the  case  demands  that  I  should  pronounce 

Judgment  for  the  plaintiff. 


Thomas  M'Intyrb,  and  Isabella,  his  wife,  late  Isabella  Nkill, 
Joseph  Donaldson,  Thomas  Neill,  and  Hercules  Courtney, 
executors  of  Wm.  Neill,  vs,  Henry  Cunningham. 

It  is  no  ground  for  a  new  trial  that  the  Judge  who  tried  the  cause  thought 
that  the  evidence  preponderated  for  one  party  when  the  jury  found  for  the 
tber  party. 

Motion  for  a  new  trial. 

Mr.  Justice  Shippen  now  reported  the  evidence,  which  ap- 
peared before  him  and  Mr.  Justice  Bradford  on  the  trial  at  Car- 
lisle, on  the  14th  May  last,  as  follows :  — 

The  suit  was  a  scire  facias  upon  a  judgment  obtained  in  the 
Common  Pleas  of  Cumberland  county,  in  October  term,  1775, 
by  the  plaintiff's  testator  against  the  defendant.  Mr.  James 
Wilson  appeared  on  the  docket  as  attorney  of  the  plaintiff,  on 
^Mch  there  was  an  entry,  in  July,  1779,  of  "  debt  and  costs 
paid." 
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The  defendant,  under  his  plea  of  payment  to  the  %cire  fweiM^ 
produced  the  receipt  of  Mr.  George  Noarth  for  463?.  8«-  2rf.  in 
full  of  debt  and  costs  at  the  foot  or  on  the  back  of  ihe 2?lairUiff'*9 
account^  signed  ''  George  Noarth  for  Jas.  Wilson,  attorney  for 
plaintiff,"  dated  24:th  October,  1779.  The  plaintiffs  did  not  con- 
tend bnt  that  George  Noarth  had  received  the  money.  The 
principal  question  was,  whether  a  payment  to  Noarlh  was  a 
payment  to  the  plaintiff? 

Noarth  was,  at  the  time  of  giving  the  receipt,  a  practisin<^  at- 
torney of  the  Court  of  Common  Pleas  of  Cumberland  county. 
The  defendant  contended  that  Mr.  Wilson,  the  plaintiff's  attor- 
ney, having  at  that  time  left  off  the  practise  in  that  county,  had 
put  his  business  into  the  hands  of  Noarth,  and  that,  in  the 
course  of  his  doing  that  business,  he  had  received  this  debt. 

The  proof  on  the  part  of  the  defendant  arose  in  part  from  the 
deposition  of  Mr.  Justice  Yeates,  who  swore  that  after  January 
term,  1779,  George  Noarth  was  a  practising  attorney  residing 
in  Carlisle,  and  had  the  custody  of  Mr.  Wilson's  papers ;  and 
John  Glen  further  swore  that  Noarth  lodged  in  his  house  at  Car- 
lisle for  two  months,  and  was  possessed  of  a  key  to  a  box  of  Mr. 
Wilson's  in  the  house  of  John  Agnew,  esq. ;  that  upon  a  partic- 
ular occasion  ho  went  to  Agnew's  with  Noarth,  who,  after 
searching  some  time,  took  out  a  bond  which  he  Wanted. 

On  the  part  of  the  plaintiffs,  it  was  contended  that  Noarth 
was  not  the  attorney  of  the  testator ;  he  had  no  authority,  either 
from  him  or  Mr.  Wilson,  to  receive  the  money;  even  Mr. 
Wilson  himself  would  have  had  no  authority  to  receive  the 
money  after  such  a  length  of  time,  it  being  four  years  after  the 
judgment,  and  when  the  continental  money  had  depreciated 
30  for  1. 

The  evidence  on  which  the  plaintiffs  chiefly  relied  was  the 

deposition  of  John  Agnew  aforesaid,  who  swore  that  when  Mr. 

Wilson  left  the  Cumberland  Court,  he  left  his  papers  in  a  box  in 

the  deponent's  custody,  with  directions  when  he  gave  out  the 

papers,  to  take  receipts;     that  he  never  delivered  to  Noarth 

any  account  of  Neill  against  Cunningham,  as  he  believed,  nor 

over  received  any  written  or  other  order  from  Mr.  Wilson  to 

deliver  Noarth  any  of  Lis  papers.  Mr.  Wilson's  directions  did 
not  prevent  the  attorneys  of  the  Court  from  having  access  to 
the  papers,  and  that  the  deponent  had  since  delivered  the  box 
containing  the  papers  to  Thomas  Smith,  esq. 

Upon  this  evidence,  and  the  arguments  of  counsel,  the  Conrt 
leflj  it  to  the  jury  to  say  whether  Noarth  had  any  authority  to 
receive  the  money  ;  they  suggested  that  as  Noarth  was  certainlj 
not  obliged  to  receive  it,  there  might  possibly  have  been  some 
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ooUaBion  between  him  and  the  defendant.     The  jury,  however, 
found  for  the  defendant. 

Mr.   Ingersol,  for  the  plaintiffs,  insisted  that  great  injuBtice 

had  been  done  by  the  verdict.  A  reexamination  was  only  asked 

for.     The  box  of  papers  had  always  remained  in  Mr.  Agnew's 

poBseesion,  nntil  he  delivered  it  over  to  Judge  Smith.    This 

showB  clearly,  that  Mr.  Wilson  had  given  no  power  to  Noarth 

to  transact  his  business;  but  if  he  even  had,  it  is  a  maxim  that 

deleffota poiestas  non potest  delegari,     2  Inst.  597.     Noarth  had 

died  insolvent,  and  Mr.  Wilson  would  become  chargeable  to  the 

plaintiffs  for  the  debt,  if  judgment  was  rendered  on  the  verdict. 

Mr.  Tilghman,  for  the  defendant  admitted,  that  the  payment 

of  continental  money  in  October,  1779,  was  certainly  a  hard  case, 

but  contended  that  what  the  jury  had  done  was  perfectly  right, 

Hnder  the  evidence  before  them^  and  all  the  circumstances. 

The  plaintiffs  had  experienced  an  evil,  incident  to  the  late 
war,  to  which  no  human  wisdom  could  prescribe  a  full  remedy. 
The  fact  was  fairly  left  by  the  Court  to  the  jury. 

Per  Curiam.    Both  parties  gave  evidence  to  the  jury,  on  the 
points  by  them  respectively  contended  for,  and  it  was  wholly 
submitted,  by  the  judges  who  tried  the  cause,  to  the  jury  for  their 
decision.  It  was  left  to  them  on  the  points,  whether  Mr.  Noarth 
acted  under  a  general  authority  from  Mr.  Wilson,  or  had  in- 
truded himself  into  the  business,  and  whether  he  had  been  guilty 
of  any  collusion  with  the  defendant.  The  jurors  may  themselves 
have  known  many  facts  respecting  Mr.  Noarth's  transaction  of 
Mr.  Wilson's  former  business,  and  from  thence  inferred  the  del- 
egation of  an  authority  to  him.  The  matter  had  been  long  pend- 
ing, and  to  have  required  full  proof  of  an  authority  from  Mr. 
Wilson,  after  so  many  years  elapsed,  would  have  been  highly  un- 
reasonable.    Nor  should  it  be  forgotten,  that  if  an  attorney  had 
refused  to  receive  continental  money  for  his  clients  in  Cumber- 
land county,  in  October,  1776,  he  would  have  been  refused  the 
liberty  of  practising  in  that  character.     It  is  no  reason  to  grant 
a  new  trial  that  the  judges  who  tried  the  cause  thought  that  the 
evidence  preponderated  in  favor  of  the  plaintiffs,  and  summed 
up  the  evidence  rather  in  that  way.  The  rule  to  show  cause  why 
anew  trial  should  not  be  granted  must  be  discharged,  and  judg- 
ment entered  for  the  defendant. 

[Vid.  1  Cha.  Ca.'  93,  96;  1  Term  Eep.  710;  Doug,  600;  4 
Term  Rep.  120 ;  Cambell's  lessee  vs.  Sproat  et.  al.] 
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proved,  that  the  aforesaid  John  Myer  had  often  declared,  in  his 
hearing,  that  the  canal  shoald  never  pass  through  his  lands ;  and 
that  there  was  a  general  combination  of  the  defendants  against 
the  work  itself,  which  he  superintended  as  engineer. 

By  the  Court.  It  would  be  to  little  purpose  to  oflTer  terms  of 
agreement  respecting  the  lands  to  persons  coiiibined  in  a  body 
against  the  work  itself.  To  what  end  should  Myer  be  applied 
to,  who  has  often  said  of  the  canal  should  not  go  through  his  lands, 
unless  to  experience  insult ;  the  other  defendants,  by  striking  the 
jury,  and  all  of  them  by  showing  their  lines  and  making  prepar- 
ations for  the  coming  of  the  jury,  evidently  showed  that  they 
evaded  any  other  terms  than  those  which  a  jury  should  make; 
and  they,  by 'their  conduct,  have  waived  and  relinquished  their 
claim  to  any  overtures  on  the  part  of  the  plaintiffs  respecting  an 
agreement  for  the  property. 

There  is  no  objection  made  to  what  the  jury  have  done  on  the 
ground  of  substantial  injustice,  and  the  exception  taken  appears 
captious;  wherefore,  let  the  inquisitions  be  confirmed,  and  judg- 
ments entered  thereon  agreeably  to  the  law,  unless  other  cause 
be  shown. 

Mr.  W.  M.  Smith,  pro  quer. 

Messrs.  Montgomery  and  J.  B.  M'Kean,  jpr(>  def. 


\ 


Respublica  v8,  the  Gaolbb  of  Philadelphia  Couktt. 

Free  negroes  or  mulattoes  can  be  bound  here  as  servants  until  twenty-one 
years  of  age,  but  no  longer ;  but  those  who  have  been  bound  in  other  states 
and  brought  into  this  state,  may  be  compellable  to  serve  until  tweu^-cight 
years  old,  according  to  the  terms  of  their  indentures. 

To  a  haheoB  corpus  under  the  act  of  1785,  returnable  forth- 
with, to  bring  before  the  Court  the  body  of  negro  Robert,  Mre. 
Mary  Weed,  the  gaoler,  made  return  that  the  said  negro,  Robert, 
was  detained  by  her  under  a  commitment  of  Hilary  Baker,  esq., 
one  of  the  aldermen  of  the  city  of  Philadelphia,  as  the  runaway 
servant  of  Anne  Tharp,  the  widow  of  William  Tharp,  late  of  the 
said  city,  deceased. 

It  was  admitted  that  be  was  brought  into  this  state  in  1779, 
as  a  slave  for  life,  was  not  registed  according  to  the  directions  of 
the  act,  "for  the  gradual  abolition  of  slavery,"  passed  on  the  1st 
March,  1780,  and  had  lived  with  the  said  William  Tharp ;  that, 
on  the  17th  August,  1784,  he  was  bound,  by  indenture,  by  the 
guardians  of  the  poor  of  the  said  city,  to  the  said  William,  aa 
a  servant,  to  serve  him  from  the  age  of  fourteen  years  to  the 
age  of  twenty-eight  years,  and  that  the  said  negro  was  now  of 
full  age. 
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Messrs.  Lewis  and  Coxe,  for  the  negro,  contended  that  the  in- 
denture   was  not  good  in  law,  and  that  his  servitude  expired 
when  he  arrived  at  the  age  of  twenty-one  years.    By  the  5th  and 
10th  sections  of  the  abolition  act,  he  became  free,  not  being 
registered  within  the  time  prescribed  therein  (Dall.  472  to  479), 
and  therefore  could  only  be  bound  as  a  white  person,  to- wit: 
until  twenty-one  years  of  age ;  if  a  female,  until  the  age  of 
eighteen.   The  4th  section  of  the  act  respects  negro  and  mulatto 
children,  born  within  the  state,  after  the  passing  of  the  law,  but 
in  no  wise  relates  to  persons  then  born  and  not  registered.    It  is 
true,  the  expressions  in  the  13th  section  are  general,  but  it  must 
be  considered  that  the  words  are  in  the  negatvoe^  and  not  affirmr 
(Uive.     And  they  must  be  explained  by  the  preceding  section, 
which  confines  them  to  the  cases  of  negroes  and  mulattoes  intro- 
duced into  the  state,  under  covenant  to  serve  for  long  and  un- 
reasonable terms  of  years. 

Per  Curiam.    We  are  unanimously  of  opinion  that  the  clear 
intention  of  the  legislature,  shown  in   the  12th  section  of  the 
abolition  act,  will  control  the  operation  of  the  general  words 
Tised  in  the  succeeding  clause ;  and  that  in  the  cases  of  free 
negroes,  or  mulatloes  (for  want  of  being  registered  by  manumis- 
Bion,  or  otherwise),  born  either  before  or  after  the  passing  of  the 
act,  they  can  be  only  bound  until  twenty-one  years  of  age.    The 
13th  section  was  enacted  to  prevent  the  evils  which  would  result 
from  attempts  to  evade  the  spirit  of  the  law,  by  importing  negro 
or  mulatto  servants  into  the  state,  for  long  terms  of  years.    But 
negroes  or  mulattoes,  bound  in  other  states^  to  serve  until  twenty- 
eight  years  old,  whose  indentures  have  been  executed  to  Uberate 
them  from  a  longer  servitude,  or  from  slavery,  and  brought  into 
^is  state^  may  be  holden  as  servants,  according  to  their  inden- 
tures, under  the  express  words  and  meaning  of  the  act    And 
6Qch,  for  many  years,  has  been  the  uniform  construction  of  the 
law, 

Kegro  Robert  must,  therefore,  be  discharged. 


47 
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KsspcBLicA  v8,  James  Burns,  esq. 

Information  lies  against  a  justice  of  the  peace  for  taking  the  recognizaDce 
of  a  person  charged  with  an  assault  and  battery,  himself  in  30«.,  and  two  sure- 
ties in  15«  each. 

One  John  Mbntgomery,  jr.,  attorney  at  law,  of  Carlisle,  had 
been  indicted  in  Mifflin  county,  for  an    assault  and   battery, 
under  very  aggravated  circumstances,  and  escaped  into  Mary- 
land.    The  governor  of  this  state  had.  demanded  him  from  the 
executive  authority  of  Maryland,  under  the  4:th  article  of  the 
constitution  of  the  United  States,  and  he  was  sent  up,  accord- 
ingly, to  Mifflin  county.     He  appeared  before  the  defendant,  a 
justice  of  the  peace,  of  the  said  county,  and  entered  before  him 
into  recognizance,  himself  in  the  sum  of  30«.,  and  two  sureties 
in  158.  each,  conditioned  for  his  appearance  at  the  then  next 
Mifflin  Quarter  Sessions  of  the  peace,  to  answer  the  indictment 
and  abide  the  judgment  of  the  Court  in  the  premises.    And 
Burns  gave  Montgomery  a  certificate  that  he  had  entered  into 
recognizance  with  sufficient  securities  to  appear  and  answer; 
whereupon  Montgomery  was  discharged. 

A  rule  had  been  granted  to  show  cause  why  an  information 
should  not  be  filed  against  the  defendant  for  this  misdemeanor. 

Mr.  Morgan  now  showed  cause  and  contended  that  the  de 
fendant  had  not  been  influenced  by  corrupt  motives.  He  read 
the  affidavits  of  George  Wilson  and  John  Culbertson,  the  two 
sureties  of  Montgomery,  to  prove  it.  The  former  swore  that 
Montgomery  had  told  Burns  he  had  accommodated  the  dispute, 
and  that  a  small  sum  would  be  sufficient  to  take  the  recognizance 
in.  Burns  at  first  hesitated,  but  afterwards  agreed  to  take  a 
small  sum ;  and  there  did  not  appear  to  the  witness  any  col- 
lusion between  Burns  and  Montgomery.  The  latter  swore  nearly 
the  same  things,  except  that  he  heard  nothing  said  about  the 
dispute  being  accommodated.  Burns  remarked  at  the  time  that 
the  bail  was  small,  but  he  supposed  it  would  make  no  odds. 

Per  Curiam.  We  cannot  dispense  with  a  public  examination 
of  the  present  charge,  under  the  circumstances  which  appear 
before  us.  It  is  of  the  utmost  consequence  to  society,  that  the 
proceedings  of  magistrates  should  appear  pure  in  the  eyes  of 
the  world.  Their  intentions  should  not  admit  of  suspicion.  The 
defendant  has  not  purged  himself  on  oath.  If  the  matter  origin- 
ally in  variance  had  been  compromised,  there  was  no  necessity 
to  take  a  recognizance.  Burns  could  not  have  been  so  ignorant 
as  not  to  have  known  that  the  taking  of  recognizances  in 
such  sums  was  a  reproach  to  the  public  justice  of  the  country. 
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on  a  criminal  charge.  The  certificate  that  Montgomery  had  en- 
tered into  recognizance  with  sufficient  securities,  proves  that  he 
knew  he  was  acting  wrong  in  his  office.  Lot  him  exculpate  him- 
self on  a  public  trial.  His  character  as  a  justice  of  the  peace  de- 
mands it. 
The  rule  for  granting  an  information  must  be  made  absolute. 


Nicholas  Poetibk  vs.  Petee  Lb  Roy. 

A  French  subject,  who  has  taken  the  oath  of  allegiance  to  the  United 
States,  is  not  within  the  12th  article  of  the  convention  between  America  and 
France,  dated  14th  Kovember,  1778. 

Mr.  Moylan,  for  the  defendant,  moved  under  the  12th  article 
of  the  convention  between  the  United  States  of  America  and 
France,  dated  14th  November,  1778,  that  the  suit  should  be 
discharged,  alleging  that  the  same  was  between  two  subjects  of 
France. 

To  which  Mr.  Tilghman,  for  the  plaintiflf,  answered  by  deny- 
mg  the  fact,  and  showed  that  his  client  had  taken  the  oath  of 
allegiance  to  the  United  States  in  the  Court  of  Common  Pleas 
for  the  county  of  Philadelphia,  on  the  17th  February,  1794. 

It  was  then  urged  by  the  defendant  on  another  ground,  that 
the  matter  in  controversy  between  the  parties  had  previously 
been  under  consular  jurisdiction,  and  had  been  heard  before  two 
French  consuls,  M.  Dupont  and  M.  Cassine.  But  this  not  ap- 
pearing to  be  the  case,  by  the  certificate  or  record  produced,  the 
motion  was  dropped.  Bail  was  ordered  in  300Z.  on  hearing  the 
cause  of  action. 


PeBBBE  BBBTBAia)T  V8.  EsPBIT  GaUTIBB  FiLS. 

In  a  suit  between  two  French  subjects,  though  the  consul  of  France  has 
given  his  decree  in  favor  of  the  plaintiff,  the  Court  will  not  hold  to  special 
l»iL  • 

This  was  a  question  between  two  French  subjects,  refugees 
from  the  island  of  St.  Domingo. 

The  defendant  had  been  discharged  on  common  bail  on  a  hear- 
ing before  Mr.  Justice  Shippen,  and  the  plaintiff  had  appealed  to 
the  Court. 

It  is  alleged  that  the  French  consul  had  given  his  decree  in 
&70T  of  the  plaintiff,  and  unless  the  Court  would  hold  the  de- 
fendant to  bail,  the  plaintiff  could  derive  no  benefit  therefrom. 

B  contra  it  was  said,  that  the  Circuit  Court  of  the  United 
States  had  uniformly  refused  to  receive  jurisdiction  of  Boits  and 
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differences  between  subjects  of  France,  under  the  12th  article  o£ 

the  convention.  And  the  same  point  had  been  determined  in  the 

Superior  Court  of  Massachusetts. 

Per  Curiam.    Treaties  are  the  supreme  law  of  the  land,  and 

we  must  strictly  adhere  to  the  convention,  which  precludes  n& 

from  jurirtdiction  in  such  a  case.    K  the  French  consul  has  na 

power  to  enforce  his  own  decree,  the  Minister  of  France  can 

readily  remedy  the  defect  by  negotiation,  and  agreeing  on  an 

additional  article  with  the  executive  authority  of  the  United 

States. 

Motion  denied. 


jA3iES  GOODRIGHT,  ICSSOO  of  WiLLIAH   M^CaTTSLAITD,  jr.,  GeOBGE 

M'Oausland,  Thomas  M'Oausland,  Annb  M^CAUSLAim,  Es- 
ther SooTT,  Jane  Soott,  vs.  "William  M^Causland,  sr.,  and 
James  Cbawfobd. 

Where  the  matter  of  fact  has  been  left  to  the  decison  of  the  jury,  the  Court 
will  not  grant  a  new  trial ;  nor  where  a  juror  has  betted  on  both  sides  of  tbe 
cause,  unless  it  produced  an  eyident  bias ;  nor  where  some  of  them  hare  ex- 
pressed their  sentiments  on  the  opening  of  the  cause.  The  proof  of  jurors 
eating  and  drinking  at  the  expense  of  the  party  f'*r  whom  the  verdjct  has 
gone  must  be  clear  and  full  and  must  establish  undue  management  or  crimi- 
nal intention  of  the  party,  before  the  verdict  will  be  set  uside. 

Motion  for  a  new  trial  on  the  part  of  the  defendants,  on  a 
rnle  to  show  canse,  had  been  granted. 

The  action  had  been  tried  at  Lancaster  the  last  October  assizes, 
before  M'Eean,  C.  J.,  and  Yeates,  J.,  and  a  verdict  had  passed 
for  the  plaintiff. 

The  new  trial  had  been  pressed  on  five  grounds :  — 

1st.  That  the  verdict  was  against  the  weight  of  evidence. 

2d.  That  Herman  Skiles,  one  of  the  jurors,  some  weeks  before 
the  trial,  had  betted  a  pint  of  wine  with  Colonel  James  Mercer, 
that  a  verdict  would  go  for  the  plaintiff,  and  thereby  showed  his 
partiality. 

3d.  That  five  of  the  jurors  eat  or  drank  during  the  trial  at  the 
expense  of  one  of  the  lessorf  of  the  plaintiff. 

4th.  That  two  of  the  jurors  declared  their  opinion  in  favor  of 
the  plaintiff  before  they  heard  the  testimony. 

5th.  That  Herman  Skiles  aforesaid,  and  two  others  of  the  ja- 

rors,  threatened  to  throw  three  others  of  the  jury,  who  dissented 
from  them  in  opinion,  out  of  the  window  of  the  second  story  of 
the  Court  House,  where  thev  were  deliberating  on  their  veroict, 
unless  the^  would  agree  to  nnd  a  verdict  for  the  plaintiff. 

Affidavits  were  agreed  to  be  mutually  taken  on  both  sides  upon 
a  cross  examination  of  the  witnesses,  to  be  read  in  evidence  at 
the  argument ;  and  three  witnesses  were  examined  viva  voce  in 
Court. 
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The  result  of  the  testimony  arising  therefrom  was  as  follows: 
On  the  second  groand :  Skilcs  did  bet  a  pint  of  wine  with 
Mercer,  two  or  three  weeks  before  the  trial,  that  the  plaintiff 
would  gain  the  canse,  before  he  was  struck  as  a  juror.  He 
alfio,  several  times,  expressed  himself  that  the  defendants  would 
lose  the  action,  and  this  did  not  come  to  their  knowledge  till 
the  jury  were  sworn.  On  the  other  hand,  it  was  proved  that 
Skiles  had  expressed  himself  differently  at  other  times,  and  of- 
fered to  bet  2  to  1  against  the  plaintiff's  success.  He  actually 
did  lay  a  gallon  of  wine  with  one  person,  and  one  half  pint  with 
another,  that  tlie  plaintiff  would  miscarry.  When  Mercer  paid 
the  bet,  Skiles  did  not  recollect  that  he  had  laid  it 

On  the  third  ground :  Several  of  the  jurors  drank  in  company 
with  William  M'Causeland,  jun.  during  the  trial,  which  continued 
five  days,  and  one  of  the  jurors  eat  with  him ;  but  it  did  not 
appear  that  any  private  conversation  took  place  between  them, 
or  acy  observations  made  respecting  the  merits  of  the  cause,  nor 
was  the  drinking  or  eating  proved  to  be  at  his  expense.  Several 
of  the  plaintiff's  witnesses  lodged  at  the  same  inn  with  some  of 
the  jurors,  and  the  aforesaid  William  visiting  those  houses  oc* 
easionally,  fell  into  company  with  the  jurors,  and  they  severally 
called  for  pints  of  wine,  of  which  the  whole  company  drank,  but 
each  paid  for  his  pint,  as  his  club  of  the  liquors  introduced.     It 
was  sworn  by  Michael  Ehine,  however,  that  the  aforesaid  Wil- 
liam, after  the  first  motion  made  for  the  new  trial,  had  said  to 
him,  that  no  one  but  himself  could  prove  the  fact  of  his  treating 
the  jory ;   but  it  was  not  proved  by  Rhine  on  his  examination, 
that  he  did  treat  the  jury,  otherwise  than  a&  above  stated. 

On  the  fourth  ground :  Threeof  the  jurors  on  the  cause  being 
opened  by  one  of  the  plaintiff's  counsel,  declared  their  opinions 
then  to  be  with  them,  before  the  witnesses  were  sworn.  And 
one  of  the  jurors  swore  that  he  was  still  dissatisfied  with  his 
verdict. 

The  fifth  ground  appeared  by  no  means  supported  by  proof. 
The  expressions  which  had  been  made  use  of  were  delivered  in 
jest,  and  did  not,  in  the  least  degree,  intimidate  the  dissenting  . 
jurors.    It  was  therefore  abandoned  on  the  argument 

In  the  course  of  reading  the  afEidavits,  the  deposition  of  Wil- 
liam Crawford,  the  son  of  one  of  the  defendants,  was  offered  to 
the  Court ;  but  on  an  objection  being  taken,  that  he  was  entitled 
as  a  remainder  man  after  his  father's  death,  under  the  deed  by 
which  the  defendants  claimed,  and  therefore  interested,  he  was 
waived. 
The  defendants'  counsel  made  no  obaervations  with  respect  to 
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the  weight  of  evidence,  but  submitted  that  point  solely  to  the 
report  of  the  judges  who  tried  the  cause,  agreeing  that,  when 
no  direct  charge  had  been  given  to  the  jury,  the  Court  shoald 
exercise  their  superintending  powers  with  caution. 

Their  example  was  followed  by  the  plaintiff's  coiinsel,  who 
barely  cited  1  Burr.  897.     6  Bac.  Abr.  246. 

On  the  secojid  ground,  the  defendants'  counsel  contended  that^ 
where  a  fair  trial  had  not  been  had,  the  Court  would  inten>ose 
and  grant  a  new  trial.     Skiles's  mind  was  not  as  whits  paper. 
He  had  laid  bets  on  both  sides,  and  therefore,  evidence  on  such 
a  man  would  not  make  the  proper  impression.     The  act  of  as- 
sembly  prescribing  the  sheriff's  oath  as  to  returning  an  indiffer- 
ent jury  (2  Dall.  Laws,  262,  §  2),  and  his  fixing  up  lists  in  his 
own  and  the  clerks'  offices  seven  days  before  the  Court  (lb.  264, 
6,  8),  in  order  that  the  parties  might  make  their  challenges, 
would  furnish  no  means  of  knowledge  concerning  Skiles  betting 
on  the  event  of  the  cause.     The  defendants  knew  nothing  of  his 
wagers  at  the  time  of  the  jury  being  sworn,  and  therefore  could 
not  challenge  him.     The  quantum  of  the  bet  made  no  difference 
in  law. 

A  juror  should  be  as  white  paper — superior  to  all  suspicion  of 
partiality.  1  Bl.  Rep.  481.    Discovery  of  material  evidence  after 
trial,  as  peijnry  and  combination  of  witnesses,  new  trial  granted. 
3  Burr.  1772.     So  of  a  receipt  found  after  the  trial.     2  Bl.  JBep. 
955,  956.     Motion  for  a  new  trial  not  to  be  made  after  motion 
in  arrest  of  judgment;  aZi^  where  the  matter  on  which  sncli 
motion  is  founded  was  not  discovered  till  afterwards.     5  Bac. 
239.     Matter  discovered  after  the  trial  is  a  good  ground  for  a 
new  trial.  12  Mod.  584.  21  Vin.  493,  pi.  11.  Cause  of  challenge 
not  known  at  the  trial,  will  warrant  the  granting  a  new  trial.  II 
Mod.  119.  7  Mod.  54.  5  Bac.  243.  And  it  has  been  even  carried 
so  far,  where  the  cause  of  challenge  was  known  at  the  trial. 
Comy.  602.     A  juror  challenged,  and  afterwards  sworn  as  a 
talesman,  by  a  wrong  name,  is  a  ground  for  a  new  trial,  though 
no  fault  be  found  with  the  verdict.     2  Lord  Raym.  1410.     S.  C. 
1  Stra.  640.     Solicitor  misbehaving  himself  by  writing  letters 
to  two  of  the  jury  before  the  trial,  importuning  them  to  appear, 
and  setting  forth  his  client's  hardships,  and  that  he  had  verdicts 
for  his  title,  the  trial  set  aside.     2  Vent.  173. 

To  which  it  was  answered  by  the  plaintiff's  counsel,  that  this 
was  as  fair  a  trial  as  could  possibly  be  had,  under  the  circnm- 
stances  of  the  case.  The  point  in  controversy  was  the  sanity 
of  Daniel  M'Causland,  and  must,  frequently,  have  been  matter 
of  conversation  in  the  county  of  Lancaster.  Different  sentiments 
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would  be  formed   on  the  different  representations  of  the  case 
made  to  individnals,  and  it  is  not  wonderful^  that  wagers  should 
be  laid  according  to  the  impressions  made  by  the  several  stories. 
Skiles  knew  nothing  of  his  being  on  the  jury  when  he  laid  the 
bet.  Sat  it  coald  not  prejudice  his  judgment  against  the  defend- 
ants.    The  influence,  if  any,  was  the  other  way.     He  had  laid 
three  wagers  —  one  gallon  and  one  half-pint,  on  the  defendants, 
and  one  pint  on  the  plaintiff;    which  was  above  eight  to  one  in 
the  defendants'  favor.     Great  inconveniences  would  arise  from 
adopting  the  defendants'  objection  at  this  period.     They  ought 
to  have  made  it  earlier.    If  they  really  did  not  know  of  the 
wager   when  the  jury  were  sworn,  they  knew  it  shortly  after. 
The  party  should  not  lay  by  until  he  knows  the  event,  and  then 
make  his  exception.   The  case  of  Spong  etal.  vs.  Lesher  is  much 
stronger  than  the  present ;    there  a  communication  was  made 
immediately  by  the  defendants'  counsel  of  the  near  affinity,  of  a 
jnror  to  one  of  the  plaintiffs,  but  the  Court  would  not  grant  a 
new  trial.  If  jurors,  by  laying  wagers  on  one  side  of  the  question, 
can  incapacitate  themselves  from  acting  in  that  character,  diffi- 
culties enough  will  occur  in  procuring  juries  in  causes  of  any 
magnitude.     The  act  of  assembly  which  has  been  quoted  by  the 
defendants  goes  as  far  as  human  wisdom  can  devise  to  give  the 
parties  an  oportunity  of  making  their  challenges.     A  particular 
case  ocurring  ought  not  to  altar  the  law. 

A  principal  challenge  to  a  juror  is  where  there  is  express 
favor  or  malice,  and  disqualifies  at  once;  but  a  challenge  to  the 
favor  is  discretionary  in  the  Court.  Co.  Lit.  157,  J.  A  challenge 
must  be  made  before  the  juror  is  sworn,  and  cannot  be  received 
afterwards,  though  on  an  indictment  for  murder.  Yelv.  23.  The 
same  law  obtains  in  civil  suits  (2  H.  H.  P.  C.  274) ;  and  the 
principle  is  recognized,  though  the  objection  be  not  known  at 
the  time.  Co.  Lit.  158,  a,  2  Rol.  Abr.  658,  pi.  6,  6. 

So  where  a  juror  was  related  to  one  of  the  parties.  Style,  100. 
The  jury  loses  his  challenge  by  not  making  it  in  time.  lb.  129. 
So  where  a  juror  was  related  to  one  of  the  creditors  of  a  bank- 
nipt.  1  Vent.  30.  And  it  appears,  by  the  same  case  in  2  Keb. 
498,  that  the  cause  of  challenge  was  not  known  at  the  time.  A 
juror  being  of  kin  in  the  ninth  degree  is  a  principal  cause  of 
challenge.  3  Bl.  Com.  363.    The  present  objection  is  analogous 

to  an  exception  against  the  competency  of  a  witness,  which  must 
be  taken  before  he  is  sworn  and  examined,  otherwise  it  comes 
too  late,  and  the  party  shall  not  afterwards  avail  himself  of  it. 
4  Burr.  2252. 

Od  the  third  ground,  the  counsel  for  the  defendants  insisted 
that  the  evidence  proved  the  fact,  that  one  of  the  lessors  of  the 
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plaintiff  had  treated  the  jury.  The  consequences  of  each  prac- 
tises most  be  very  obvious.  They  engage  the  gratitude  of  the 
jury,  and  lay  them  open  to  improper  impressions. 

The  evidence  openly  given  in  Court  will  have  little  effect 
where  such  methods  obtain.  The  drinking  publicly,  or  the  ju- 
rors calling  for  wine,  makes  no  difference  as  to  the  rule  of  law. 
If  jurors  eat  or  drink  at  the  charge  of  him  for  whom  the  verdict 
is  given,  before  they  are  agreed  on  the  verdict,  it  will  avoid  it 
Bull.  Ni.  Prius,  303,  820,  4to  edit.  12  Mod.  111. 

To  this  the  plaintiff's  counsel  remarked  that  the  fact  was  not 
proved.  It  must  clearly  appear  that  the  treat  was  given  by  and 
at  the  expense  of  the  party,  or  some  agent  for  him.  1  Vent.  124. 
1  Tri.  per  Pais,  260  (8th  edit).  William  M'Causland,  junior, 
must  necessarily,  at  some  time,  have  met  with  some  of  the  jurors 
in  the  taverns  where  his  witnesses  lodged;  and  it  was  imprac- 
ticable for  him,  during  the  crowd  of  the  assizes,  always  to  obtain 
a  private  room  for  his  refreshment  His  drinking  with  some  of 
the  jurors  out  of  the  same  bottle  or  pint  where  each  paid  his  pro- 
portion of  the  liquor,  though  the  specific  wine  of  each  could  not 
be  distinguished,  without  conversing  on  the  merits  of  the  cause, 
could  produce  no  improper  effect.  The  juror  who  eat  with  him 
paid  his  own  club,  and  did  not  sup  at  his  expense.  Rhine  mast 
have  mistaken  his  expressions  that  no  one  but  he  could  prove 
that  he  had  treated  the  jury ;  inasmuch  as  upon  his  examination 
he  could  not  ascertain  the  fact.^  In  Bull.  303, 4:to  edit,  Cro.  Jac 
21,  it  is  laid  down,  that  the  misbehavior  of  the  jury  ought  to  be 
certified  by  the  judges  on  the  postea. 

On  the  fourth  ground,  the  defendants  contended  that  the  pre- 
mature declarations  of  some  of  the  jurors  before  the  evidence 
was  heard,  clearly  evinced  their  partiality  for  the  plaintiffs.  Ja- 
rors  should  be  omni  exceptions  majores  /  if  they  have  declared 
their  opinions,  it  is  a  good  cause  of  challenge.  Bull.  802.  ISew 
trials  are  granted  where  any  of  the  jury  declare  that  a  party  shall 
not  have  a  verdict,  let  him  produce  what  evidence  he  will.  lb. 
320.  2  Salk.  645.  And  where  a  juror  declared  at  the  view,  that 
by  what  they  had  seen  they  should  soon  determine  the  dispute; 
and,  the  day  before  the  trial,  said,  the  plaintiff  was  a  neigh- 
bor, and,  right  or  wrong,  he  would  give  it  for  him, —  though 
these  words  were  even  known  before  the  trial,  the  Court  granted 
a  new  trial  against  the  opinion  of  Baron  Parker.  Corny.  608. 
This  prejudging  of  a  cause  is  a  most  effectual  bar  to  the  admin- 
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istration  of  justice.     Besides,  one  of  the  jurors  swears  he  is  now 
dissatisfied  with  the  verdict. 

The  plaintiiF's  counsel  observed,  their  remarks  under  the  sec- 
ond head  were  equally  applicable  to  this  point.    It  could  not 
reasonably  be  expected  that  the  minds  of  jurors  taken  de  vice- 
neto  could  be  as  white  paper.     This  had  been  a  case  of  great 
public  expectation,  and  many  people  must  early  have  formed 
ideas  of  the  event.    In  the  remarkable  case  of  Thnne,  on  a  poli- 
cy of  insurance,  which  had  been  often  tried,  three  of  [the  jurors 
declared  that  they  had  made  up  their  minds  on  the  representa- 
tions nnade  to  them  of  the  circumstances  attending  it ;  yet,  though 
this  was  known  to  the  Court,  they  were  ordered  to  be  sworn. 
No  case  can  be  cited  where  a  verdict  has  been  set  aside,  merely 
because  a  juror  has  expressed  an  opinion  after  the  Court  being 
opened,  or  before ;  This  is  materially  different  from  a  juror  say- 
ing he  would  find  in  one  way,  at  all  events.     When  such  senti- 
ments have  been  disclosed  by  a  juror  before  he  is  sworn,  it  may 
be  a  cause  of  challenge  to  the  favor,  but  this  is  no  ground  for 
a  new  trial  under  any  adjudication  we  have  met  with.     There 
must  be  malice  or  favor  in  the  words  of  a  juror,  to  make  them 
a  principal  cause  of  challenge.    21  Vin.  266,  pi.  8.     2  Hawk. 
418,  §  28.    2  Rol.  Ab.  657.    3  Bac.  Ab.  259.    Brook,  Chal- 
lenge, pi.  56.  F.  N.  B.  22.   1  Tri.  Per  Pais,  189  (8th  edit.).    As 
to  the  juror,  who  is  still  dissatisfied,  his  scruples  can  have  no 
weight ;  they  have  probably  been  superinduced  by  communica- 
tions since  the  trial.    Jurors  shall  not  be  permitted  to  invalidate 
a  verdict  which  they  have  given.    2   Bl.  Hep.  803.     Sayer's 
Rep.  100.    2  Term -Rep.  281.    Andrews,  382.    Finally,  they 
said:  — 

The  case  in  Comy.  601,  602,  so  much  relied  on,  cannot  be 
law,  from  the  reason  of  the  thing.  Besides,  it  stands  opposed  to 
all  the  authorities,  particularly  those  in  Style,  100,  129.  11 
Mod.  119. 

By  the  (hurt.  The  last  exception  to  the  verdict  has  been  prop- 
erly relinquished  on  the  argument. 

Neither  was  the  first  insisted  on,  with  much  hopes  of  success. 
The  judges  who  tried  the  cause  did  not  sum  up  the  evidence  in 
their  charge  to  the  jury.  The  trial  had  continued  five  days ;  a 
great  number  of  witnesses  were  examined  as  to  a  variety  of 
facts,  and  both  the  law  and  fact  were  fully  considered,  and  very 
ably  argued  by  the  counsel  on  both  sides.  The  Court,  under  a 
few  general  remarks,  left  the  matter  of  fact  solely  to  the  decision 
48 
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of  the  jury ;  and  we  now  feel  ourselves  precluded  from  giving 
our  sentiments  on  the  weight  of  evidence,  either  way. 

The  second,  third,  and  fourth  objections  against  the  verdict 
may  be  considered  under  two  heads :  the  misbehaviour  of  some 
of  the  jurors  in  laying  wagers,  and  in  eating  and  drinking  at  the 
plaintiff's  expense,  and  oi  oih^vQ prejudging  the  cause. 

As  to  Skiles's  betting,  unless  it  produced  a  bias  on  his  mind, 
it  cannot  be  a  reasonable  ground  of  exception.  If  we  suppose 
hira  so  interested  a  character  as  to  be  capable  of  giving  an  im- 
proper verdict,  to  gain  a  wager  of  a  pint  of  wine,  we  must  also 
necessarily  suppose,  that  the  loss  of  a  gallon  and  one  half  pint 
would  make  a  still  stronger  impression  on  him,  Knd  infiaence 
his  judgment  on  the  other  side.  But  it  appears  from  the  testi- 
mony  that,  when  Mercer  offered  to  pay  the  wine  he  had  lost  to 
him,  he  actually  forgot  that  he  had  laid  the  wager  with  him.  We 
must,  therefore,  conclude  that  he  was  not  biased  in  favor  of  the 
plaintiff,  by  this  small  bet. 

The  evidence  is  not  sufficiently  strong  to  establish  the  jurors' 
eating  and  drinking  at  the  plaintiff's  expense.     We  shall  always 
discountenance  such  practises ;  but  the  law  calls  for  clear  and 
full  proof.     Wherever  it  appears  to  be  done  to  induce  favor,  we 
shall  not  fail  to  punish  such  conduct.     But  unless  there  was  man- 
agement, or  the  intention  of  young  William  M'CausIand  was 
criminal  ih  what  he  did,  it  could  have  no  effect  on  the  verdict. 
We  see  no  circumstances  from  whence  we  can  infer  undue  man- 
agement, or  a  criminal  intention.     The  proof  is  also  defective, 
as  to  any  of  the  jurors  prejudging  the  cause.     It  were  much  to 
be  wished  that  the  minds  of  jurors  should  be  as  white  paper,  hnt 
it  can  scarcely  be  expected,  where  they  come  de  vicineto.  Everv 
judicial,  as  well  as  political,  system,  has  its  disadvantages,  as  well 
•as  advantages.     The  view  previous  to  the  trial,  was  an  improper 
measure ;  it  could  answer  no  purpose,  that  could  not  fully  be  sup- 
plied by  oral  proof;  and  some  of  the  jprors  may  have  received 
improper  impressions   there.     But  prfyudging^   and  giving  an 
opinio7iy  on  the  statement  of  certain  facts,  are  very  different  things. 
The  first  implies  a  strong  dispoeition  to  favor  the  one  side  or  tiie 
other,  a  determination  to  find  in  one  way,  let  the  evidence  be 
what  it  will.    The  last  involves  the  truth  of  certain  facts  and 
propositions  in  the  sentiments  delivered;  and  impressions  thus 
made  may  be  effaced  by  the  production  of  other  evidence.    It 
was  natural  enough  iorsome  of  the  jurors  to  discover  an  inclina- 
tion towards  the  plaintiff,  upon  a  very  full  and  elaborate  opening 
by  one  of  his  counsel ;  but  this,  most  probably,  was  under  an  idea 
that  the  facts  stated  would  be  fully  proved.    It  is  material  to 
consider  also,  that  what  the  jurors  did  say,  was  amongst  them- 
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selves  only.  Oar  own  experience  teaches  ns  that  few  persons 
can  keep  their  minds  in  perfect  equilibria  upon  hearing  a  strong 
statement  on  one  side  only.  Sach  leanings,  however,  onght  to 
be  guarded  against,  and  resisted  with  firmness,  until  the  whole 
evidence  is  gone  through  and  closed. 

We  are,  on  the  whole,  of  opinion,  that  the  rule  to  show  cause 
should  be  discharged ;  and  we  are  strengthened  therein  by  the 
consideration,  that  this  trial  is  not  peremptory,  but  the  defend- 
ants may,  if  they  think  proper,  commence  a  new  ejectment. 

Rule  discharged. 

Messrs.  Ingersol,  J.  B.  M'Kean,  and  Hopkins,  j?r^  qiter. 

Messrs.  Tilghman  and  Montgomery ^  pro  def. 
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AT  l^ISI  PEIUS,  AT  WESTCHESTER, 

APKIL  ASSIZES,  1794. 

Coram  M'KEAN,  CHIEF  JUSTICE,  AND  YEATEa 


Joseph  Speab  v8,  James  Hannum  and  George  TTART.Ay, 

Lands  are  not  pledged  or  mortgaged  for  the  debts  of  a  testator  or  int^tate, 
nor  can  such  debts  be  considered  as  liens  thereon. 

Where  executors  sell  lands  under  a  proper  power  in  a  will,  though  they 
afterwards  misapply  the  money,  the  creditors  of  the  testator  cannot  take  such 
lands  in  execution. 

Debt,  939Z.  8«.  lOd.  sUr  obligation,  dated  29th  Ifovember, 
1784,  conditioned  for  the  payment  of  46j9^.  14*.  5d.  and  interest, 
on  the  29th  April,  1785. 

Plea,  payment,  with  leave  to  give  the  special  matters  in  evi- 
dence.   JReplication,  non  sotverunt  and  issue. 

The  case  on  evidence  turned  out  as  follows:  — 

Nathaniel  King  being  seized  {inter  alias  terras)  of  a  tract  of 
land  in  West  Marlborough  township,  called  the  "  Indian  Fields^'* 
containing  about  140  acres,  by  will  dated  29th  November,  1766, 
devised  the.  one-third  of  his  whole  estate  to  his  wife,  Elizabeth; 
and,  after  bequeathing  several  pecuniary  legacies,  devised  the 
residue  of  his  estate  to  Hannah,  the  wife  of  Thomas  Gibson. 

Elizabeth  Ring,  his  widow,  by  will  dated  17th  January,  1784, 
after  bequeathing  sundry  legacies,  "  willed  and  allowed  her 
plantation,  called  the  Indian  Fields,  to  be  sold  by  her  executors, 
at  which  time  they  should  see  to  be  best  convenient  after  her  de- 
cease, and  what  would  remain  from  the  sale  thereof  to  be  divi- 
ded in  proportion  among  her  legatees."  She  appointed  Joseph 
Spear,  the  plaintiff,  and  one  Jacob  Chandler,  sitice  deceased,  ber 
executors  thereof. 

On  the  29th  April,  1784,  the  "  Indi<ih  Fields  "  tract  was  put 
up  at  vendue  and  sold  at  82. 19«.  &d.  per  acre,  to  James  Hanuam, 
one  of  the  defendants ;  the  one  moiety  to  be  paid  when  he  should 
receive  possession,  and  the  residue  on  the  expiration  of  one  year, 
with  interest.  The  executors  agreed  to  give  a  sufficient  deed  in 
fee^  when  one  moiety  of  the  money  should  be  paid,  by  the  con- 
ditions of  sale. 

Previous  hereto,  on  the  24th  July,  1765,  the  said  Nathaniel 
Ring,  and  Elizabeth,  his  wife,  had  executdd  a  mortgage  to  J^ 
seph  Parker,  of  the  Indian  Fields  tract,  together  with  a  grist 
mill  and  saw  mill,  and  100  acres  of  land,  and  another  tract  ^^ 
200  acres,  to  secure  the  payment  of  6912.  10«.  and  interest 
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On  the  29th  of  November,  1784,  the  defendants  executed  a 
bond  of  indemnity  to  the  plaintiff  and  Chandler,  wherein,  after 
reciting  the  mortgage  to  Parker,  Hannum  covenanted  to  take 
the  mortgage  on  himself  in  part  of  his  purchase  money,  and 
procure  a  release  of  the  liens  of  the  other  two  tracts  by  the  29th 
April,  1785,  and  generally  to  indemnify  the  executors  by  reason 
of  the  mortgage,  against  all  damages  and  costs. 

He  then  also  executed  the  bond,  which  was  the  subject  of 
controversy,  for  the  balance  of  the  purchase  money  and  interest, 
deducting  the  amount  of  the  mortgage  and  interest,  and  126^. 
which  he  had  paid  on  account,  and  received  a  deed  from  the 
executors  for  the  Indian  Fields  Tract,  subject  to  the  mortgage, 
with  no  other  covenant  therein,  than  that  they  had  suffered  no 
incumbrances  thereon. 

On  the  2d  December,  1784,  Mary  Norris,  Administratrix  of 
Joseph  Parker,  entered  up  judgment  on  the  bond  accompanying 
the  mortgage. 

On  the  1st  September,  1785,  and  31st  October,  1786,  three 
other  judgments  were  entered  against  the  executors  of  Eliza- 
beth Ring,  and  one  judgment  against  the  executors  of  Nathaniel 
Ring,  for  362.  Is.  4^.,  the  whole  amoubting  to  3282.  ISs.  Sd. 

Thomas  Gibson  and  Hannah,  his  wife,  the  residuary  devisee 
of  Nathaniel  Ring,  having  brought  their  action  for  the  sum  due 
to  them  under  the  will  of  the  said  Nathaniel,  to  February  term 
1785,  f^ainst  the  executors  of  Elizabeth  Ring,  obtained  judg- 
ment therein  on  the  report  of  referees,  in  the  Common  Pl^as  of 
Chester  county,  in  September  term,  1788,  for  12562.  4«.  4J<;Z.  and 
73Z.  3».  6d.  costs,  which,  on  being  removed  into  the  Supreme 
Court  by  writ  of  error,  was  aflSrmed  on  the  7th  October,  1790. 

Afterwards,  in  pursuance  of  a  levari  facias  issued  on  the 
judgment,  founded  on  the  mortgage,  the  Indian  Fields  Tract 
was  sold  for  4542.;  the  grist  mill  and  saw  mill,  and  100  acres  of 
land,  for  5182.;  and  the  200  acres  tract  for  3302.  by  the  sheriff, 
on  the  19th  January,  1789,  by  way  of  public  vendue. 

On  the  judgment  of  Gibson  and  wife,  three  other  tracts  of 
Elizabeth  Ring's  land  were  sold  by  the  sheriff  on  the  11th 
March,  1791,  for  14052. 

It  appeared  in  evidence  that  Hannum,  shortly  after  the  sale 
of  the  Indian  Fields  Tract  by  the  executors,  entered  thereon 

and  held  the  possession  until  the  sale  under  the  mortgage ;  but 
that  in  the  latter  end  of  1785  or  beginning  of  1786,  he  demanded 
security  for  his  title,  alleging  that  he  was  not  safe  in  paying  his 
money  without  it,  and  further  saying  that  the  executors  snould 
repay  him  his  money  and  take  back  the  tract.  Lands  had 
greatly  sunk  in  value  at  this  period. 
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On  the  other  hand  it  was  shown  that  Gibson  had  engaged  to 
Han  nam,  that  nothing  shoald  be  wanting  on  the  part  of  himself 
or  his  wife,  to  strengthen  his  title  to  the  Indian  Fields  Tract; 
and  Gibson  directed  the  under  sheriff  not  to  levy  On  that  tract 
under  his  judgment,  as  it  was  already  sold  at  so  good  a  price. 

On  the  part  of  the  plaintiff  it  was  urged  that  by  the  defend- 
ant's breach  of  contract,  a  great  destruction  of  property  had 
taken  place.  Had  they  paid  according  to  the  condition  of  their 
bond  the  price  of  the  Indian  Fields  Tract,  two  other  valuable 
tracts  would  have  been  saved  from  a  sheriff's  sale.  The  whole 
estate  was  wasted,  and  6o0l.  of  debts  and  legacies  remained  un- 
paid ;  whereas,  by  a  fulfillment  of  their  agreement,  it  would  have 
produced  a  neat  balance  of  above  20002.  after  discharging  every 
demand  against  it. 

It  is  to  be  presumed  that  Hannum  knew  at  the  time  of  sale 
of  Parker's  mortgage,  from  its  notoriety  in  the  neighborhood; 
but  admitting  that  he  was  then  unacquainted  with  it,  he,  by  his 
bond  of  indemnity  at  a  subsequent  period,  took  that  incumbrance 
on  himself,  and  agreed  to  discharge  it.  He  accepted  &  convey- 
ance subject  to  the  mortgage. 

He  might  have  been  made  perfectly  secure  in  his  right,  by 
either  purchasing  the  lands  at  the  sheriff's  sale,  or  by  paying  off 
the  mortgage  and  taking  an  assignment  thereof.  There  is  no 
reasonable  ground  to  suppose  he  would  have  been  bid  upon,  and 
it  never  was  required  that  he  should  surmount  the  stipulated  sum. 
A  mortgagee,  till  he  is  fully  satisfied,  is  not  obliged  to  quit  the 
possession  to  a  purchaser.  2  Atky.  2.  The  assignee  of  a  mort- 
gage stands  precisely  in  the  same  state  as  the  first  mortgagee, 
except  that  the  interest  in  arrear  would  form  part  of  a  new  prin- 
cipal, carrying  interest  2GoQiy.  Dig.  303.  Hannum  would 
therefore  have  been  invulnerable  in  all  possible  circumstances. 

It  was  not  reasonable  to  ask  security  of  executors  for  acts 
done  in  the  discharge  of  their  duty;  nor  is  there  any  proof  of  a 
promise  by  them  to  give  such  security.  The  vendee  was  satia- 
fied  with  the  covenant  in  his  deed,  that  the  executors  had  suf- 
fered no  incumbrances :  it  is  therefore  similar  to  the  case  of  lands 
sold  and  conveyed  with  special  warranty,  and  the  purchaser  af- 
terwards insisting  on  a  new  and  general  warranty.  The  contract 
was  fully  completed  when  the  deed  was  executed  and  the  bonds 
given,  and  nothing  remained  to  be  done  by  the  executors.  Gib- 
son and  his  wife  were  bound  by  their  engagement,  and  the  law 
would  not  have  permitted  them  to  recede  therefrom.  Their 
promise  in  this  particular  was  equivalent  to  a  release. 

The  cases  of  Graff  v.  Smith's  administrators  (Dallas,  481),  and 
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Morris's  lessee  v.  Smith,  determined  in  bank,  April  term,  1793, 
on  a  case  stated,  do  not  prove  the  defendant's  doctrine.     They 
go  no  further  than  to  establish  a  lieu  in  favor  of  creditors,  in  the 
instance  of  an  intestate's  heir  selling  to  a  third  person.     No  part 
of  the  reasoning  in  the  former  ease  of  Mr.  President  Shippen, 
applies  beyond  the  instances  of  an  heir  or  devisee  ;  and  his  obser- 
vations fairly  construed,  are  referable  only  to  those  two  cases. 
The  principle  which  he  lays  down  does  not  apply  to  an  executor 
selling  lands  in  pursuance  of  an  authority;  fortliere  is  a  privity 
between   the  creditors  and  executor,   though  not  between  them 
and  the  heir  or  devisee;  and  on  the  same  ground  i  hat  it  is  resolved 
in  Dall.  4S6,  that  lauds  sold  by  an  administrator  in  pursuance 
of  an  order  of  Orphan's  Couir,  cease  to  be  assets,  and  are  freed 
from  any  supposed  Hen  of  debts,  lands  sold  h»na  jide  under  a 
power  in  a  will,  mhst  also  be  exempted  from  any  responsibility 
to  creditors. 

Where  there  is  a  trust  or  devise  for  payment  of  debts  generally, 
a  purcha&er  is  not  obliged  to  see  to  the  application  of  his  money, 
as  he  is  when  there  is  a  schedule  or  pnrticularizing  of  the  debts. 
Ambl.  189.  Cases  of  fraudulent  sales  are  exceptions  to  the  gen- 
eral rule,  and  they  will  clearly  be  bad.  Ji).  2  Vern.  616.  At 
law  an  executor  may  alien  the  assets  of  a  testator,  and  when 
aliened  no  creditor  can  follow  them.  Where  the  alienation  ife 
honafide  and  for  a  valuable  consideration,  equity  also  suffers  it. 
1  Atky.  463.  2  Atky.  41.  3  Atky.  237,  241. 

It  may  be  urged,  that  debts  by  our  law  are  liens  on  real  es- 
tates, where  a  person  dies  either  testate  or  intestate.  We  deny 
that  doctrine  in  the  large  extent,  though  we  admit  them  to  be 
funds  out  of  which  debts  must  be  paid  in  case  of  a  deficiency  of 
personal  property.  We  view  them  merely  as  assets,  and  when 
sold  by  an  administrator  in  due  course  of  law,  or  by  an  executor 
in  pursuance  of  a  proper  authority  honafide^  they  can  be  no 
more  recurred  to  than  goods  or  mere  chattel  interests  sold  in  the 
proper  course  of  administration. 
In  England,  where  the  debt  is   a  specialty,   lands  remain 

chargeable,  unless  the  heir  sells  them  before  the  suing  of  the 
writ.  Why  shall  not  the  same  doctrine  hold  here,  where  a 
power  is  iriven  to  executors  to  sell?  There  is  nolhins:  in  our 
peculiar  custonjs  or  the  texture  of  our  laws  which  interdicts  it. 
But  to  say  that  the  lands  after  such  sale  remain  chars:eable  to 
creditors  is,  in  effect,  declaring  that  such  powers  in  a  will  are 
fruitless  and  nugatory ;  for  who  would  buy  from  executors  if 
such  were  the  law  ?  How  can  a  fair  purchaser  be  supposed  to 
know  of  tlie  existing  debts  of  a  testator,  unless  he  particularizes 
them  in  his  will  ?  if  such  were  the  decisions,  he  would  be  bound 
to  look  to  the  appropriation  of  his  money. 
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We  have  been  taught  to  believe,  that  the  vesting  execators 
with  authority  to  sell  lands,  in  order  to  pay  debts  and  legacies,  is 
extremely  beneficial  as  well  to  creditors  as  legatees.  But  if  the 
doctrine  of  the  defendants  is  sanctified,  no  titles  will  be  deemed 
valid,  unless  secured  by  the  instrumentality  of  sheriff's  sales, 
and  the  money  intended,  by  the  justice  or  bounty  of  a  testator, 
to  go  into  one  channel,  will  be  diverted  to  the  payment  of  accu- 
mulated costs,  and  the  purposes  of  the  will  will  be  effectually 
frustrated. 

On  the  part  of  the  defendants  it  was  contended,  that  the  evi- 
dent intention  of  the  contract,  which  gave  birth  to  the  bond,  was 
that  the  vendee  should  be  secure  in  a  sufficient  title.  He  was 
not  bound  to  pay  in  the  first  instance,  and  afterwards  wait  for 
his  right.  The  executors  had  sold  lands  under  mortgage,  with- 
out acquainting  Hannum  therewith,  which  was  a  legal  fraud  in 
them. 

The  suit  of  Gibson  and  wife  was  brought  to  February  term 
1785,  and  operated  as  notice  of  a  claim  on  the  lands  agreed  to 
be  sold.  The  condition  of  the  present  bond  was  to  pay  at  a  sub- 
sequent period,  viz:  on  the  29th  April,  1785.  If  it  should  be 
supposed  that  these  lands  were  exempted  by  the  sale,  from  the 
lien  of  Elizabeth  Ring's  debts,  still  the  step  pursued  by  Gibson 
and  his  wife  would  make  any  prudent  person  cautions  in  paying 
until  he  was  fully  indemnified.  But  the  laws  of  Pennsylvania 
are  favorable  to  the  claims  of  creditors  from  its  first  settlement 

The  case  of  Morris's  lessee  vs.  Smith  (238  ante),  determined 
that  lands  aliened  honafide  by  the  heir  were  subject  to  the  debts 
of  the  ancestor.  It  must  now  therefore  be  conceded,  that  lands 
are  bound  for  the  payment  of  debts,  in  case  of  an  intestacy. 
Why  should  not  this  equally  hold  in  the  case  of  a  will?  Can  a 
person  by  sealing  and  publishing  a  paper,  effect  so  material  a 
change  ? 

In  the  case  of  Graff  v%.  Smith's  administrators  (Dall.  481), 
this  doctrine  is  very  fully  considered  by  Mr.  President  Shippen, 
and  (in  pa.  484)  he  draws  this  general  deduction  from  the  whole 
of  his  reasoning,  that  the  "  lands  of  deceased  persons  have  al- 
ways heretofore  been  considered  as  liable  to  be  taken  in  exe- 
cution for  debt,  in  the  hands  of  a  purchaser  from  the  heir  or 
devisee."  Now  what  sound  reason  can  be  given  that  a  differ- 
ence should  be  made  between  the  case  of  a  purchaser  under  a 
devisee,  and  under  executors  having  authority  to  sell  real  pro- 
perty ?  Their  powers  are  derived  equally  from  the  same  source, 
the  will  of  the  testator.  But  it  is  said  that  a  distinction  has  been 
drawn     in  Dall.   486,    between  purchasers  from    administra- 
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tore  ander  an  order  of  the  Orphans'  Court,  and  voluntary  pur- 
chasers from  an  heir.     To  which  it  may  be  answered,  that  this 
is  but  an  obiter  dictum  of  the  president,  the  point  confessedly  not 
being  regularly  before  the  Court.     Taking  it,  however,  to   be 
otherwise,  there  is  this  striking  difference  between  the   cases. 
There  the  administrators  sell  by  the  words  of  a  positive  law, 
which  gives  jurisdiction  to  the  Orphans'  Court.    The  intention 
of  the  legislature  must  necessarily  have  been,  that  the  lien  of  the 
creditors  in  such  cases  should  be  taken  away  and  destroyed ; 
otherwise  the  law  would  be  fruitless,  and  attended  with  conse- 
quences manifestly  injurious  to  soqiety.     Here  the  purchaser 
could  shelter  himself  under  no  positive  law,  and  he  contends 
that  the  title  was  never  so  abatolutely  vested  in  him  as  to  be  freed 
from  the  claims  oi  creditors  under  the  deed  from  the  executors. 
Were  the  doctrine  contrary  to  what  we  insist  on,  great  frauds 
might  be  practised  by  testators,  their  executors,  and  purchasers 
under  them,  which  would,  in  most  instances,  escape  detection. 
It  is  admitted  that  in  England,  executors  selling  lands  under 
a  general  authority,  without  a  schedule  of  debts  and  legacies,  the 
vendee  is  not  bound  to  see  to  the  application  of  the  money.  But 
in  that  kingdom,  lands  are  not  subject  to  the  payment  of  simple 
contract  debts;  and  in  the  case  of  specialty  debts,  where  the  heir 
at  law  aliens  lands  honafide^  before  the  action  brought,  such 
lands  shall  not  be  liable  to  execution,  by  the  express  provision 
of  3  and  4  W.  and  M.  c.  14.     It  is  evident,  therefore,  that  under 
the  municipal  laws  of  that  country,  the  creditors  have  only  an 
eventual  lien  on  the  lands  of  a  deceased  person,  depending  on 
their  own  acts  and  those  of  the  heir  or  devisee.     But  under  the 
spirit  and  true  intent  of  our  laws,  there  is  a  general  pervading 
lien  on  the  lands  immediately  on  the  decease  of  the  party.     It  is 
then  asked,  if  a  case  can  be  shown  in  England  where,  when  the 
lien  is  attached  by  a  suit  on  a  specialty  debt,  a  subsequent  sale 
by  an  heir  or  devisee  can  destroy  ^such  lien  ?  If  no  such  instance 
can  be  shown,  there  are  strong  features  of  resemblance  between 
the  law  there  and  the  general  lien  which  prevails  in  Pennsylva- 
nia, on  the  death  of  a  testator  or  intestate.    The  case  of  a  testa- 
tor directing  lands  to  be  sold  for  payment  of  his  debts,  in  some 
degree  resembles  schedule  debts.    It  operates  as  notice  to  a  pur- 
chaser to  guard  and  protect  himself. 

On  the  point  of  general  inconvenience,  it  is  submitted  whether 
greater  evils  would  not  result  to  creditors  from  lessening  their 
liens  than  the  accumulated  costs  which  would  arise  from  sher- 
iff's sales. 

The  plaintiff  had  no  reason  to  expect,  after  instituting  a  suit 
^nst  Hannum,  that  he  should  buy  in  his  lands  for  his  own 
49 
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protectioD,  at  a  sheriff's  sale.  Besides,  he  might  have  been  bid. 
upon  ;  and  if  he  was  to  be  thus  secured,  he  might  have  been 
obliged  to  buy  beyond  the  terms  of  his  contract  If  Gibson  and 
his  wife  meant  to  strengthen  Hannum's  title,  why  did  they  not 
execute  a  release  and  tender  it  to  him  ?  Their  original  suit  evi* 
dently  impeached  his  title.  In  debt  on  bond,  on  the  plea  of 
payment,  every  thing  shall  be  presumed  to  be  paid,  which  in 
conscience  ought  not  to  be  paid.  Dall.  260.  A  sells  to  B,  with 
covenants  only  against  himself  and  those  claiming  under  him  ; 
the  lands  were  evicted  by  title  paramount ;  B  was  relieved  from 
payment  of  the  purchase  money,  which  he  had  secured,  seeing 
the  land  was  lost.  1  Eqn.  Ca.  Ab.  27,  pi.  2.  A  man  bought  his 
ovm  lands  of  another,  and  paid  the  money,  he  will  be  entitled, 
in  equity,  to  recover  back  the  money  with  interests  and  costs. 
1  Vez.  126. 

JSy  the  CoutL  There  is  no  doubt,  but  if  in  equity  and  good 
conscience,  this  bond  ought  not  to  be  paid,  the  verdict  ought  to 
be  for  the  defendants.  On  the  other  hand,  if  no  good  or  legal 
objection  can  be  made  against  it,  the  welfare  of  society  requires 
it  should  be  enforced  as  a  fair  contract. 

It  is  also  clear,  that  ilo  solid  argument  against  the  discharge 
of  the  bond  can  be  founded  on  the  sheriff  ^s  sale  under  the  mort- 
gage. Hannum  accepted  the  deed,  subject  to  the  mortgage,  and 
agreed  to  take  it  on  himself,  and  free  the  other  two  tracts  com- 
prised therein  from  that  incumbrance.  He  ought,  therefore,  to 
have  paid  it  under  the  terms  of  his  own  contract,  and  he  shall 
not  now  be  permitted  to  shelter  himself  under  his  own  default 
Had  he  complied  with  his  agreement,  the  Indian  Fields  tract 
oould  never  have  been  sold  under  the  levari  facias^  but  with  hia 
consent.  It  has  been  said  that  he  was  not  obliged  to  purchase 
at  the  sheriff's  sale  for  his  own  protection.  It  would  have  been 
fortunate  if  either  he  or  the  executors  had  taken  this  step  ;  it 
would  have  prevented  a  great  waste  of  property.  The  difference 
of  the  price  stipulated  to  be  paid  by  him,  and  the  sura  it  after- 
wards sold  for,  was  no  less  than  808i.  4*.  4i<i.  exclusive  of  inter- 
est on  the  orginal  sum  fin*  near  four  years  and  nine  months. 

But  the  defendant's  counsel  rest  on  a  legal  objection  against 
the  plaintiff's  recovery,  and  contend  that  the  executors  could  not 
make  a  mffioient  deedy  freed  from  the  creditors  and  legatees  of 
Nathaniel  and  Elizabeth  Ring.  The  point  agitated  before  us  ia 
new,  so  far  as  we  know,  and  we  should  have  been  well  pleased 
to  have  avoided,  with  propriety,  the  giving  of  our  opinion  with- 
out more  full  reflection,  ^ut  it  is  absolutely  necessary  that  oar 
present  sentiments  should  be  made  known,  m  order  to  obtain  a 
verdict.  We  consider  the  point  as  reserved  for  future  discoB- 
sion,  in  case  the  verdict  shall  be  for  the  plaintiff. 
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The  defendants  ground  the  liability  of  these  lands  to  pay  the 
debts  and  legacies  of  Nathaniel  and  Elizabeth  King,  on  the  pe- 
culiar laws  and  customs  of  this  government. 

The  first  act  which  occurs  respecting  the  present  question,  is 
among  the  laws  agreed  on  in  England  in  1682,  §14  (Append,  to 
Frov.  Laws,  edit.  1775,  pa.  4),  which  directs  "  that  all  lands  and 
goods  shall  be  liable  to  pay  debts,  except  where  there  is  legal 
iBsue,  and  then  all  the  goods  and  one-third  of  the  land  only." 

Then  another  act,  chap.  51  (Append,  pa.  7),  which,  in  the  case 
of  issue,  renders  one-half  of  the  land  liable  to  debts,  "  provided 
the  land  was  bought  before  the  debts  were  contracted." 

Then  the  act,  chap.  119  (Append,  pa.  9),  directs  how  the  es- 
tate of  any  person  shall  be  disposed  of,  ^'  his  debts  being  first 
paid." 

Next  follows  the  act  of  1688,  chap.  189  (Append,  pa.  10), 
which  provides  ^'  that  all  lands  whatsoever  and  houses  shall  be 
liable  to  sale  upon  judgment  and  execution,  against  the  defend- 
fiut,  his  heirs,  executors  or  administrators,"  but  this  act  was  lim- 
ited in  its  duration  to  one  year,  and  until  20  days  after  the 
rising  of  the  next  general  assembly.  This  law  was  continued 
under  the  administration  of  Governor  Fletcher,  in  1693  (Append, 
pa.  12),  and  was  afterwards  re-enacted  in  1694,  in  the  same 
words  as  a  perpetual  act. 

Then  succeeded  the  act  of  12  Will.  3,  in  1700  (Prov.  Laws, 
pa.  6),  which  is  still  in  force,  and  is  penned  in  the  same  terms 
with  the  additional  words,  '^  where  no  sufficient  personal  estate 
is  to  be  found."     And  then  came  the  act  of  1605  (lb..  49). 

Upon  the  best  consideration  we  have  been  able  to  give  on  the 
sudden,  of  the  case  before  us,  we  do  not  conceive  that  the  legis- 
lature, in  the  diflferent  laws  we  have  enumerated,  ever  intended 
to  go  further  than  to  make  lands  assets  for  the  payment  of 
debts,  upon  a  deficiency  of  personal  property,  in  the  same  man- 
ner that  mere  goods  and  chattels  were  before  assets  at  law  in  the 
cases  of  deceased  persons.  Under  our  idea,  lands  were  not 
pledged  or  mortgaged  for  the  debts  of  a  testator  or  intestate : 
they  were  not  more  pointedly  made  chargeable  or  liable  for  such 
debts,  than  personal  estate  was  previously  thereto,  nor  could  such 
debts  be  properly  considered  as  liens  thereon.  If  a  sheriff  sells 
the  lands  of  a  testator  or  intestate  in  a  due  course  of  law,  he 
must  pay  the  balance,  after  deducting  the  debts  and  costs,  to  the 
executor  or  administrator  of  such  deceased ;  should  they  squan- 
der the  money,  it  will  not  be  pretended  that  other  creditors  can 
look  again  to  the  lands.  So,  where  an  administrator  sells  lands 
in  pursuance  of  an  order  of  Orphans'  Court,  but  embezzles  the 
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money,  and  afterward  becomes  insolvent,  the  creditors  cannot 
take  the  lands  thus  sold  in  execution.  An  honest  sale  by  exec- 
utors under  proper  authority,  is  equally  valid  and  legal ;  and 
why  should  not  the  same  consequences  follow,  though  the  exec- 
utors should  afterward  misapply  the  money  paid  to  them! 
What  sound  principle  of  policy  or  reason  can  be  shown  discrim- 
inating between  a  bona  jids  sale  of  real  estate  by  executors 
duly  empowered,  and  a  sale  of  personal  estate  by  them,  or  by 
administrators,  in  the  common  course  pf  adni^inistration  ?  Tide 
Barnard.  Cha.  Ca.  78. 

Nevertheless,  the  question  is  a  new  one  in  this  state.  Neither 
the  case  of  Graff  m.  Smith's  administrators,  or  Morrises  lessee 
V8,  Smith,  decides  the  point;  wherefore,  the  defendants  shall 
have  an  opportunity  of  bringing  the  matter  of  law  before  the 
whole  Gourt  in  bank,  that  a  question  of  so  much  magnitude  maj 
be  finally  settled. 

[At  the  instance  of  the  defendant's  counsel  it  was  then  agreed, 
that  a  bill  of  exceptions  should  be  taken,  and  that  the  point  re- 
served should  form  part  of  the  record,  that  either  party  might 
in  the  cUmier  resort,  carry  it  up  to  the  High  Court  of  Errors 
and  Appeals,  if  they  should  think  proper  so  to  do.] 

Verdict  for  the  plaintiff  for  735i!.  2*.  Qd,  costs. 

Messrs.  Ingersoll  and  Wilcocks,^©  qit,er. 

Messrs.  Tilgham,  J.  B.  M'Kean  and  J.  Boss,  pro  def. 

[A  bill  of  exceptions  was  drawn  up  by  counsel,  and  signed 
by  the  chief  justice,  and  a  writ  of  error  was  afterwards  brought 
on  the  judgment  on  this  verdict,  returnable  to  the  High  Coorl 
of  Errors  and  Appeals,  and  the  judgment  was  afterward  reversed, 
16th  September,  1795,  on  a  different  ground  from  that  taken  at 
the  trial.]    See  2  Dallas,  291 ;  post^  553. 
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_■.  ■_■-.-■■■-■■ . . — — 

Jaitb  Sharp  vs.  William  Pbttit,* 

Where  the  lands  of  the  husband  whereof  he  is  seized  in  fee  tail  during 
marriage,  are  sold  on  judgments  obtained  against  him,  and  he  afterwards  suf- 
fers a  csommon  recovery  without  making  his  wife  a  party,  or  her  executing 
the  deed  to  lead  the  uses,  and  she  survives  him,  she  is  not  ban*ed  of  her 
dower. 

DowBK  of  250  acres  of  land  in  Sadbury  township.  Plea,  ne 
unquea  setsie  que  dower,  with  leave  to  give  the  special  matters  in 
evidence. 

The  casein  effect  was:  Joseph  Sharp  married  the  demand- 
ant, and  afterward  became  seized  of  the  lands  in  fee  tail  under 
the  will  of  his  father. 

In  1784  two  judgments  were  obtained  s^ainst  him,  and  the 
Bheriff,  on  the  30th  September,  1785,  sold  and  conveyed  the 
premises  to  Thomas  Allen,  who  conveyed  to  the  tenant.  In 
February  term,  1788,  a  common  recovery  was  suffered  in  the 
Common  Pleas  of  Chester  county,  without  making  the  demand- 
ant a  party,  or  her  executing  the  deed  to  lead  the  uses,  or  any 
separate  examination  of  the  feme.  The  uses  were  declared  to 
be  for  Pettit.  Joseph  Sharp  died  in  1790,  and  the  question  was, 
whether  under  these  proceedings  the  widow  was  barred  of  her 
dower. 

Per  Curiam.  Dower  is  not  only  a  legal  Kut  a  moral  right,  and 
is  highly  favored.  A  woman  shall  be  endowed  even  of  an  es- 
tate tail  determined.  Go.  Lit.  31.  b.  The  life  estate  of  the 
baron  could  only  be  sold  by  the  sheriff,  independent  of  the 
common  recovery.  Until  that  procedure  took  place,  Joseph 
Sharp  could  convey  no  greater  right  than  he  himself  had,  nor 
could  the  sheriff  sell  more  than  he  (Sharp)  could  convey.  The 
right  of  the  feme  to  dower  is  not  affected  by  this  common 
recovery.  She  was  no  party  thereto;  nor  has  she  executed  the 
deed  to  lead  the  uses,  nor  been  separately  examined.  As  to  her 
therefore,  the  proceedings  are  void,  though  if  properly  conducted, 
they  may  bar  the  issue  in  tail.  The  demandant,  under  our 
opinion,  is  entitled  to  her  dower ;  but  if  the  tenant  is  dissatisfied 
therewith,  he  may  move  us  in  bank  for  a  new  trial,  on  the  point 

of  misdirection.f 

Verdict  for  the  demandant. 

Mr.  Eoberts,  j>ro  dem.    Mr.  J,  Ross,  pro  tenente. 

The  point  was  not  stirred  again  in  bank,  but  damages  and 
costs  being  afterwards  given  by  an  inquisition  on  a  writ  of  in- 
^^iry,  the  same  was  set  aside  by  the  Court  in  September  term, 
ISOO,  and  judgment  was  rendered  for  the  demapdant  on  the 
^t  of  seisin. 

*S«epp.42>anda44.      fSee  4  8.  and  B.  609. 
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Coram  M*KEAN,  CHIEF  JUSTICE,  AND  YEATE8. 


Lessee  of  Philip  GArxAOUEB  vs.  Geoboe  Rogers. 

The  declarations  of  the  widow  of  the  testator  (to  whom  the  real  estate 
devised  for  life),  that  the  will  was  made  bj  her  undue  influence  and  imposi- 
tion on  the  testator,  shall  not  be  given  in  evidence  to  operate  against  the  re- 
mainder man.  • 

Ejkotment  of  a  messuage  and  garden  in  Mannor  township. 

The  lessor  of  the  plaintiflf  claimed  title  under  tlie  will  of  his 
father-in-law,  Thomas  Patton,  who  died  seized  of  the  premises 
in  fee.  He  devised  *'  to  his  wife,  Summer  Patton,  the  hoose 
wherein  he  dwelled,  and  the  profits  of  his  farm  during  her  nat- 
ural life,  and  after  her  decease  all  his  lands  in  Mannor  township 
to  Phillip  Gallagher,  &c."    The  widow  was  since  dead. 

The  defendant  was  also  a  son-in-law  of  the  testator,  and  con- 
tended that  the  will  was  made  by  undue  influence  of  the  wife, 
and  imposition  practised  on  him,  and  that  Gallagher  had  joined 
her  in  this  business. 

To  prove  this,  the  defendant's  counsel  offered  Peter  Row  asa 
witness,  to  show  that  Summer  Patton,  after  her  husband's  death, 
had  made  declarations  of  this  nature  to  him,  and  cited  1  Black. 
Rep.  346.  S.  C.  3  Burr.  1244. 

Sed  per  Our.  The  testimony  camiot  be  received  on  this  trial, 
though  it  might  have  been  admitted  against  the  widow.  Her 
influence,  importunity,  or  arts  of  imposition  on  her  husband  may 
be  proved  as  facts,  but  not  by  her  confession,  to  operate  against 
a  third  person.  The  case  of  Clymer's  lessee  vs.  Littler,  et.  d, 
cited,  was  determined  on  its  peculiar  circumstances,  and  no  gen- 
eral rule  can  be  drawn  from  it.  The  declarations  of  William 
Medilcott  there,  in  his  last  illness,  of  the  forgery  committed  by 
him  of  the  instrument  of  1745,  came  out  on  the  cross  examina- 
tion of  the  counsel,  who  afterwards  excepted  to  its  production; 
and  no  objection  was  made  to  it  at  the  trial.  The  Court  declared, 
that  the  competency  of  evidence  depended  upon  the  circam- 
stances  under  which  it  was  given.  1  Black.  Rep.  349.  3  Borr. 
1255.  We  think  that  case  and  the  present  very  differently  cir- 
cumstanced, and  therefore  overrule  the  evidence. 
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The  defendant  wholly  failed  in  proving  any  influence  or  im- 
position. 

Verdict  ^r<?  quer, 

Messrs.  Kittera  and  C.  Smith,  ^?*^  quer, 
Mr.  Montgomery,  pro  def. 


Jambs  Jacks  v8.  George  Moobe. 

In  debt  on  bond,  if  the  defendant  pleaded  a  set  off  specially,  he  would  not 
be  bound  to  giye  any  written  notice  to  the  plaintiff,  who  should  reply  the 
statute  of  Jimitations,  if  the  set  off  was  barred  thereby. 

If  the  set  off  be  offered  in  evidence,  on  a  notice  of  set  off,  it  cannot  be  re- 
ceWed  ^where  it  is  barred  by  the  statnte. 

Debt,  1522.  5^.  sur  obligation.  Oyer  of  specialty  and  special 
imparlance.  Plea,  payment,  with  leave  to  give  the  special  mat- 
ters in  evidence,  with  notice  of  set  off.  Replication,  non  solvit^ 
and  issue. 

Ttie  defendant  offered  to  show  in  evidence,  that  his  son  John 
Moore,  during  his  minority,  in  1784,  performed  services  for  ten 
months  for  the  plaintiff,  during  the  time  he  held  the  offices  of 
recorder  of  deeds  and  register  of  wills  in  the  county  of  Lancas- 
ter, and  claimed  a  reasonable  compensation  therefor. 

This  was  objected  to  by  the  plaintiff,  who  denied  that  any 
allowance  was  ever  in  the  contemplation  of  the  parties,  when  the 
son  wrote  in  the  office,  he  then  not  being  sixteen  years  old.  The 
bond  was  dated  2€th  December,  1785,  subsequent  to  this  trans- 
action, and  had  been  previously  renewed. 

He  contended  that  supposing  it  to  have  been  a  real  debt,  it 
was  barred  by  the  statute  of  limitations,  and  could  not  now  be 
set  off,  and  cited  Bull.  Ni.  Pri.  176.  If  the  defendant  meant  to 
avail  himself  of  the  leave  to  give  the  special  matter  in  evidence 
at  the  trial  of  the  cause,  he  ought,  under  the  37th  rule  of  prac- 
tise of  this  Court  to  have  given  notice  in  writing  at  least  ten 
days  before,  of  the  special  fact  or  matter,  on  which  he  would 
rely,  and  which  he  intended  by  way  of  defense.  On  the  foot 
of  mutual  dealings,  he  ought,  under  the  38th  rule,  to  have  given 
the  like  written  notice,  and  at  the  same  time  furnished  the  plain- 
tiff with  a  copy  of  his  account.  For  non-compliance  with  these 
Teqnisites,  he  is  now  precluded  from  giving  the  intended 
evidence. 

Per  Our.  If  the  defendant  had  pleaded  the  set-off  specially 
lie  would  have  been  under  no  necessity  to  have  given  any  other 
written  notice.  It  would  then  have  been  incunoibent  on  the 
plaintiff  to  have  replied  the  statute  of  limitations.    Here  the  set- 
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off  is  not  pleaded ;  and  under  the  case  cited,  the  evidence  maj 
be  well  objected  to,  on  the  mere  notice  of  set-off.  Evidence 
overruled. 

YeTdictj?roquer,  for  1071,  78.  6d,  debt,  and  6d.  costs. 

Mr.  Montgomery,  2>ro  quer.    Mr.  Hopkins,  pro  def. 


MioHAEL  HuBLEY,  President  of  the  Orphans'  Court  of  Lancas- 
ter County,  ^♦«.  James  Hamilton. 

On  a  valuation  of  the  real  estate  of  an  intestate,  the  person  accepting'  it  is 
bound  to  pay  interest  for  the  distributive  shares  of  the  other  children,  from 
the  time  of  his  acceptance. 

• 

Debt  on  recognizance,  on  the  valuation  of  the  real  estate  of 
a  person  who  had  died  intestate. 

A  question  was  made  in  this  cause,  whether  on  the  valuation 
of  the  real  estjite  of  an  intestate,  in  case  it  could  not  be  divided 
without  prejudice  to,  or  spoiling  of  the  whole,  the  person  ac- 
cepting it  was  bound  to  pay  interest  for  the  distributive  shares 
of  the  other  children,  from  the  time  of  the  confirmation  oi  the 
inquisition  and  his  acceptance  of  the  lands,  or  from  the  time 
limited  and  appointed  by  the  Orphans'  Court  for  the  payment 
thereof. 

Per  Our.    The  practise  in  Lancaster  and  most  of  the  western 
counties,  has  been   uniformly  only  to  charge  interest  from  the 
time  affixed   by  the  Orphans'  Court;  and  most  appraisements 
probably  have  been  made  under  this  idea  of  the  usage.     It  might 
be  inequitable  therefore,  to  make  this  case  an  exception  out  of 
the  general  custom.    But  the  act  of  4  Geo.  3  (Prov,  Laws,  ed. 
1776,  pa.  308),  does  not  warrant  this  construction.     The  men 
appointed  by  the  Orphans'  Court,   or  where  the  parties  cannot 
agree,  the  inquest,  are  to  make  a  just  appraisement    The  Or- 
phans' Court  are  appointed  to  limit  a  reasonable  time  tor  the 
payment  of  the  shares  of  the  other  children,  but  not  to  control 
or  substantially  alter  the  sum  affixed  by  those  on  whom  that  duty 
devolves  by  law.     Upon  the  same  principles  precisely,  that  a 
widow  under  the  practise,  gets  her  interest  on  one-third  of  the 
principal  charged  on  the  lands,  from  the  time  of  the  child's  ao* 
ceptance  of  the  real  property  ait  a  valuation.    In  order  to  obtain 
a  subsistence  thereout,  the  children  ought  to  receive  the  interest 
on  their  distributive  shares  from  the  same  period,  and  for  the 
same  purpose.    The  present  usage  is  fundamentally  wrong  and 
must  in  future  be  altered. 

Mr*  Hopkins,  pro  qtter.    Mr.  Montgomery,  jn'O  drf. 
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IjSsssx:  of  John  Stouffbs  vs.  Robbbt  Coleman,  esq. 

An  matrunaent  for  the  sale  of  lands  shall  be  construed  as  a  mere  agreement, 
though  it  has  yery  strong  expressions  of  a  deed,  as  *'  do  grant,  bargain  and 
sell,*'  in  tlie  present  tense,  if  such  appears  to  be  the  intention  of  the  parties. 

Where  a  vendor  of  lands  his  taken  bonds  for  the  pure  base- money,  if  there 
is  no  receipt  indorsed  for  the  purchase-money,  or  proof  tb^t  they  were  ac- 
cepted as  actual  payment,  and  he  keeps  possession  of  the  title  papers,  the  lien 
continues  on  the  lands,  as  between  vendor  and  yendee,  and  those  claiming 
upder  the  latter  with  notipe. 

EjsoTSdLBNT  of  two  hundred  acres  of  land  in  Martick  township. 

It  was  admitted,  that  the  lessor  of  the  plaintiff  was  seized  of 

the  premises  in  question,  and  on  the  7th  February  1783,  entered 

into    articles  of   agreement  with   Matthias    Slough,    whereby 

^  Stonffer  granted,  bargained,  and  sold,  cmd  doth  grant^  hargam 

and  sellj  one  hundred  acres  of  patented  land,  and  one  hundred 

acres  of  -warranted  land,  to  said  Slough,  his  heirs  and  assigns, 

to  hold  the  same  to  him,  his  heirs  and  assigns,  to  and  for  their 

use  forever,  in  consideration  of  6752*,  to  be  paid  as  follows : 

4002.  to   be  paid  on  the  Ist  May,  1788, 1372.,  10s.  on  the  Ist 

May,  1784,  and  1872.  10s.  on  the  Ist  May,  1785,  for  which  three 

\K>Qd8  are  given,  bearing  equal  date  with  the  articles.     Stouffer 

covenants  and  grants  Uiat  he  toilly  on  or  before  the  1st  May^ 

17S5,  execute^  cbcknowledge  and  deliver  a  good  and  suffideTht  deed 

Jor  the  patent  land^  and  a  good  and  lawful  bill  of  sale  for  the 

warranted  land,  but  Slough  to  pay  Stouffer's  wife  32.  for  signing 

the  deeds.    Stouffer  to  be  allowed  to  take  away  six  trees  and 

thirty  cords  of  wood,  sold  to  George  Batson.    Peter  Stouffer,  the 

son  of  John  Stouffer,  to  be  allowed  to  live  in  the  dwelling 

house  until  he  can  suit  himself  with  another,  but  Slough  tohaye 

possession  of  the  other  lands.    And  for  the  true  peformance  of 

the  said  agreement,  the  parties  bound  themselves  to  each  other 

in  the  penal  sum  of  13502."    This  instrument  was  recorded  on 

the  14:th  October,  1790. 

In  pursuance  thereof,  Slough  entered  on  the  premises,  cleared 
between  fifteen  and  eighteen  acres  of  meadow,  run  a  water- 
course alon^  the  whole,  and  carried  the  water  by  pipes  into  his 
bam  and  kitchen,  erected  a  large  stone  barn  thereon,  and  cut 
down  a  considerable  quantity  of  timber,  which  he  converted  into 
coals  tor  Martick  forge,  which  adjoined  thereto,  and  then  be- 
longed to  him. 

The  three  bonds  were  put  in  suit  to  August  term,  1786,  and 
afterwards  removed  by  habeas  oorpm  into  the  Supreme  Court, 
whereon  judgments  were  entered  on  the  12th  April,  1787,  with 
a  stay  of  execution  for  two  months. 

Three  days  after  the  cesset  had  expired,  a  commission  of 
bankruptcy  issued  against  Slough,  and  he  afterwards  obtained 
his  certificate.  No  part  whatever  of  the  consideration  money 
liad  been  paid  to  Stouffer,  who  Ic^t  the  title  deeds  in  his  j^osses- 
non^  but  tne  sum  of  62.  14^.  8e2.,  was  charged  against  mm  by 
50 
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Slough,  for  a  stove  and  some  sheet  iron.  Stonffer  bad  given 
Slough  no  further  assurance  of  the  land.  But  previous  to  the 
commencement  of  the  ejectment,  Stouffer  and  his  wife  executed 
a  conveyance  to  the  assignees  of  Slough,  and  tendered  it  to  them, 
to  take  effect  on  payment  of  the  consideration  money  and  in- 
terest. Mr.  Coleman  held  the  possession  in  behalf  of  himself 
and  the  other  assignees. 

For  the  plaintiff,  it  was  argued  that  the  evident  intention  of 
the  parties  was  that  the  instrument  on  which  the  defendant  re- 
lies, should  operate  as  a  mere  agreement.  It  was  called  articles^ 
it  was  executory y  it  did  not  bar  the  wife  of  Stouffer  of  her  dower^ 
no  receipt  was  subscribed  thereon  for  the  consideration  money, 
the  good  and  sufficient  deed  was  not  to  be  made  by  Stouffer  aoJ 
his  wife  until  the  1st  May,  1785,  when  the  residue  of  the  con- 
sideration money  was  to  be  paid,  it  contained  a  penalty  for  non- 
performance, and  Stouffer  kept  the  title  deeds  in  his  own  posses- 
sion. No  person  could  be  deceived  by  the  instrument.  On  in- 
spection of  the  paper,  a  person  would  necessarily  be  led  to  in- 
quire whether  the  bonds  had  been  paid. 

The  intention  of  the  parties  must  govern  according  to  the  sub- 
ject matter.  Lilly's  Conv.  58.  The  whole  contents  of  a  deed 
must  be  considered,  and  every  part  judged  of,  to  discover  the 
intent.  Hob.  275 ;  8  Co.  83.  Though  the  most  formal  words 
of  grant  are  used,  yet  if  on  the  whole  deed  there  appears  do 
such  intent,  but  that  they  are  only  preparatory  and  relative  to  a 
future  lease,  the  law  will  do  violence  to  the  words,  rather  than 
break  through  the  intention  of  the  parties.  3  Bac.  Ab.  419,  K. 
A  paper  containing  words  of  present  contract,  with  an  agree- 
ment that  the  lessee  should  take  possession  immediately,  and 
that  a  lease  should  be  execut<^d  in  future,  operates  only  aa  an 
agreement  for  a  lease,  and  not  as  a  lease  itself.  1  Term  Rep. 
735.  The  last  two  authorities  are  recognized  in  2  Term  Eep. 
741,  742.  [See  5  T.  R,  167 ;  6  East  530  ;  8  East  165 ;  14  Ves. 
jr.  156.] 

The  cases  of  the  lessee  of  Haines  vs.  Starret,  at  iVm  JWw*,  in 
Northumberland  county,  November  assizes,  1788,  MitchelPs 
lessee  vs.  Le  Roche,  on  a  case  stated  and  argued  in  bank,  April 
term,  1791,  and  Campbell's  lessee  vs.  Sproat  and  Snodgrasa, 
tried  at  Nisi  Priies^  at  Lancaster,  May  assizes,  1798,  and  a 
motion  for  a  new  trial  thereon,  January  term  last,  are  all  ex- 
tremely opposite  to  the  question  now  before  the  Court 

The  act  of  assembly,  of  1  Geo.  1,  "  for  the  acknowledging  and 
recording  of  deeds,''  declares  that  the  words,  "  grant,  bargain) 
and  aell,"  shall  amount  to  an  express  covenant  that  the  grantor 
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was  seized  of  an  indefeasible  estate  in  fee  simple,  freed  from 
incambrances,  and  also  for  quiet  enjoyment  But  the  law  only 
intended  thereby  to  guard  against  the  mistakes  of  inexperienced 
scriveners. 

A  sells  lands  to  B,  who  afterwards  becomes  a  bankrupt,  part 
of  the  purchase  money  not  being  paid.  Lord  Chancellor  said, 
there  is  a  natural  equity  that  the  land  should  stand  charged  with 
so  much  of  the  purchase  money  as  remained  unpaid,  and  that 
without  any  special  agreement  for  that  purpose.  A  shall  not  be 
bound  to  come  in  as  a  creditor.  1  Vern.  267,  268.  S.  C.  1  Equ. 
Ca.  Ab.  56.  S.  P.  1  Pow.  on  Contracts,  257. 

As  between  the  vendor  and  vendee,  the  lien  continues  on  the 
land  for  the  remainder  of  the  purchase  money.  The  vendee  is 
but  a  trustee  as  to  the  money  for  the  vendor.  8  Atky.  278.  If 
a  conveyance  be  made  of  land,  and  the  money  not  paid,  as 
against  vendee,  his  heir,  or  any  claiming  under  liim  as  pur- 
chaser with  notice  of  this  equity,  the  land  may  be  resorted  to.  2 
Vez.  622. 

In  1  Brown's  Cha.  Rep.,  42,  Lord  Loughborough  is  made  to 
say :  '^  I  have  a  decided  remembrance  of  the  case,  where  it  was 
held,  the  lien  continued  although  a  bond  was  given  on  the  sale  of 
lauds ; "  and  in  Fowel  vs.  HeeUs  (particularly  stated  in  the  note 
there)  the  ground  of  decision  is  stated  by  Mr.  Mansfield  (lb.  422) 
^^  not  only  that  the  party  bad  taken  bonds,  but  had  given  up  the 
deeds." 

We  may  say  with  Ld.  Ch.  Just.  Kenyon,  in  Goodeson  vs.  Nunn, 
4  Term  Rep.  764 ;  "  The  covenants  in  these  articles  are  de- 
pendant ;  when  the  one  party  conveyed  his  estate,  he  was  to  re- 
ceive the  purchase  money,  and  when  the  other  parted  with  his 
money  he  was  to  have  the  estate." 

In  the  language  of  Lord  Mansfield,  as  quoted  by  BuUer,  Jus- 
tice, ^'  the  construction  contended  for  against  the  plaintiff  is,  that 
in  spite  of  his  teeth,  he  shall  be  obliged  to  give  personal  credit 
to  Slough  ;  whereas  the  essence  of  the  agreement  was,  that  nei- 
ther should  trust  the  other  personally."  lb.  765.  Here  a  deed 
bas  been  tendered  by  the  plaintiff  to  the  assignees,  if  they  will 
comply  with  the  contract  of  the  bankrupt.  Creditors  at  large 
trust  to  a  personal  credit ;    but  one  having  a  lien,  trusts  to  the 

thing  itself.  The  assignees  of  a  bankrupt  remain  precisely  in 
the  same  situation  as  the  bankrupt  himself.  2  Term  Rep.  490 
to  495. 

The  taking  of  the  bonds  cannot  alter  the  nature  of  this  case. 
If  they  had  been  accepted  as  payment,  a  receipt  would  have 
been  indorsed  on  the  articles.  Neither  will  the  judgments  ob- 
tained on  them  alter  the  nature  of  the  plaintiff's  title.    If  no  ob- 
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ligations  had  been  given,  and  the  agreement  had  been  cantionsly 
drawn  up,  without  any  present  words  of  transfer,  it  will  not  be 
said  that  a  suit  brought,  and  judgment  thereon,  would  deprive 
the  plaintiff  of  his  lien.  Judgments  on  obligations  taken  will  not 
vary  the  event.  No  laches  can  be  imputed  to  the  plaintiff.  The 
actions  which  he  brought  were  removed  by  the  defendant  for 
delay,  and  the  stay  of  execution  had  expired  only  three  days 
before  the  commission  of  bankrupt  issued,  which  must  have  been 
founded  on  some  previous  act  of  bankruptcy. 

The  supposed  improvements  of  Slough  are  not  equivalent  to 
the  injury  and  waste  done  to  his  lands  by  cutting  down  all  the 
valuable  timber  for  his  iron  works,  and  deducting  the  profits  he 
has  received.  Upon  an  estimate  fairly  made,  with  these  dedoc- 
tions,  if  there  is  a  balance  due  to  the  assignees  of  Slough,  the 
plaintiff  is  willing  to  pay  it. 

The  plaintiff's  counsel  observed  that  they  came  prepared  to 
discuss  a  law  point,  not  to  enter  into  contracts  for  estimating 
waste,  rents,  and  improvements. 

The  instrument  in  question  may  be  called  artideSj  but  it  is,  in 
effect,  a  deed  duly  recorded.  It  is  indented,  and  contains  pres- 
ent substantial  words  of  transfer,  '^  do  grant,  bargain,  and  sell," 
which  are  certainly  more  operative  under  the  act  of  1  Geo.  1, 
than  is  admitted  by  the  plaintiff's  counsel.  These  are  terms 
designated  by  the  legislature  for  conveying  a  fee  simple  estate, 
certain  absolute  covenants  are  implied  thereby.  Stouffer  uncon- 
ditionally conveys  the  land  to  Slough,  his  heirs  and  assigns,  and 
Slough,  by  an  independent  covenant,  agrees  to  pay  at  the  time 
therein  mentioned,  and  actually  gives  bonds  for  the  payments. 
This  is  a  persanaZ  credit  given  to  Slough,  and  shows  that  he  ac- 
tually intended  to  convey  by  that  instrument.  Such  are  the 
express  words  of  the  deed,  and  from  these  alone  we  must  judge 
of  his  intentions.  The  agreement  to  make  Slough  a  good  and 
sufficient  deed  on  the  1st  of  May,  1785,  amounts  only  to  a  cov- 
enant of  further  assurance,  and  Slough  was  willing  to  run  the 
chance  of  Stouffer's  surviving  his  wife. 

If  there  be  sufficient  words  in  a  deed  to  declare  legally  and 
clearly  the  party's  meaning,  it  is  sufficient.  2  Bl.  Com.  898. 
No  lawyer  would  hesitate  to  say,  on  a  perusal  of  this  deed,  that  a 
good  fee  simple  estate  was  vested  thereby.  The  case,  too,  is 
strengthened  by  Slough  receiving  immediate  possession,  and 
exercising  acts  of  absolute  ownership.  Stouffer  can  only  blame 
his  own  negligence  in  not  informing  the  scrivener  that  he  waB 
desirous  of  entering  into  a  mere  agreement  to  convey,  if  sncb 
were  his  real  intentions.    This  is,  in  fact,  a  dispute  between  the 
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plaintiff  and  the  creditors  of  Slough,  who  are  to  be  considered 
as  strangers.  They  trusted  Slough  from  his  visible  and  appar- 
ent property,  and  Stouffer  lent  his  aid  to  furnish  him  with  part 
of  this  false  credit.  Ho  should  not  have  superior  advantages  to 
lliose  who  have  sold  him  goods,  and  must  now  come  in  for  a 
dividend.  The  money  which  has  been  expended  in  improve- 
xnentB  in  consequence  of  the  plaintiff's  conduct,  would  have 
otherwise  gone  into  the  general  mass  of  Slough's  property,  for 
the  benefit  of  his  creditors. 

It  is  also  of  great  moment  to  consider,  that  Stouffer  has  taken 
honds  for  his  money,  has  sued  them,  and  recovered  judgments 
thereon.  If  he  had  relied  on  the  lands,  as  a  lien,  he  should 
have  commenced  his  ejectment  on  non-payment  of  the  purchase 
money,  and  not  brought  debt  on  his  bonds.  He  waived  his 
fancied  lien  thereby,  and  he  shall  not  now  be  allowed  to  affirm 
and  disaffirm  the  same  thing.      ^ 

One  selling  goods  and  receiving  a  note,  it  is  actual  payment. 
AiMer  where  there  is  a  precedent  debt.  2  Ld.  Eaym.  929.  A 
purchases  lands  of  B,  and  mortgages  bs^ck  those  lands  for  part 
of  the  purchase  money,  and  gives  a  note  to  B  for  200Z.  the  other 
part  thereof.  A  devises  those  lands  to  be  sold  for  payment  of 
his  debts.  This  200Z.  note  though  for  part  of  the  purchase  money, 
i  shall  not  be  preferred  to  other  debts,  nor  be  a  charge  on  the  land 
in  equity.  2.  Vern.  281. 

None  •of  the  cases  cited  by  the  plaintiff  prove  that  the  lien 
continues  on  the  sale  of  lands,  when  bonds  have  been  taken  for 
the  purchase  money.  The  dictum  of  Ld.  Loughborough  in  1 
Bro.  Cha.  Rep.  421,  is  of  little  weight,  and  .from  the  report  of 
that  case  it  appears,  the  point  remained  undecided.  The  case  of 
Fowell  vs.  Heelis,  in  the  note  there,  is  contrary,  and  appears  ex- 
pressly in  point.  The  circumstance  of  retaining  the  title  deeds 
cannot  be  of  so  much  consequence,  as  has  been  insisted  on. 
Haine's  lessee  vs.  IStarret,  in  Northumberland,  did  not  receive 

""  the  opinion  of  the  Court.  The  plaintiff  was  non -suited  for  want 
of  the  defendant  confessing  lease,  entry,  and  ouster. 

In  Mitchell's  lessee  vs.  Le  Boche,  there  was  but  a  mere  agree- 
ment to  convey,  and  no  personal  security  was  taken. 

In  CampbelPs  lessee  vs.  Sprout  and  Snodgrass,  the  words  of 
the  instrument  were  "  sell  and  deliver ;"  and  stress  was  laid  by 
the  judge  who  tried  the  cause,  on  this  circumstance,  that  it 
would  have  vested  Campbell  with  an  estate  for  life  only,  there 
being  no  words  of  inheritance. 

We  are  imformed,  that  in  the  case  of  Switzer  vs.  Garber,  at 
Nisi  Prius,  in  Cumberland,  May,  1788,  it  was  resolved  by  the 
Court,  that  a  bond  given  on  the  sale  of  lands,  was  to  be  considered 
08  a  payment  therefor. 
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When  tho  parties  are  in  equal  equity  the  law  mnst  prevaiL 
The  legal  title  is  in  the  assignees  of  Slough,  under  this  iostra- 
ment,  which  we  contend  has  all  the  essentials  of  a  deed.     The 
creditors  in  general  are  concerned,  who  have  the  same  claim  to 
equity  that  Stouffer  has ;  and  though  there  may  be  an  apparent 
hardship,  he  ought  to  be  contented  to  come  in  as  a  creditor  od 
the  general  funds  of  the  estate.    In  a  system  of  general  laws, 
private  inconveniences  must  always  be  submitted  to.     Stouffer 
must  impute  his  loss  to  his  own  folly  and  negligence.     He  might 
have  secured  himself  by  a  cautious  conduct,  and  avoided  con- 
veying the  lands.     He  might  have  obtained  his  money  by  suing 
at  an  earlier  ^ay, — or  by  taking  out  his  executions  in  due  time, 
and  levying  on  SJough's  property.     Vigtlantzbti>8nondorfnienti' 
hu8  leges  subserviunt.' 

M^Kean  C.  J.  I  sit  singly  in  this  cause ;  my  brother  Yeates, 
who  was  formerly  of  counsel  with  the  plaintiff,  declining  to  in- 
termeddle therein.  Reasonable  proposals  have  been  made  on 
the  part  of  the  plaintiff,  which  have  not  been  acceded  to.  It 
rests  therefore  to  see  what  the  law  is,  and  how  far  the  Court  can 
interpose,  to  oblige  all  parties  to  do  what  is  just  and  reasonable. 

The  legal  and  equitable  construction  of  the  aiticles  must  de- 
termine whether  Stouffer  shall  be  considered  as  a  general  cred- 
itor of  Slough,  or  whether  he  has  a  lien  on  the  premises. 

The  question  shortly  is,  whether  he  actually  sold  and  con- 
veyed, or  only  agreed  to  sell  and  convey  on  certain  terms.  The 
instrument  has  very  strong  expressions  in  it,  in  the  present 
tense,  "do  grant,  bargain  and  sell."  But  tlie  true  intention 
must  govern,  if  it  can  certainly  be  discovered.  For  the  reasons 
offered  by  the  plaintiff's  counsel,  I  am  satisfied,  that  the  honest 
and  true  meaning  of  the  parties  was,  that  the  writing  was  in- 
tended merely  as  an  agreement  to  convey :  judging  of  all  the 
parts  together,  it  cannoc  reasonably  be  construed  otherwise. 

The  difiSculty  which  then  occurs,  is  Stouffer  taking  bonds 
for  the  purchase  money.  14  one  of  the  cases  cited  come  fully  up 
to  this  point,  except  that  in  1  Bro*  Cha.  Bep.  420,  which  vafl 
4iot  finally  decided  on  this  question.  The  causes  adjudged  iQ 
this  Court  do  not  go  so  far^  but  those  cited  from  the  books  in 
England  fully  prove  the  general  doctrine,  that  as  between  the 
vendor  and  vendee  of  lands,  and  those  claiming  under  the  latter 
with  notice,  the  lien  continues.  If  Slough  had  sold  over  to  a 
stranger  without  notice,  a  material  difference  would  probablj 
have  arisen.  Yet,  though  bonds  were  taken,  there  is  no  proof 
either  in  writing  or  by  parol,  that  they  were  accepted  as  actual 
payment,  nor  is  there  any  receipt  indorsed  for  the  consideration 
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monej.  It  is  very  important,  and  weighs  mnch  with  me, 
that  the  plaintiff  kept  possession  of  bis  title  papers,  which  is 
strong  evidence  that  he  considered  the  land  as  his  security  un- 
til the  purchase  money  was  paid.  Why  else  should  he  retain 
those  muniments?  This  circumstance  essentially] distinguishes 
the  cause  before  us  from  Fowel  vs.  Heelis,  in  1  Bro.  Oha.  Rep. 
421,  where  a  contrary  decree  took  place.  [Vide  Ambl.  724, 
where  this  case  is  more  fully  reported.  Fonbla.  Treat.  £qu. 
378.] 

Had  Slough's  assignees  brought  their  ejectment  to  recover  the 
possession,  I  should  be  clearly  of  opinion,  that  without  payment 
of  the  full  consideration  money  and  interest,  they  ought  not  to 
succeed.    They  stand  in  his  place  precisely.    But  here  Stbnffer 
comes  into  this  Court  as  plaintiff,  to  ask  equity,  which  is  part  of 
our  law;  to  obtain  it,  he  must  do  equity  himself.     Valuable  im- 
provements are  suggested  to  have  been  made  by  Slough,  and  it 
is  also  said  he  has  committed  great  waste  on  the  wood  land.    A- 
verdict  should  pass  for  the  plaintiff.     Stouffer  ought  to  pay  the 
assignees  for  the  solid  and  permanent  improvements  which  have 
been  made  on  the  land,  deducting  the  rents  and  profits  received, 
and  the  injuries  and  waste  done  to  the  premises.  We  both  recom- 
mend that  persons  should  be  appointed  to  make  this  estimate^ 
and  we  think  complete  justice  and  equity  will  be  done  in  this 
mode. 

The  defendant's  counsel,  perceiving  the  opinion  of  the  Court, 
acquiesced  in  the  propositions,  and  three  of  the  jurors  were  ac- 
cordingly appointed  by  the  chief  justice. 

Verdict ^^  qtcer. 

Messrs.  Kittera  and  C.  Smithy  j>7*o  quer. 

Messrs.  Montgomery,  M'Eean,  and  Hall,  j[>ro  def.  [In  1st 
Mason's  Rep.  218.] 
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AT  NISI  PEIUS,  AT  ]S^OEEISTOWjS', 

MAT  ASSIZES,   1794. 

Coram  M'KEAN,  CHIEF  JUSTICE,  AND  YEATBa 


John  White,  lessee  of  William  Abwin,  vs.  Psteb  Bisbing. 

Where  a  dispute  bad  been  submitted  to  arbitrators,  and  a  witness  Imd  been 
sworn  before  them  who  is  since  dead,  his  deposition  shall  be  read  in  eyidenoe 
between  the  same  parties. 

Ejeotmbnt  of  20  acres  of  land  in  Groj-ned  township. 

This  was  a  mere  dispute  about  boundaries,  and  involved  flie 
title  of  about  3i  acres  of  land. 

A  contest  arose,  whether  the  deposition  of  one  Patrick  Menon, 
now  dead,  should  be  read  in  evidence  by  the  plaintiff.    It  ap- 
peared that  the  controversy  had  been  submitted  by  the  parties  to 
arbitrators,  about  five  years  before,  and  that  they  had  entered 
into  arbitration  bonds.    The  affidavit  of  Menon  was  produced 
to  those  arbitrators  on  the  part  of  the  plaintiff,  tending  to  show 
that  near  fifty  years  before  ho  had  run  the  line  contended  forby 
the  plaintiff,  between  the  then  owners  of  the  land,  with  their  con- 
sent, and  had  set  up  stakes  to  ascertain  it,  which  continued 
standing  twenty-seven  years  afterwards.     The  arbitrators  de- 
sired the  personal  attendance  of  Menon  before  them,  and  when 
he  was  brought  before  them  he  deposed  the  same  matters,  and 
confirmed  his  former  deposition  in  all  its  parts  in  the  presenee 
of  the  parties. 

The  Court  were  of  opinion  the  deposition  should  be  read  to 
the  jury,  It  contains  what  was  attested  by  a  witness,  who  is 
since  dead,  between  the  present  parties,  on  the  same  question, 
before  judges  of  their  own  choosing.  Menon  recognized  the 
facts  in  his  former  deposition  by  his  personal  oath.  It  is  ce^ 
tainly  much  stronger  evidence  than  hearsay,  which  has  firequent- 
ly  been  received  to  establish  boundary. 

The  Court  would  not  permit  the  deposition  of  one  John  Rob- 
erts, taken  under  a  rule  of  Court,  to  be  carried  out  by  the 
jury,  unless  by  the  consent  of  the  adverse  counsel.  They  said 
it  had  been  frequently  so  ordered. 

Witnesses  are  not  allowed  to  go  out  with  the  jury  on  their 
leaving  the  bar,  and  why  should  depositions  be  treated  different- 
ly }  The  party  who  has  most  depositions  would,  under  a  con- 
trary practise,  acquire  an  undue  advantage. 

Verdict  jwt>  juer. 

Messrs.  Rawle  and  Benikson^pro  quer, 

MeearB.  Wilcocks  and  0.  Smitn,  jpre?  d^. 
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AT  ]SriSI  PEITJS,  AT  NEWTOWN, 

MAY  ASSIZES,  1794. 

Oaram  M*KEAN,  CHIEF  JUSTICE,  AND  YEATE8. 


Bespublioaw.  Thomas  Weight. 

On  an  indictment  for  uttering  and  publishing  a  forged  deed,  knowing  the 
same  to  be  forged,  the  party  injured  is  a  competent  witness. 

The  defendant  was  indicted  for  a  miBdemeaDor  in  publishing 
and  uttering  a  certain  forged  indenture  between  Daniel  Thomas 
and  himself,  dated  5th  Februar3',  1783 ;  the  words,  "  but  inter- 
eat  to  be  paid  from  the  Ist  April  next,"  being  therein  erased, 
he  knowing  the  same  to  be  so  forged  and  erased,  with  intent  to 
defraud  the  said  Thomas  of  61.  10«.  Vid.  1.  Stra.  19. 

An  acrreement  had  been  made  and  executed  between  the  said 
Thomas  and  the  defendant,  for  the  sale  of  about  30  acres  of  land. 
The  purchase  money  was  to  be  paid  by  instalments,  with  interest 
on  the  first  payment,  from  the  first  of  April,  1788.  These 
words  were  erased  in  the  agreement. 

Daniel  Thomas  was  offered  as  a  witness,  but  excepted  to  by 
the  defendant,  on  the  authority  of  2  Haw.  P.  0.  435,  §  24. 

ItKean^  0.  J.  He  is  a  competent  witness ;  and  though  in  the 
ease  of  Dr.  Dodd,  a  release  was  produced  from  Mr.  Fletcher 
(the  supposed  obligee  of  the  bond),  to  Lord  Chesterfield  (the 
supposed  obligor),  before  his  lordship  was  offered  as  a  witness 
on  the  indictment  for  the  forgery,  yet  this  was  only  a  prudential 
step  in  the  king's  counsel  to  avotd  all  dispute.  How,  if  the  law 
was  otherwise,  could  there  be  any  convictions  for  forgery?  [Vid. 
Leach's  crown  cases,  162.  4  Burr.  2252.  Dall.  111.] 

Teates^ «/.  I  am  not  without  doubts,  as  to  the  competency  of 
the  party  injured  on  an  indictment  for  forgery.^  The  general 
current  of  the  authorities,  as  far  as  I  can  recollect,  is  against  it; 
though  the  line  between  the  competency  and  credibility  of  wit- 
nesses is  now  much  better  established  than  formerly.  [Yid.  2 
Stra.  728.    Hardr.  381.    Leach,  10,  25,  289.] 

*This  point  CAme  ap  before  the  court  in  bank,  December  term,  17M,  imUr  BampuhUcam  m. 
Bobert  Boic,  on  an  indlotmeat  for  forgeiy,  and  fire  other  ooonts.  On  ftiU  argument,  the 
Court  oaanimonalj  deolared  that  the  person  attempted  to  be  defrauded  waa  a  competent 
vltneia. 
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tempted  to  excuse  himself,  by  observing  that  he  conld  not  see 
sufficiently  to  make  out  the  copies,  and  had  no  clerk  who  could 
perform  the  service ;  but,  on  being  threatened  with  an  attachmeat 
by  the  Court,  he  produced  the  original  papers.    * 

A  dispute  afterwards  arose  between  the  counsel  on  a  point  of 
order,  who  had  the  right  of  concluding  to  the  jury ;  when  Ae 
Court  observed  that  the  settled  rule  was,  that  whoever  supported 
the  affirmative  of  the  issue  had  the  right  to  begin  and  conclude. 
Here  the  onus prohaiidi  lay  on  the  regulators^  and  therefore  they 
were  entitled  to  the  conclusion. 

Messrs.  Lewis  atid  Tilghman,^r(?  quer. 

Messrs.  Wilcocks  and  Coxe,  pro  d^. 


Anonymous. 

On  iflsuing  subpoenas  in  cases  of  divorce,  a  rule  may  be  made  to  take  depod- 
tions  before  the  return  thereof. 

On  motion.  It  was  ruled,  that  on  the  3d  section  of  the  law 
concerning  divorces  and  alimony,  passed  19th  September,  1T85 
(2  Dall.  St»  Laws,  885),  on  issuing  subpoenas  in  cases  of  divorce, 
a  rule  may  be  made  to  take  depositions  before  the  return 
thereof 


Joseph  I.  Miller  vs.  Skucka  Gamble  Dowdlb. 

A  commission  to  examine  witnesses  executed  irregularly,  the  witnesses  nit 
being  examined  to  the  interrogatories,  depositions  cannot  be  read  in  evidence. 

Oass.  a  commission  had  issued  for  the  examination  of  wit- 
nesses, and  the  return  was  offered  in  evidence  by  the  defendant 
It  was  objected  by  the  plaintiff  that  the  commission  had  been 
executed  irregularly,  the  witnesses  having  been  examined  gen- 
erally, and  not  to  the  interrogatories  annexed,  nor  answering 
the  all. 

The  Court,  on  ir.spection,  declared  the  objection  to  be  well 
founded,  and  that  they  were  bound  to  adhere  to  the  established 
forms  in  such  cases.  The  admission  of  the  present  evidence 
would  supersede  the  necessity  or  use  of  interrogatories,  and 
must,  therefore,  be  overruled. 

tHi.  Ingersoly^o  quer.;  Mr.  J.  B.  WKosoi^prodef. 
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Lessee  of  Cathabinb  M'Connel,  et,  al.  v%,  Alsxander  Porter. 

A  pre-emption  warrant  granted  to  the  plaintiff  in  ejectment,  under  the  act 
of  21  Bt  'December,  1784,  though  he  has  not  been  on  the  Pine  Creek  lands 
since  the  commencement  of  the  late  war.  shall  prevail  against  a  defendant 
who  has  not  taken  out  his  warrant  until  after  the  1st  November,  1785. 

This  cause  was  tried  at  Sanbnrj,  May  Assizes,  1793,  and  a 
verdict  taken  for  the  plaintiff,  subject  to  the  Court's  opinion  on 
the  following  reserved  point :  whether  the  pre-emption  warrant 
to  the  plaintiff,  he  not  having  been  on  the  Indian  lands  after  the 
commenceinent  of  the  war,  will  bo  sufScient  to  establish  the 
title  in  him,  the  defendant  not  having  taken  ont  his  pre-emption 
warrant  until  after  the  Ist  November,  1785? 

The  facts  disclosed  in  evidence  at   the  trial  wore  as  follow. 
The  lessors  of  the  plaintiff  claimed  under  a  warrant  dated  4th 
May,  1785,  calling  for  John  Nicholson's  improvement.     Nichol- 
son settled  on  the  lands  in  question  in  1773,   went  out  in  the 
militia  and  left  John  Redick  in  possession,  under  a  lease  from 
him.     Redick  afterwards  claimed  the  lands  as  his  own,  and  re- 
tained possession  until  1774;    he  was  taken  a  prisoner  by  the 
Indians  in  1777,  and  returned  to  the  lands  after  the  war  and 
died  there. 

Nicholson  died  on  his  return  with  the  militia.  His  eldest 
brother  and  heir  at  law  conveyed  to  John  M'Connel,  who 
brought  an  ejectment  and  died.  The  suit  was  revived  by  his 
heirs  the  now  plaintiffs. 

By  the  CourU  The  words  of  the  10th  section  of  thepre  emp- 
tion  act,  passed  21st  December,  1784  (2  Dall.  St.  Laws,  235)  are 
express  that  no  one  shall  be  entitled  to  pre-emption  of  the  Pine 
Creek  lands,  unless  application  for  the  same  be  made,  and  the 
consideration  thereof  tendered  to  the  receiver  general  on  or  be- 
fore the  1st  November,  1785. 

Under  the  circumstances  of  this  case  judgment  must  be  entered 
for  the  plaintiff. 
Messrs.  Ingersoll,  pro  quer,    Mr.  Tilghman,^re?  def. 


Anne  Norris  vs.  Joseph  Filmore. 

In  debt  by  original  process  against  a  clergyman  for  marrying  a  minor 
without  the  consent  of  his  parents,  plaintiff  is  entitled  to  costs 

Debt,  by  original  process.  The  plaintiff  declared  that  on  the 
let  Jane,  1793,  at  Philadelphia,  she  was  mother  of  Eobert 
Korris,  the  said  Bobert  being  one  of  the  society  called  Friends, 
and  under  the  age  of  21  years ;  that  the  defendant  being  a  per- 
son in  holy  orders,  and  minister  of  the  Protestant  Episcopal 
church,  did  then  and  there  marry  the  said  Bobert  Norris  to 
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Anne  Armetrong,  without  publication  and  without  the  certificate, 
agreement,  or  consent  of  the  said  Anne  Norris,  who  then  inhab- 
ited the  county  of  Philadelphia,  by  which  action  hath  accrued,  &c. 

Plea,  nil  debet  and  issue. 

The  cause  came  on  to  be  tried  this  term,  when  the  jury  found 
a  verdict  for  the  plaintiff,  debt,'  502.  with  six  pence  damages  and 
SIX  pence  costs. 

Messrs.  Moses  Levy  and  Porter,  for  the  defendant,  now  ob- 
jected that  the  plaintiff  was  not  entitled  to  costs.      They  con- 
tended that  under  the  act  of  assembly  passed  25th  September, 
1786  (2  Dall.  St.  Laws,  472,  §  5),  giving  this  Court  original  jn- 
risdiction  in  suits  within  the  city  and  county  of  Pliiladejphia,  if 
the  plaintiff  shall  not  recover  more  than  50L  he  shall  not  be  al- 
lowed any  costs  of  suit.     Damages  are  recoverable  in  an  action 
of  debt,  on  account  of  the  detention  of  the  debt'.     Sayer's  Law 
of  Damages,  63.     This  is  a  suit  for  a  penalty  or  forfeiture;  bet 
no  duty  arose  until  the  verdict      At  that  instant  the  obligation 
to  pay  the  money  commenced,  and  therefore  no  damages  could 
possibly  be  incurred  by  the  detention,  the  same  moment     A 
forfeiture  commences  from  the  time  of  conviction.      2  Bl.  Com. 
421.     In  Plnllock's  Law  of  Costs,  17,  it  is  said  that  it  has'  been 
repeatedly  decided  that  in  an  action  of  debt  upon  any  statute, 
by  a  party  grieved  for  a  certain  penalty,   the  plaintiff  shall  re- 
cover costs,  though  none  are  given  by  the  statute.      But  under 
the  act  of  assembly  on  which  the  present  suit  is  instituted,  two 
persons  may  be  said  to  be  the  parties  grieved,  the  mother,  or 
master  of  the  minor  married,  and  the  party  grieved  remains  un- 
ascertained until  the  verdict     It  may  be  objected  that  the  right 
is  vested  in  the  first  person  grieved  who  brings  the  suit ;  bat, 
to  this  we  answer  by  asking,  if  the  mother  here  had  been  non- 
suited, could  not  the  master  of  the  boy  have  brought  his  action 
within   the  time  limited  ?      If  we  are  answered  in  the  affirm- 
ative, as  we  clearly  must  be,  it  necessarily  follows,  that  no  duty 
was  fixed  until  the  recovery.    No  costs  can  be  recovered  in  any 
action  prosecuted  by  a  common  informer,   except  costs  are  ex- 
pressly given  by  the  statute  inflicting  the  penalty.     Hullock,  19. 
The  reason  is,  that  no  person   is  ascertained  who  has^a  right  to 
receive  the  penalty :  any  person  may  bring  the  action.     So  here, 
as  between  the  mother  and  master,  either  may  commence  the 
suit  on  the  act  of  assembly.     The  party  grieved  remains  unas- 
certained as  much  as  in  the  case  of  a  common  infonner. 

Mr.  IngersoU,  for  the  plaintiff,  argued  that  this  was  a  qnestiiHi 
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of  positive  law.  The  mere  gist  of  the  dispute  is,  whether  this  is 
the  case  of  a  common  informer  or  of  a  party  grieved,  not  whether 
there  may  not  be  more  than  one  injured  person.  The  law  Knowd 
of  no  intermediate  eases,  but  vests  the  right  immediately  in  the 
party  grieved,  from  the  time  of  the  offense  committed;  it  does 
not  originate  with  the  verdict  of  ths  jury. 

There  ie  a  marked  distinction  between  actions  brought  by  a 
party  grieved  and  by  a  connnon  infof mer.  In  Sayre,  71,  Law  of 
Damages,  who  cites  Cro.  Oar.  559,  it  is  laid  down,  that  if  a  cer- 
tain snm  of  money  be  given  by  a  statute,  by  way  of  penalty  to 
the  party  grieved  by  an  injury,  the  party  grieved  may,  in  an  ac- 
tion of  debt,  besides  recovering  the  money,  recover  damages  for 
the  detention  thereof ;  because  the  money  is  to  be  considered  as 
a  debt,  it  being  a  sum  certain.  But  it  is  otherwise  in  the  case 
of  a  common  informer,  who  has  not  the  least  pretense  of  right  to 
the  money  before  the  action  was  commenced.  1  Bol.  Abr.  574. 
North  vs.  Musgrave. 

Here  the  plaintiff  claims  under  the  former  character,  and  was 
therefore  entitled  to  damages  for  the  detention  of  the  debt  of  601. 
vested  in  her  by  law.  He  further  cited  Cowp.  407 ;  4  Burr.  2022 ; 
1  Ld.  Kaym.  170. 

The  Court  took  time  to  advise ;  and  afterwards,  in  the  same 
term,  Sbippen,  J.,  pronounced  the  judgment  of  the  Court,  as 
follows :  — 

This  was  an  action  of  debt  against  a  clergyman  for  marrying 
an  apprentice  lad  of  eighteen  years  of  age  without  the  consent 
of  his  parent  or  master. 

The  act  of  assembly  directs,  that  a  person  so  offending  shall 
forfeit  the.  sum  of  50Z.,  to  be  recovered  in  any  Court  of  Record 
by  tixe  pergon  or  persons  grieved^  if  they  will  sue  for  the  same. 
This  action  was  brought  by  the  mother  of  the  lad  ;  and  the 
jury  have  found  a  verdict  for  the  plaintiff,  with  six  pence  dama- 
ges and  six  pence  costs. 

The  counsel  for  the  defendant  moved  the  Court  that  judgment 
should  be  entered  for  the  defendant  without  costs.  The  ground 
of  the  motion  is,  that  this  action,  being  brought  originally  in  the 
Supreme  Court,  and  the  act  of  assembly  directing  that  if 
the  plaintiff  do  not  recover  more  than  502.,  he  shall  not  have 
oosts,  and  the  verdict  being  for  the  precise  sum  of  50Z.,  no  costs 
will  follow ;  and  although  the  jury  have  given  six  pence  dama- 
ges, yet  they  contend  this  was  beyond  the  power  of  the  jury  to 
do  in  this  kind  of  action,  damages  in  an  action  of  debt  being 
given  for  the  detention  of  the  debt ;  but  here  no  debt  was  due 
till  the  finding  of  the  jury,  so  no  detentioQ.    To  this  it  was  an- 


408  CASES  IN  THE  SUPREME  COURT  [Sept 

Bwered  that  tliere  is  a  distinction  between  an  action  brought  by 
a  common  informer  and  one  brought  by  a  person  grieved.  In 
the  latter  case  the  debt  incurs  immediately  upon  the  commission 
of  the  offense  ;  so  damages  may  be  well  given  for  the  detention. 

To  this  the  defendant's  counsel  replies,  that  by  the  words  of 
the  act  of  assembly,  the  master,  as  well  as  the  parent,  may  be 
the  pai*ty  grieved,  and  therefore  there  is  the  same  uncertainty 
as  to  the  person  entitled  to  the  penalty,  as  in  the  case  of  a  com- 
mon  informer. 

We  have  examined  the  several  authorities  in  the  books  upon 
this  point.  In  1  Itol.  Abr.  574,  it  is  said,  where  a  statute  gives  a 
certain  penalty  to  a  person  grieved,  the  debt  is  due  on  the  return 
of  the  summons  ;  and  in  Cro.  Car.  559,  it  is  said  to  be  dae  after 
demand.     But  neither  of  these  cases  fully  answers  the  objection, 
there  being  in  those  cases,  but  one  person  who  could  be  grieved 
Wo  have,  however,  looked  into  Henry  Blackst.   10,  which  has 
given  us  satisfaction  upon  the  point.    That  was  the  case  of  an 
action  of  debt  brought  for  the  penalty  of  the  habeas  corpus  act, 
by  the  party  grieved,  against  the  gaol  keeper,  for  refusing  the 
plaintiff  a  copy  of  his  warrant  of  commitment.     A  verdict  was 
given  for  the  penalty,  but  without  damages  or  costs.    On  a  mo- 
tion that  the  prothonotary  should  tax  the  plaintiff's  costs,  and 
that  \8,  nominal  damages  should  be  indorsed  on  the  pasteOy  the 
Court  ruled  that  this  was  not  a  popular  action ;  but  that  the  right 
rests  in  the  party  grieved  as  soon  as  the  grievance  is  committed; 
but  it  is  otherwise  in  the  case  pf  a  common  informer,  who  has 
no  interest  till  judgment.    And  on  turning  to  the  habeas  corpus 
act,  on  which  the  action  was  brought,  we  find  the  penalty  is  giv^ 
en  to  the  prisoner  or  party  grieved,  in  the  diqunctive.    We  are, 
therefore,  of  opinion,  that  the  jury  had  a  right  to  give  the  nomi- 
nal damages,  which  carries  the  snm  recovered  beyond  the  502., 
and  the  plaintiff  must  have  her  costs. 

M'Kean,  C.  J.,  was  present  when  the  foregoing  opinion  waB 
delivered,  and  said  that,  not  being  present  when  the  ar^nament 
was  had,  be  did  not  deliver  the  judgment  of  the  Court,  bat  that 
he  entirelv  concurred  in  it. 

Aheenie^  Yeates. 
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JANUARY  TERM  1795. 

PRESENT  —  MCKEAN,  CHIEP   JUSTICE  —  SfflPPEN,  YATES,  AND 

SMITH,  JUSTICES. 


Domxnioe:  Joyob  vs.  Joseph  Sims,  sarving  partner. 

Action  will  not  lie  by  a  shipper  of  goods,  to  be  transported  beyond  sea, 
against  the  consignee  of  a  vessel,  on  a  disappointment  of  the  voyage,  if  he 
knew  that  the  vessel  belonged  to  a  foreign  house ;  aUter  against  the  owner 
or  captain. 

Consequential  damages  not  recoverable  against  a  consignee  or  fisMStor,  unless 
he  has  been  g^rossly  in  &ult 

Assumpsit  for  the  non-transportatioir  of  a  qnantitj  of  flour  to 

the  island  of  Maderia. 

The  case  was  this :  The  defendants,  under  the  firm  of  Wood- 

rop    and    Joseph  Sims,  advertised  in  the  pablie  newspaper,  the 

sailing  of  the  brig  Molly,  Thomas  Willes,  master,  to  Maderia, 

and  that  persons  desiring  to  freight,  should  apply  to  them.  They 

subjoined    hereto  an  advertisement  of  goods  for  sale,  as   wine, 

porter,  &c. 

The  plaintiff  applied  to  them,  and  shipped  70  barrels  of  flour 

on  board  the  Molly,  consigned  to   the  widow  Foster  and  sons, 

in  Maderia,  and  Captain  Willes  signed  the  bill  of  lading  on  the 

29th  August,  1793.    Freight,  la.  6d.  sterling  per  barrel,  payable 

in  Madtria.     The  vessel  was  the  property  of  a  foreign   house, 

John  Marsden  Pintard,  and  it  was  admitted  in  the  course  of  the 

trial,  that  the  plaintiff  knew  this  fact.     When  she  fell  down  the 

river  Delaware,  she  was  levied  on  under  a , foreign  attachment, 

at  the  suit  of  George  Meade,  in  Delaware  county,  returnable  to  " 

October  term  1793,   and  afterwards  sold   under  a  rule   of  the 

Court  of  Common  Pleas  there.      The  flour  was  re-landed  at 

Uarcus  Hook,  and  afterwards  sold  at  public  auction  at  a  loss  of 

61/.  5«.  6d.y  exclusive  of  the  charges  of  jtransporting  the  flour 

from  thence  to  Philadelphia.    Ko  special  undertaking  on  the 

part  of  Woodrop  and  Joseph   Sims  was  pretended.      Woodrop 

Sims  was  since  dead,  and  the  defendant  survived  him. 

The  plaintiff  contended,  that  he  was  entitled  to  recover  all 

consequential  damages  arising  from  the  non-delivery  of  the  flour 

in  Maderia.    It  was  said,  this  only  could  indemnify  him. 

Sedper  Our.    The  general  rule  as  to  damages,  was  settled  in 

the  case  of  Robert  Lewis  and  Sons  vs.  Thomas  Oarradan,  in 

April  term,  1786,  and  was  recognized  in  John  Marshall  vs. 

James  Campbell  and  Richard  FuUerton,  in  July  term,  1791.   In 

the  present  case,  no  consequential  damages  are  reeeverable  un- 
52 
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less  the  defendants  were  grossly  in  faalt.  It  is  otnerwise  with 
the  captain,  who  is  personally  responsible  from  having  signed 
the  bill  of  lading. 

The  plriintiff  then  urged,  that  he  was  clearly  entitled  to  reoor- 
er  his  prime  loss,  and  cited  1  Emerigon  on  Insurance,  137, 138, 
whoever  contracts  in  the  name  of  another,  is  liable  by  the  cofi- 
tom  of  merchants,  though  the  general  law  is  otherwise ;  ODe 
contracting  for  freight,  though  he  declares  his  principal,  is  held 
liable  by  the  customs  of  Franca 

For  the  defendant  it  was  argued,  that  this  was  a  matter  of 
great  public  commercial  consequence,  and  must  be  determined 
on  general  legal  principles.  No  merchant  would  be  safe,  if 
when  he  received  the  consignment  of  a  vessel,  he  was  to  be  re- 
sponsible for  the  laches  or  default  of  his  principal.  The  general 
rule  is,  that  a  broker  or  factor  acting  for  his  principal,  with 
authority,  is  not  answerable,  unless  there  is  a  special  nndertakiiig, 
3  Wms.  279.  The  observations  from  Emerigon  show  the  law  to 
be  otherwise  than  is  urged  for  the  plaintiff,  and  in  the  instance 
there  put,  of  the  party  contracting  for  freight,  and  declaring  his 
principal,  his  responsibility  depended  on  his  particular  penonil 
engagement. 

PtT  Our.  The  general  rule  is  clearly  as  the  defendant's  ooon- 
sel  have  laid  it  down.  If  the  plaintiff,  when  he  shipped  the 
flour,  knew  that  the  vessel  belonged  to  Pintard,  it  is  equivalent 
to  the  defendant's  declaring  his  principal  at  the  time  of  ship- 
ment, and  no  a<;tion  in  such  a  case  would  lie  against  the  factor. 
[Vid.  2  Vez.  22.] 

If  the  plaintiff  did  not  place  his  reliance  on  the  owner  or  cap- 
tain of  the  vessel,  he  should  have  required  a  personal  engage- 
ment from  the  consignees ;  but  not  having  done  so^  his  remedj 
is  against  the  two  former,  and  not  against  the  latter,  whom  be 
only  knew  in  the  capacity  of  factors.  The  conjoining  the  sale 
of  the  defendant's  goods  in  the  same  advertisement  with  the 
freight  of  the  Molly,  proves  nothing ;  since  we  all  know  that 
such  things  are  customary  in  trade,  to  save  expense.  We  there- 
fore think  the  present  suit  not  sustainable. 

The  jury  gave  a  verdict  for  the  defendant  without  leaving  the 
bar. 

Mr.  Heatley,^^  quer. 

Messrs.  Wilcocks  and  Bawle,  pro  def. 


\ 
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Lessbb  of  IhoHABD  Cheesman  «v.  Abraham  Wilt.* 

Devise  of  lands  to  J.  and  S.,  their  heirs  and  assigns.  Provided,  always,  if 
Xhej  shall  die  under  age  ajid  without  issue,  then  remainders  over ;  these  re- 
nainders  only  can  take  place  on  the  happening  of  both  contingencies— their 
dying  under  age,  and  without  issue. 

Where  the  Court  have  no  doubts,  they  will  not  reserye  a  point,  nor  direct 
a  verdict  to  be  entered  oro  quer,y  subject  to  this  reserved  point,  where  their 
opinions  are  for  the  defendant. 

EjBomcBNT  for  a  lot  of  ground  in  the  citj  of  Philadelphia. 
The  question  tamed  on  the  last  will  of  James  Parrock,  dated 
24th  Ma  J,  1754,  who,  it  was  admitted,  died  seized  of  the  prem- 
ises.    He  therein  {inter  alia)^  devised  all  the  rest  and  residue 
of  his  real  and  personal  estate  to  his  grand  children,  John  Par- 
Tock  and   Sarah  Parrock,  their  heirs  and  assigns.    '^  Provided, 
always,  the  legacies  hereinbefore  devised  to  the  said  John  and 
Sarah  are  upon  this  special  condition,  that  if  both   my  said 
grand  children  shall  happen  to  die  under  age^  and  without  any 
lawful  is8uey  then  it  is  my  will  tliat  one-fourth  part  of  all  and 
singular  the  real  and  personal  estate  to  them  before  devised,  shall 
go  to  the  monthly  meeting  of  the  peoplec  ailed  Quakers,  and  the 
other  three-fourth  parts  to  be  equally  divided  between    Sarah 
Smallwood  and  the  children  of  John  Smallwood  and  Thomas 
Smallwood,  the  children  of  Benjamin  Richards,  and  of  William 
Paschall,   Sarah  Paschall,   Lydia  Cathcart,  and  her  children, 
Joseph  Fordham  and  his  children,  Richard  Fordham  and  his 
children,  the  children  of  Isaac  Ashton,  Sarah  Thomas  and  her 
children,  Mary  Lee  and  her  children,  Lydia  Davis  and  her 
children,  John  Spencer  and  his  children,  and  to  the  survivor  of 
them,  and  to  the  heirs  and  assigns  of  such  survivors  or  survivor, 
as  tenants  in  common  forever." 

Both  the  grand  children,  John  Parrock  and  Sarah  Parrock, 
died  of  full  age,  but  without  issue. 

Sarah  Smallwood  died  intestate,  leaving  eight  children,  under 
whom  the  lessor  of  the  plaintiff  claimed. 

Messrs.  Rawle  and  Thomas,  for  the  plaintiff.  We  contend 
that  it  was  the  true  intention  of  the  testator,  upon  the  construc- 
tion of  the  whole  will,  that  the  remainders  over  should  take 
effect,  in  case  either  of  the  grand  children  died  Without  issue, 
though  they  attained  their  full  ages.  A  Court  of  justice  may 
constme  a  will,  and  from  what  is  expressed,  necessarily  imply 
&D  intent  not  particularly  specified  in  words.    3  Burr.  1634. 

The  Court  have  the  same  power  over  the  word  and  as  or. 
There  is  no  magic  in  particular  words,  further  tha?i  as  they  show 
&e  intention  of  the  parties.  Where  there  is  no  doubt  on 
the  intention  of  the  parties,  and  where  the  sense  requires  it, 
tbere  are  many  cases  to  show  that  we  may  construe  or  into  andy 
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and  amd  into  or.  3  Term  Bep.  473.  Devise  of  Jeasehold  lands 
after  the  death  of  his  wife,  to  his  son,  R.,  tor  his  so  manj  yean, 
&c.,  if  then  living,  but  if  then  living  and  should  theu  or  here- 
after have  issue  male,  to  him  absolutely,  otherwise  over.  R  died 
in  the  life  of  the  wife,  leaving  a  son ;  and  shall  be  construed 
OT^  and  the  leasehold  belongs  to  the  representative  of  B.  1  Yez. 
217 ;  S.  P.  Co.  Lit.  225,  a.  So  in  a  promissory  note,  or  held  to 
be  synonymous  to  and,    Cowp.  832, 

Messrs.  Lewis,  Wileocks,  and  Tilghman,  for  the  defendant 
The  true  intention  of  the  testator  can  only  be  collected  from 
the  words  of  his  will.  Without  doing  violence  to  the  clear  ex- 
pressions of  it,  the  remainders  over  can  only  take  effect  on  both 
events  taking  place,  viz :  the  grand  children  dying  under  age,ani 
without  lawful  issue.*  Such  has  been  the  adjudications  in  a 
variety  of  cases,  where  the  words  of  wWs  might  at  first  sight 
bear  a  different  construction. 

'^  I  give  the  premises  to  my  grandson,  his  heirs  and  assigns, 
but  in  case  he  dies  before  twenty-one  or  marriage,  and  without 
issue,  then  to  S."  The  grandson  attained  twenty-one,  and  died, 
having  never  been  married.  The  word  or  was  construed  as  an(2, 
and  held  that  all  put  together  was  in  nature  of  one  contingency. 
It  was  deemed  considerable  that  it  was  not  a  condition  precedent, 
but  to  destroy  an  estate  devised  by  the  former  words  in  fee.  fl 
Stra.  1176,  Barker  v%.  Snretees. 

One  devises  lands  to  his  son  and  his  heirs,  and  in  case  his 
son  dies  before  twenty-one,  or  have  issue  of  his  body  living, 
then  to  F.  The  son  lives  to  twenty-eight  years  of  age,  but  dies 
without  issue ;  F.  shall  not  have  the  land.  Pollex.  645,  Price 
m.  Hunt.  Devise  to  his  sou  and  his  heirs,  and  if  he  dies  within 
age,  or  without  issue,  remainder  over.  The  devisee  had  isene^ 
but  died  under  age  ;  the  issue  shall  have  the  land,  and  not  the 
remainder  man.  Cro.  £1.  526 ;  Moor.  422,  SouUe  v^.  Gerrard. 
Devise  to  A.,  his  heirs,  and  assigns  forever,  but  in  case  he  dies 
before  twenty-one,  or  without  issue,  then  to  testator's  wife,  her 
heirs  and  assigns.  This  was  held  to  be  a  vested  estate,  in  fee,  in 
the  son,  as  he  attained  twenty-one,  and  though  he  died  withont 
issue,  that  it  did  not  go  over  to  the  mother,  but  descended  on  his 
heir  at  law.    3  Atky.  193,  Walsh  v9.  Peterson. 

One  devises  his  house  to  R.,  his  heirs  and  assigns  forever,  and 
in  case  he  shall  happen  to  die  in  his  minority  and  unmarried, 
or  without  issue,  remainder  to  N.  and  his  heirs ;  the  estate  vested 
in  K.  when  he  came  of  age.  3  Atky.  390,  Framlingham  vb.  Brand. 

Under  a  devise  to  A  and  his  heirs  forever,  paying  to  B  201 
and  if  A  die  without  issue  living  0,  then  0  shall  have  the  land, 
paying  the  same  sum  as  A  should  have  paid,  A  takes  an  estate 
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in  fee  simple.  Cro.  Jac.  590.  Pell  V8.  Brown.  Devise  to  A,  and  if 
he  die  without  iseue  that  this  shall  remain   to  B,  is  tail ;    but  it 
is   not  60  if  his  death  withont  issue  be  limited  within  a  certain 
time,  as  before  24  years  of  age,  or  in  the  life  of  another.     Moor. 
464.  8  Vin.  Abr.  240,  pi.  4,  Bacson  vs.  Hill. 

The  counsel  then  contested  in  what  shape  the  verdict  should 
be  given.  The  plaintiff  insisted  that  there  should  be  a  verdict 
for  the  plaintiff,  subject  to  the  point  reserved  on  the  legal  opera- 
tion of  the  words  of  the  will ;  the  defendant  contended  that 
there  should  be  a  verdict  ^t>  def.^  and  the  plaintiff  might,  if  he 
thought  proper,  move  for  a  new  trial. 

Per  Owriam.  The  present  case  is  extremely  clear,  and  would 
have  been  deemed  so  before  the  resolution  in  Soulle  vs,  Gerrard, 
Temp.  Eliz.  Where  the  words  of  a  will  are  plain,  the  intent 
always  follows  the  words.  (See  2  And.  17.  4  Burr.  2246.  5 
Bac.  Abr.  525.) 

It  is  true,  the  intent  of  a  devisor  may  be  implied  where  the 
words  are  defective,  but  not  against  the  words  of  the  will. 
[Moor.  464.]  We  cannot  from  arbitrary  conjecture,  though 
founded  on  the  highest  degree  of  probability,  add  to  a  will,  or 
supply  the  omissions.  [3  Burr.  1634.]  We  should  do  manifest 
violence  to  the  testator's  expressions,  if  we  did  not  say,  that  the 
remainders  over  could  only  take  place  on  the  happening  of  both 
contingencies, — the  grand  children  who  were  the  primary  devi- 
sees dying  under  age,  aind  with  opt  issue. 

The  cases  cited  by  the  plaintiff's  counsel  go  very  far  to  show 
what  would  have  been  the  legal  construction,  if  the  testator  had 
made  use  of  the  disjunctive,  '^  or "  instead  of  the  conjunctive 
^'  and."  But  as  the  will  before  us  is  penned,  there  can  be  no 
possible  doubt. 

As  to  the  manner  of  taking  the  verdict :  The  practise  certain- 
ly is,  where  a  point  is  reserved,  the  verdict  should  be  entered 
for  the  plaintiff  (2  Barnes,  366.  Kemp  v%.  Strafford,  et  al).  But 
where  the  whole  Court  have  no  doubts  or  difficulties,  we  could 
not  easily  be  prevailed  on  to  direct  a  verdict  against  the  settled 
judgment  of  our  minds.  The  verdict  should  therefore  be  given 
for  the^  defendant,  and  if  the  plaintiff  is  dissatisfied  with  our 
opinion,  he  may  move  the  Court  for  a  rule  to  show  cause  why 
ft  new  trial  should  not  be  had. 

The  jury  gave  a  verdict  for  the  defendant  without  leaving  the 
bar. 
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John  Wabdbb,  who  Burvived  John  Deabmav,  vs.  Wiixiax 

CsAia. 

Qu.  Whether  an  English  merchant  can  recover  for  premiams  on  insaiunce 
of  i^eods  shipped,  where  the  same  has  been  ordered,  unless  be  jtfodaces  the 

pohcies  or  accounts  for  their  loss  ? 

Case.  The  plaintiff  claimed  of  the  defendant  a  balance  of 
1372.  88,  Id,  sterling,  on  an  account  for  goods  shipped  from  Lon- 
don, commencing  in  1783. 

The  defendant  disputed  several  items  of  the  aocouot,  and 
amongst  others,  the  charges  of  premiums  on  insurances  made  on 
several  shipments,  unless  the  policies  were  produced.  He  ad- 
mitted that  the  law  in  this  case  rested  on  the  general  rale  of 
trade,  but  contended  that  to  entitle  the  party  to  charge  and  re- 
cover the  premiums,  it  should  appear  that  the  policies  were  sub- 
scribed. If  they  existed,  they  should  be  produced ;  if  proved 
to  be  lost,  copies  or  parol  evidence  of  their  contents  would  be 
received.  He  cited  Dall.  316.  Williams  t?^.  Craig,  as  expressly 
\^  point. 

The  plaintiff  adduced  six  witnesses  to  prove  that  the  general 
established  usage  was,  that  the  London  merchants  charged  iusor- 
ance  on  goods  shipped  to  America,  where  insurance  was  order- 
ed, and  regularly  subjoined  them  to  their  accounts ;  that  they 
usually  took  the  risk  on  themselves,  or  at  least  part  thereof;  in 
some  instances  policies  were  subscribed,  but  in  many  others 
not,  and  that  no  jury  could  arise  to  the  American  merchant,  be- 
cause if  the  goods  did  not  arrive  safely,  there  could  be  no 
recovery  against  him. 

The  plaintiff  cited  2  Yez.  239.  In  a  transaction  between 
merchants  in  different  countries,  one  sends  to  the  other  to  insure, 
who  pretends  to  do  it,  and  charges  his  correspondent  as  if  done, 
he  shall,  after  a  loss  happens,  be  charged  as  the  insurer. 

This  case  is  distinguished  from  that  of  Williams  vs.  Craig. 
There  was  no  established  rule  of  trade  between  France  and 
Philadelphia.  Our  trade  with  that  country  began  and  ended 
with  the  American  war.    But  between  England  and  Pbiladel- 

Ehia  a  settled  rule  had  subsisted  for  many  years,  and  the  usage 
ad  been  generally  approved  of.  The  plaintiff's  charge  for  in- 
surance was  contained  m  every  account  rendered  to  the  defend- 
ant ;  and  as  he  i:.ade  no  objection  thereto,  he  must  necessarily 
be  supposed  to  have  acquiesced  in  the  custom  of  the  English 
merchants. 

The  Chief  Justice  at  first  seemed  inclined  to  think  that  to  en- 
title the  plaintiff  to  charge  for  the  premiums  of  insurance,  it 
should  appear  by  a  production  of  the  policies  that  they  were 
actually  subscribed,  or  their  loss  should  be  accounted  for ;  other- 
wise, tricks  might  be  played.  Besides  there  may  be  many  cases 


1796.]  OF  PENNSYLVAlflA.  418 

where  a  merchant  might  employ  a  factor  to  ship  him  goods, 
whom  he  might  not  deem  competent  as  an  asenrer. 

Shippen,  J.,  thought  differently  on  thegronnds  of  the  English 
mercantile  cnstom,  and  the  responsibility  of  the  party  who  does 
not  make  the  insurance  according  to  order. 

But  no  resolution  was  given  by  the  Conrt,  and  the  parties  fi- 
nally agreed  to  go  out  with  the  jury  to  liquidate  the  whole  ac- 
count The  jury,  next  morning,  returned  into  Court,  and  found 
a  verdict  for  the  plaintiff  for  2472.  5^.  8^.  currency,  validating 
thereby,  as  it  would  seem,  the  charges  of  premiums. 

QucBre.  Whether  any  injury  can  possibly  arise  under  the  above 
usage  in  any  case  where  the  goods  are  shipped  on  credit  ? 

Mr.  Rawle,  for  the  plaintiff. 

HesBrs.  Tilghman  and  Wells,  for  the  defendant. 


JSbbfublica  w.  Joseph  Lanooake  and  John  Hooe:. 

Under  the  6th  section  of  the  act  of  assembly  of  22d  April,  1794,  '*for  the 
better  preventing  of  crimes,"  in  order  to  convict  on  the  first  clause,  there 
need  only  be  a  general  intent  to  maim  and  disfigare ;  but  on  the  second  clause, 
there  must  be  a  particular  intent  to  put  out  the  eye.  What  the  legal  sense  of 
the  word  maiiee. 

The  malice  and  lying  in  wait  need  not  be  expressly  proved,  but  may  be 
collected  from  all  the  circumstances  of  the  case. 

Thededarationsof  a  deceased  person  shortly  before  his  death,  who  had  been 
bound  over  to  answer  to  a  charge  of  maihem,  cannot  be  given  in  evidence  by 
the  other  defendant. 

Indictment  for  maheim  and  assault  and  battery,  removed  by 
the  defendants  from  the  Court  of  Oyer  and  Terminer  for  Phila- 
delphia county. 

The  indictment  consisted  of  four  counts,  the  first  two  being 
under  the  act  of  assembly  passed  on  the  22d  April,  1794. 

The  first  count  stated  that  Langcake,  contriving  and  intending 
Jonathan  Carmalt,  a  citizen  of  Pennsylvania,  to  maim  and  dis- 
figare, with  force  and  arms,  &c.,  on  purpose  and  of  his  mali6e 
ftforethought,  and  h/  lying  in  wait  on  the  13th  August,  1794, 
ftt,  &c.,  unlawfully  and  feloniously  did  make  an  assault  on  the 
said  Jonathan  with  a  cart  whip  of  the  value  of  1^.,  and  the  right 
^ye  of  the  said  Jonathan,  then  and  there  did  strike  and  put  out, 
^th  an  intent,  in  so  doing,  to  maim  and  disfigure  him,  against 
the  act  of  assembly,  &c.,  and  that  Hook  was  then  and  there 
present,  aiding  and  abetting  the  fact,  &c.,  against  the  act,  &c. 

The  second  count  was  grounded  on  the  latter  part  of  the  6th 
section  of  the  act  of  22d  April,  1794  (p.  601),  and  pursued  the 
words  of  the  first  count,  leaving  out  the  words,  "  and  by  lying 
in  ^ait,"  and  charging  the  fact  to  have  been  done  "  voluntarily, 
^i  maHcxcudy,  and  of  purposei"  both  against  the  principal  and 
accessory. 
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The  third  coant  stated  that  Langcake  and  Hook,  contriving  to 
maim  and  disfigure  Jonathan  Carmalt,  in  the  peace  of  God  and 
of  the  commonwealth  then  and  there  being,  the  said  Langcake, 
on  the  13th  Augast,  1794,  at,  &c.,  voluntarily,  wickedlj,  mali- 
ciously, unlawfully,  and  feloniously,  did  assault  the  said  Jona- 
than, and  him  with  a  cart  whip,  which  he  in  his  right  hand  had 
and  held,  the  right  eye  of  the  said  Jonathan,  then  and  there 
voluntarily,  &c.,  did  strike  and  put  out,  with  intent  in  so  doing, 
to  maim  and  disfigure  him,  and  that  Hook,  at  the  time  of  the 
felony  by  Langcake,  done  and  committed  voluntarily,  &a,  was 
present,  aiding  and  abetting  the  said  Langcake  in  the  felony 
aforesaid,  concluding,  as  in  maihem  at  common  law,  against  the 
peace,  &c. 

The  fourth  count  was  a  general  charge  against  both  defend- 
ants of  assault,  battery,  and  wounding,  at  common  law. 

The  defendants  were  admitted  to  their  challenges  of  the  joron 
returned,  under  the  16th  section  of  the  act  of  assembly,  and 
joined  in  their  challenges.  The  evidence  on  the  part  of  the 
commonwealth  disclosed  a  great  variety  of  aggravated  circom- 
stances  against  the  defendant,  Langcake.  Hook  was  his  a]>- 
prentice,  and  was  supposed  to  have  acted  by  his  command.  Bat 
one  Thomas  Langcake,  the  father  of  the  defendant,  Langcake, 
appeared  to  have  been  very  active  in  the  atrocities  committed, 
and  had  been  recognized  with  the  others  to  answer  the  charge. 
He  had  died  before  the  time  of  finding  the  indictment  in  the 
Court  of  Oyer  and  Terminer,  and  his  declarations  shortly  be- 
fore his  death  were  now  offered  in  evidence  by  the  counsel  for 
the  defendants. 

They  urged  that  the  declarations  of  a  dying  person  were 
deemed  equivalent  to  an  oath,  and  had  been  frequently  received 
on  the  trials  of  iodictments  for  murder ;  that  the  prosecutor, 
being  entitled  under  the  act  of  assembly  to  three-fourth  parts 
of  the  fine,  to  be  assessed  by  the  Court  on  conviction,  would 
probably  be  induced  to  state  the  facts  in  their  strongest  colors, 
and  therefore  any  evidence  tending  to  invalidate  his  testimony, 
though  as  to  collateral  matters,  ought  liberally  to  be  received; 
and  that  Thomas  Langcake,  if  not  indicted  and  living,  would 
certainly  be  a  witness  either  for  or  against  the  prosecution. 

But  the  whole  Court  resolved  that  these  declarations  could  not 
be  received  in  evidence.  The  general  rule  was,  that  hearsay 
was  inadmissible,  but  there  were  some  exceptions  in  particuh&r 
cases,  and,  among  others,  the  declarations  of  the  deceased  person 
on  an  indictment  for  murder,  founded  principally  on  the  necessity 
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of  the  case.  No  such  necessity  could  be  pretended  here,  there 
having  been  several  witnesses  present  at  the  different  trans- 
actions .  It  would  lie  on  the  defendants  to  establish  the  evidence 
contended  for,  as  an  exception  from  the  general  rule,  which  can- 
not be  done. 

But  independent  hereof  Thomas  Langcake  was  bound  over  to 
answer  the  charge.  His  mind  must  have  been  impressed  there- 
with, and  he  would  naturally  make  his  story  as  plausable  as  he 
could.  A  considerable  weight  of  testimony  appears  against  him, 
and  the  grand  jury  would,  in  all  human  probability,  have  found 
a  bill  against  him,  if  he  had  been  then  living.  If  indicted  and 
alive,  Thomas  Langcake  could  not  be  admitted  a  witness  to 
disprove  the  present  charge,  his  declarations  shortly  before 
his  death  surely  cannot  be  received  in  evidence,  and  are  conse- 
quently overruled. 

The  cause  was  very  ably  and  ingeniously  argued  by  Messrs. 
Thomas  and  Porter,  on  the  part  of  the  state  (Mr.  Ingersol,  the 
attorney  general,  being  sick),  and  by  Messrs.  JRawle  and  Moses 
Levy  on  the  pai*t  of  the  defendants,  and  M^£ean,  C.  J.,  haying 
explained  the  different  counts  in  the  indictment,  and  summed 
up  the  evidence  to  the  jury,  deh' vered  to  them  the  charge  of  the 
Court. 

To  convict  the  defendants  of  the  first  three  counts,  malice 
must  be  proved  or  collected  from  the  whole  circumstances  of  the 
case.     The  defendants  may  express  it' either  by  their  words  or 
actions.     This  word  has  been  differently  explained  by  different 
law  writers,  but  it  is  clearly  agreed  that  mulice  in  a  legal  sense 
is  not  to  be  restrained  "^  a  principle  of  malevolence  to  paTUc' 
viavHy'^  according  to  the  modern  use  of  the  word.     1  Hawk.  80, 
§  18 ;  Fost.  256.    Malice  is  a  design  formed  of  doing  mischief 
to  another.    Kely.  127.     He  that  doth  a  cruel  act  voluntarily, 
doth  it  of  malice  prepensed.    3  Inst.  62.     Such  cases  as  are 
accompanied  with  those  circamstances  that  show  the  heart  to  be 
perversely  wicked,  are  classed  as  malicious.    1  Haw.  80,  §  1 8. 
An  express  evil  design  is  the  genuine  sense  of  maJMa.    4  Bl. 
Oom.  199.     AH  the  cases  of  implied  malice  turn  upon    this 
simple  point,  that  the  fact  hath  been  attended  with  such  circum- 
atauces  as  carry  in  them  the  plain  indications  of  a  heart  regard- 
less of  social  duty,  and  fatally  bent  upon  mischief.    Fost.  257. 
These  expressions,  however  diversified,  clearly  evince  that  those 
acts  shall  be  deemed  malicious  where  the  attendant  circumstances 
ftre  the  ordinary  symptoms  of  a  wicked,  depraved,  malignant 
spirit.    Fost.  256. 

The  first  clause  of  our  act  of  assembly,  of  22d  April,  1784, 
6,  is  borrowed  from  the  words  of  the  British  statute,  of  22d  an< 
68 
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23d  Gar;  2,  c.  1,  §  7.  It  pursues  the  same  language,  except 
that  our  act  particularly  enumerates  the  cutting  off  *'the  ear,** 
and  mildly  varies  the  mode  of  punishment.  Under  that  statute, 
commonly  called  the  Coventry  act,  it  has  been  adjudged  not 
necessary  that  either  the  malice  aforethouglit,  or  lying  in  wait, 
should  be  expressly  proved  to  be  on  purpose  to  maim  or  dis- 
figure. Leach's  Cas.  193.  (Tickner's  case.)  And  also  that  he 
who  intends  to  do  this  kind  of  mischief  to  another,  and  hy  delib- 
erately/ watching  an  opportunity^  carries  that  intention  into  exe- 
cution, may  be  said  to  lie  in  wait  on  purpose.  lb.  194  (Mills's 
case). 

Under  the  first  clause  of  the  act  of  assembly,  no  intent  to 
maim  or  disfigure  in  a  particular  manner  is  necessary,  and  there- 
fore, on  the  first  count  in  the  indictment,  if  the  general  intent  is 
established  to  the  satisfaction  of  the  jury,  their  next  material  in* 
quiries  will  be  as  to  the  malice  and  lying  in  wait,  whetlier  the 
same  have  been  proved,  or  can  fairly  be  inferred,  from  all  the 
circumstances  which  have  been  disclosed  in  evidence. 

The  second  clause  of  the  6th  section  of  the  act  goes  faither 
than  the  Coventry  act,  and  was  evidently  introduced  to  prevent 
the  infamous  practise  of  ffouffiny.  The  words  are  very  compre- 
hensive, and  extend  to  pulling  out,  or  putting  out  the  eye,  while 
fighting  or  otherwise.  But  we  hold  it  necessary  in  order  to 
convict  on  this  clause,  that  a  specific  intent  to  pull  ont,  or  pot 
out  the  eye,  must  be  shown  to  the  satisfaction  of  the  jury.  We 
apprehend  that  the  evidence  will  scarcely  warrant  the  conviction 
of  Langcake  on  the  second  count ;  and  though  Hook  has  be- 
haved himself  grossly  amiss  during  the  whole  transaction,  yet 
he  cannot  properly  be  convicted  on  either  of  the  first  two  counts 
in  the  indictment. 

Of  the  third  and  fourth  counts,  Langcake  is  admitted  hf  hk 

conned  to  he  guilty^*  and  perhaps  the  evidence  will  suffice  to 

reach  Hook  on  these  last  two  counts. 

But  it  is  the  duty  of  the  jury  to  consider  and  weigh  all  the 
testimony,  as  to  each  of  the  defendants  on  the  different  charges, 
and  pronounce  such  verdicts  as  may  be  satisfactory  to  their  own 

consciences. 

The  jury  withdrew,  and  returned  to  the  bar  in  about  one 
hour,  and  found  Langcake  guilty,  on  the  firat,  third,  and  fourth 
counts,  and  not  guilty  on  the  second  count.  They  acquitted 
Hook  of  the  first  and  second  counts,  and  convicted  him  of  the 

two  last  counts. 

Sentence  was  afterwards  pronounced  a^nst  Langcake  that 
he  should  undergo  a  confinement  in  the  jail  and  penitentiary 

house  for  three  years,  the  one-twelfth  part  to  be  in  the  solitaiy 

— -  --  -  — — ^-~ 

•A  niitake. 
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cells,  to  pay  a  fine  of  1,000  dollars,  whereof  three-fourth  parts  to 
be  for  the  use  of  Carmalt,  and  give  security  for  his  good  behav- 
ior tor  seven  years,  hitnself  in  500/.  and  two  sufficient  sureties 
in  250Z.  each,  and  pay  costs. 

Hook  was  imprisoned  for  three  months,  fined  one  dollar,  and 
to  pay  the  costs  of  prosecution. 


BsspuBLiOA  v8.  Daniel  Momtgohbbt,  esq. 

Information  will  lie  against  a  Justice  of  the  peace  for  not  actively  assisting 
in  suppressing  a  riot  It  is  tlie  duty  of  every  ■  citizen  to  endeavor  to  suppress 
a  riot,  and  when  the  rioters  are  engaged  in  treasonable  practises,  the  law 
protecis  other  persons  in  repelling  them  by  foroe. 

A  BULB  had  been  granted  on  the  defendant,  a  justice  of  the 
peace  of  Northumberland  county,  to  show  cause  why  an  infor- 
mation should  not  be  filed  against  him  for  misdemeanor  in  office 
founded  on  the  affidavits  of  William  Wilson  and  John  M^Pher- 
8on,  osqnires,  two  of  the  judges  of  the  Court  of  Common  Pleas 
of  the  said  county.  The  substance  <^  these  affidavits  was  as 
fcdlows : 

After  the  malitia  had  marched  from  Philadelphia,  to  suppress 
the  insurrection  in  the  western  counties  of  the  state,  on  the  30th 
September,  1794,  the  deponents  hearing  that  some  ill-disposed 
persons  were  about  to  erect  a  liberty  pole  (falsely  so  called)  in 
the  town  of  IN'orthumberland,  determined  to  prevent  it  if  possi- 
ble.   They  called  on  Mr.  Montgomery,  and  desired  him  to  go 
with  them  for  that  purpose ;  he  answered :  ^^  The  people  were 
determined  to  have  their  grievances  redressed,  and  would  erect 
the  pole ;  and  for  his  part  he  would  put  to  his  shoulder  to  lift 
OT  pull  at  the  rope,  if  required  by  the  people,"    He  however 
went  reluctantly  with  them  to  where  the  rioters  were  assembled 
but  rendered  them  no  assistance  in  preserving  the  peace,  and 
ahortly  after  disappeared.    An  affray  took  place  between  one  of 
the  rioters  and  a  friend  to  good  order,  and  some  blows  passed.   Mr. 
Wilson  read  what  he  called  the  riot  act^  to  induce  the  multitude 
to  disperse,  but  they  refused.    One  of  them  presented  a  musket 
&t  him,  and  he  presented  his  pistol  also.  On  the  16th  of  Novem- 
ber following  Wilson  was  arrested  under  two  warrants,  issued 
by  Montgomery,  for  supposed  assaults,  while  he  was  exerting  him- 
self to  suppress  the  riot  and  prevent  the  erection  of  the  pole. 
Being  brought  before  the  justice  he  alleged  that  what  he  had 
done  was  in  the  prosecution  of  his  duty,  and   therefore  declined 
giving  bail,  and  offered  to  go  to  jail.    After  some  altercation  he 
was  dismissed,  Montgomery  saying,  things  mnst  remain  as  they 
were. 

Caose  was  now  shown  by  Mr.  Moses  Levy,  who  produced  the 
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affidavit  of  Flavel  Rowan,  esq.,  late  sheriff  of  Northamberland 
county,  tending  to  prove,  that  the  defendant  appeared  to  con- 
cur with  Wilson  and  M'Pherson,  as  to  the  suppression   of  the 
riot,  except  as  to  reading  of  the  riot  act,  and  seemed  desirausof 
preserving  the  peace.    He  also  read  the  affidavit  of  the  defend- 
ant himself,  that  William  Hoffman  and  William  Cool    had  sev- 
erally complained  of  assaults  committed  by  Mr.  Wilson  on  them 
on  the  30th  September,  and  that  he  had  declined  issuing  pro- 
cess thereon  at  first,  but  at  length  issued  his  warrants  and  dis- 
charged Wilson  on  his  being  brought  betbre  him.     He  annexed 
thereto  the  depositions  of  Hoffman  and  Cool:  th^  former  swore 
that  Wilson  presented  a  pistol  at  him ;  the  latter,  thatr  Wilson 
forcibly  seized  him,  while  Jasper  Ewing,  esq.,  the  prothonotaiy 
of  the  county,  snapped  or  attempted  to  snap  a  pistol  against 
him.    These  depositions  were  taken  on  the  15th  of  November, 
1794. 

It  was  urged,  that  though  under  the   10th  section  of  the  9th 
article  of  the  state  constitution,  informations  wonld  lie  for  op- 
pression and  misdemeanors  in  office,  yet  the  Court  would  exer- 
cise their  leave  of  procedure  in  this  way  warily  and  cautiously. 
The  law  should  not  be  strained,  unless  the  proofs   were  dear. 
Informations  would  not  be  granted   in   England  for  errors  in 
judgment,  or  for  irregularity,  where  the  heart  and  intention 
were  pure.      1   Burr.  656.  2  Burr.    722,  1162.     Every  citiien 
had  a  right "  to  the  free  communication  of  his  thoughts  and 
opinions  "   while  his  views  were  upright ;  and  it  was  difficnlt 
to  draw  the  line,  when  "  the  abuse  of  that  liberty  "  should  be 
said  to  begin,  and  the  first  tinge  of  criminality  appear.    It  was 
essential  to  the  freedom  of  a  republic,  that  people  should  speak 
their  minds  on  laws  and  all  public  transactions,  and  their  con- 
duct in  this  particular  should  not  be  scanned  too  nicely.    The 
mere  erection  of  a  liberty  pole  was  innocent  in  itself;  and  while 
the  minds  of  the  multitude  were  bent  in  that  direction,  the  de- 
fendant might  perceive  the  inutility  as  well  as  danger  of  opposing 
their  avowed  purpose.    He  might  feel  his  nerves  not  sufficiently 
strong  to  oppose  the  torrent ;  and  under  an  imperious  necessity 
might  possibly  have  said,  he  would  assist  the  people  in  their 
darling  object  if  required.    His  judgment  was  imposed  on;  he 
did  not  foresee  the  dangers  of  those  erections,  which  public  events 
have  since  developed ;  but  he  is  not  to  be  punished  for  want  of 

fareaigM^ 

As  to  the  defendant  issuing  his  warrants  against  Mr.  Wilson, 
he  did  no  more  than  his  duty.  He  was  not  present  when  all  the 
violences  took  place  on  the  30th  September.  The  complainants 
were  sworn  to  the  truth  of  the  charges  and  required   process; 
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be  could  Dot  refase  it  iu  the  line  of  his  office.  What  right  had 
any  one  to  snap  a  pistol  ao^ainst  a  peaceable  man  ?  What  right 
had  any  judge  to  hold  him  at  this  period  of  danger } 

-Rw  Owria/m.  It  is  the  duty  of  every  good  citizen  to  endeavor 
to  suppress  a  riot ;  and  when  he  finds  a  mistaken  multitude  en- 
gaged in  treasonable  practises,  to  tlie  subversion  of  all  peace  and 
good  order,  he  is  protected  by  law  in  coming  forward  with  other 
well  disposed  characters,  to  repel  them  by  force. 

Mr.  Thomas,  e  contra^  on  the  part  of  the  state.    The  proofs 
are  here  sufficiently  clear  to  warrant  an  information.    Though 
freedom  of  speech  is  secured  to  us  by  the  constitution,  yet  we 
are  responsible  for  an  abuse  of  that  liberty.    The  people  may 
meet  and  discourse  on  public  measures,  and  the  public  mind 
may  thus  be  illustrated  and  informed ;  but  if  they  meet  for  sedir 
tiom  purposes,  or  when  met,  go  into  seditious  resolutions,  they 
are  amenable  to  the  law.    Credulity  itself  could  not  be^  brought 
to  believe  that  the  defendant,  a  justice  of  the  peace,  was  igno- 
rant of  the  transactions  in  the  western  counties,  or  of  the  traitor^ 
ons  insurrections  existing  there,  so  far  back  as  the  month  of 
July.    The  resolves  at  Pittsburg,  Parkinson's  Ferry,  and  Brad- 
dock's  Fields,  had  been  published;  the  proclamations  of  the  presi- 
dent of  the  United  States ;  his  mission,  and  that  of  the  governor 
of  this  commonwealth,  to  the  insurgents ;  the  state  laws  passed 
on  the  alarming  occasion ;  and  the  actual  march  of  the  militia 
were  universally  known.     Could  tho  defendant  be  so  uncon- 
scious of  his  duty,  as  not  to  feel  that  his  oath  of  office  required 
of  him  his  honest  endeavors  to  preserve  the  peace,  suppress  riots, 
and  prevent  the  erection  of  liberty  poles,  '^  the  avowed  standards 
of  rebellion  % "    Has  he  rendered  his  assistance  in  support  of 
good  order  ?    It  is  not  pretended  by  his  own  affidavit,  which  is 
silent  as  to  several  of  the  charges  adduced  against  him.     If  his 
conduct  arose  from  wecbk  nerves^  or  an  imperial^  necessity^  he 
would  fairly  have  declared  so  upon  oath ;  but  his  expressions  show 
that  his  errors  were  not  confined  to  his  head  ;  they  reached  bis 
heart;  and,  at  the  time  of  the  riot,  he  could  not  have  been  con- 
sidered as  even  Aneutral  character.    As  to  issuing  his  warrants, 
it  more  probably  arose  from  a  desire  to  screen  the  rioters  or 
himself,  and  deter  prosecutions,  than  a  sense  of  duty,  and  the 
advancement  of  public  justice.    He  could  not  but  know  that  Mr. 
Wilson's  efforts  were  in  support  of  the  laws  and  good  govern- 
ment ;  and  though  the  supposed  assaults  happened  on  the  80th 
September,  yet,  no  prosecutions  are  originated  until  the  15th 
November  following. 
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with  more  solemnity  than  that  of  a  deed,  and  the  heir  has  been 
decreed  to  join,  that  the  lands  might  sell  at  their  full  valne.  3 
P.  Willms.  93.  2  Vern.  99.  1  Cha.  Ca.  262.  1  Atky.  420,  421. 

Per  Oariam  una  voce.  The  sale  by  the  surviving  executor  is 
valid.     Lot  judgment  be  entered  for  the  plaintiff. 

Mr.  Bankson,  for  the  defendant,  did  not  argue  the  cause. 

Lessee  of  William  Evans  vs.  Jahbs  Webb. 

Devise  by  testator  to  his  wife,  not  expressed  to  be  in  lieu  of  her  dowor,  tad 
where  her  claim  of  dower  is  not  inconsistent  with,  or  in  contradiction  to,  the 
will,  the  widow  is  entitled  to  her  dower  at  common  law. 

A  devisee  may  recover  in  ejectment  in  such  a  case  against  the  widow,  witli- 
oat  previously  assigning  her  dower. 

This  cause  came  before  M^Kean,  C.  J.,  and  Yeates,  J.,  for 
their  opinion,  at  Lancaster,  May  assizes,  1794,  on  a  case  stated 
as  follows :  — 

Isaac  Evans  made  his  will,  dated  29th  November,  1781,  and 
after  bequeathing  a  few  specific  articles  to  his  wife,  Anne,  gives 
to  his  said  wife,  Anne,  during  her  widowhood,  the  front  room  of 
the  house  wherein  he  then  lived,  the  small  cellar  under  the 
kitchen,  and  the  common  use  of  the  kitchen,  oven,  and  draw- 
well,  and  the  privilege  of  passing  and  re-passing  to  and  from 
every  of  the  same.     He.  then  gives  to  his  said  wife,  in  conside^ 
ation  of  her  schooling  and  well  educating  his  children,  the  rents, 
issues,  and  profits  of  all  his  lands,  from  the  time  of  his  decesse 
until  his  sons  arrive  to  their  respective  ages  to  possess  the  same. 
He  then  directs  that  his  son  William  (the  lessor  of  the  plaintiff) 
or  any  other  person  that  shall  enjoy  the  house  and  premises 
wherein  he  then  lived,  shall  keep  for  his  said  wife  one  horse  and 
cow,  and  provide  her  sufficient  firewood  during  her  widowhood. 
He  gives  to  his  daughters,  Mary,  Hannah,  Sarah  Anne,  and 
Susannah,  150^.  each,  the  two  former  payable  in  one  year  after 
his  decease,  and  the  three  latter  when  the  respective  legatees 
should  arrive  at  the  age  of  18  years.    He  gives  to  his  son  John 
2502.,  payable   at  21,   and  directs  that  he  should  be  put  to  a 
trade  when  he  should  be  15  years  old.    He  then  orders  that 
his  land  should  be  divided  in  a  certain  manner  into  two  shares, 
and  devises  one  part  thereof  to  his  son  Isaac  in  fee,  and  the 
other  part  thereof  to  his  son  William  in  fee,  when  they  shonld 
respectively  arrive  at  the  ages  of  21  years,  with  certain  limita- 
tions in  case  they,  or  either  of  them,  should  die  in  their  minority, 
and  without  lawful  issue.    He  appoints  his  said  wife,  Anne, 
executrix  of  his  will,  and  directs  that  she  shall  take  all  his  pe^ 
sonal  estate  at  a  moderate  valuation,  to  be  made  as  soon  as  oon« 
reniently  might  be  after  his  decease,  and  pay  all  his  l^gaciet; 
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and  if  an  overplus  should  appear  in  her  hands  on  a  settlement, 
that  then  ehe  shall  divide  the  same  equally  to  and  amongst  all 
his  surviving  children,  when  the  youngest  should  arrive  at  the 
age  of  18  years,  without  interest. 

Anne  Slvans  proved  the  will,  and  took  out  letters  testament- 
ary on  the  11th  May,  1782,  and  afterwards  married  James  Webb, 
the  defendant.  He  continued  in  possession  of  part  of  the  prem- 
ises, devised  to  William  Evans  after  the  said  Willam  became  of 
age,  and  held  the  same  under  his  wife's  claim  of  dower. 

It  was  agreed  that  judgment  should  be  entered  for  the  plain- 
tiff^ subject  to  the  opinion  of  the  judges  at  Ni9i  Priw^  whether 
under  the  will  aforesaid,  the  widow  of  the  said  Isaac  Evans,  was 
entitled  to  dow^r,  and  if  so,  whether  William  Evans  the  de- 
visee of  part  of  his  lands,  could  recover  in  ejectment  against 
her,  without  previously  assigning  her  dower. 

The  case  was  argued  at  Nisi  Ih^iua  at  Lancaster,  by  Mr.  Hop- 
kins, for  the  plaintiff,  and  by  Mr.  C.  Smith,  for  the  defendants ; 
but  as  their  arguments  are  noticed  by  the  Court,  it  seems  un- 
necessary to  detail  them. 

The  Court  took  time  to  advise.  And  now  in  bank,  the 
Chief  Justice  desired  Yeates,  J.  to  pronounce  their  opinion, 
which  he  did  as  follows,  after  stating  the  case. 

The  first  point,  whether  Mrs.  Webb  was  not  entitled  to  dow- 
er, was  not  insisted  on  by  the  plaintiff's  counsel  on  the  argument. 
It  must  be  observed,  that  the  devise  to  the  widow  of  Isaac 
Evans,  is  not  expressed  to  be  in  lieu  of  her  dower,  nor  can  such 
intention  to  bar  her  of  dower,  be  certainly   collected  from  the 
whole  of  the  will.    A  doubt  once  existed,  whether  if  the  wife 
took  a  larger  estate  under  the  will,  than  her  dower,  though  not 
said  to  be  in  lieu  of  dower,  it  should  not  go  in  ademption  thereof; 
yet  since  the  case  of  Lawrence  vs.  Lawreqce,  where  Lord  Som- 
er's  decree  was  reversed  by  the  lord  keeper,   and  the  reversal 
affirmed  in  the  House  of  Lords,  that  doubt  has  ceased.  1  Equ. 
Gas.  Ab.  218.  2  Atky.  427.    3  Atky.  8.    This  case  is  not  nearly 
80  strong  against  the  widow  as  that  of  Kennedy  vs.  Nedrow, 
and  wife,  et  aZ.  Dall.  416,  where  it  was  adjudged   that  the  de- 
mandant was  entitled  to  dower.    The  claim  of  the  defendant 
in  right  of  his  wife,  is  not  inconsistent  with,  or  in  contradiction 
to  the  will,  and  may  be  fairly  distinguished  from  the  cases,  Ar- 
nold vs.  Kempstead,  Ambl.  466,  Yillareal  vs.  Lord  Galwav,  lb. 
682,  and  Jones  vs.  Collier  et  al.  lb.  730.      We  are  therefore  of 
opinion,  that  the  defendant  in  right  of  his  wife,  is  entitled  to 
dower  in  the  premises. 

On  the  second  point,  it  seems  very  clear  from  the  books,  that 
a  woman  entitled  to  dower  cannot  enter  ou  the  lands  of  her  hus- 
64 
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band  until  it  be  aseij^ned  to  her,  and  set  ont  either  by  the  heir, 
terre  tenant,  or  sheriif,  in  certainty.  Go.  Lit.  32,  b.  34,  b.  37,  a. 
Hargr.  note  1,  ib.  1  Rol.  Ab.  681.  Dy.  76,  b.  Plowd.  529, 
Bro.  Dower,  pi.  16.  Scire  Facias^  pi.  36.  2  Bac.  Ab.  134.  If 
she  even  recovers  dower  of  the  lands,  she  cannot  enter  before 
execution  is  sued.  Nor  if  the  recovery  be  of  a  rent,  though 
there  it  is  certain  enough.  1  Rol.  Ab,  681.  S.  pi.  1,  2.  9  Via. 
Ab.  252.  40  Ed.  3,  22.  45  Ed.  3,  5,  b.  On  the  most  minute 
search  we  have  been  able  to  make,  we  cannot  find  any  case, 
wherein  it  is  laid  down  that  the  widow  may  legally  enter  on  the 
lands  of  her  dower  at  common  law. 

But  a  distinction  was  contended  for  by  the  defendant's  oeun- 
sel,  that  though  the  widow  could  notjustiry  her  entry  against 
the  heir  or  devisee,  yet  such  heir  or  devisee  could  not  recover 
against  her,  when  in  possession,  as  defendant  in  ejectment  We 
can  see  no  ground  whatever  for  the  distinction.  For  if  she 
,  eould  hold  adverse  to  the  heir  or  devisee,  without  an  assignment 
of  dower,  she  could  also  maintain  egectment  to  recover  sndi 
possession. 

The  testator's  devise  to  the  widow  during  the  mincHity  of  the 
children,  can  efiect  no  difference.  At  common  law,  she  was  en* 
titled  to  her  quarentine  of  40  days;  but  if  during  that  time^ 
dower  is  not  assigned  to  her,  she  muet  compel  it  by  writ.  Ca 
Lit.  84,  b.  "  And  therefore,"  says  Lord  Coke,  "  to  the  end  that 
widows  might  enter^  and  not  be  driven  to  suit,  the  law  hath  pro- 
vided dower  ad  ostium  scdleauB^  and  ^x  ass&neu pciirisjmd  lastly 
by  making  a  jointure."  Ibid. 

The  words  of  Mr.  Justice  Gould,  in  8  Wils.  619,  have  been 
relied  on.  He  there  says  .  '^  If  dower  be  not  assigned  to  the 
widow  within  40  days,  may  she  not  continue  until  it  be  assigned 
to  her  2  I  think  the  Court  would  not  turn  her  out,  until  dow«r 
was  assigned  to  her." 

These  were  his  expressions  on  the  first  breaking  of  the  ease; 

but  however  humane  the  sentiment  was,  we  find  he  afterwards 

relinquished  the  position,  as  untenable.    For  Lord  Chief  Justiee 

Be  Grey,  in- deli vering  the  sentiment  of  the  whole  Court,  sajs, 

^^  If  the  mother  had  entered   for  her  dower,  when  it  was  not 

assigned  to  her,  it  would  have  been  a  disseisin."    And  the  veiy 

ground  of  the  plaintiff's  recovery,  as  hdr  at  law  to  the  infant 
sou,  was,  that  ^'  the  possession  of  the  mother  and  the  daughtere 
was  the  possession  of  the  daughters,  and  when  the  ison  was  bom, 
the  estate  was  divested  out  of  the  daughters,  and  not  before; 
then  the  son  was  in  actual  possession  and  seisin  of  the  premiees 
by  his  mother,  who  had  a  right  to  the  possession  as  being  his 
guardian  by  law,  though  not  assigned  as  such." 
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Henoe  it  iippeara  that  the  case  of  Newman's. lessee  vs.  New* 
man,  eo  far  from  operating  against  the  plaintiff's  claim  in  the 
soit  before  as,  strongly  establishes  the  old  doctrine ;  and  we  can 
onlj  say,  with  Lord  Chief  Justice  De  Grey,  "  K  the  law  be  so, 
we  oannot  determine  to  the  contrary  upon  inconvenience,  or  the 
hardship  of  the  law,"  3  Wils.  522.  We  also  understand  that 
this  very  point  was  lately  determined  in  the  same  manner  by 
our  brethren,  Justices  Shippen  and  Smith,  at  the  last  assizes  in 
Franklin  county,  in  the  case  of  the  lessee  of  Robert  Mahan  vs. 
Charles  £.elly. 

On  the  whole,  we  are  fully  of  opinion  that  judgment  should 
be  entered  for  the  plaintiff. 


RiiXSARD  BoE,  lessee  of  Clkhbnt  HuMruBSTs,  Joshua  Humph- 
SBTs,  and  Hannah  Humphbbys,  V8,  Jaoob  Humpbbbts* 

All  poflsible  contingent  titles  in  lands,  accompanied  with  a  real  interest, 
may  be  seized  in  execution  and  sold  by  tkc  sherlm 

It  is  not  necessary  to  bold  iDquisitions  on  estates  for  life,  or  reyersions  or 
renalnders  previons  to  a  sale  by  the  sheriflE^ 

Ejbctment  for  lands  in  Delaware  county,  tried  at  the  last  May 
assizes,  at  Chester,  before  M^Eean,  C.  J.,  and  Yeates,  J.  A 
verdict  had  passed  for  the  plaintiff,  but  a  point  was  reserved  at 
the  instance  of  the  defendant's  counsel.  The  case  was :  Edward 
Humphreys,  being  seized  of  the  premises  in  question,  by  will 
dated  September  20th,  1774,  devised  the  same  ''  to  his  sisters, 
Elizabeth  and  Rebecca,  during  their  lives,  remainder  to  his 
nephew,  Jacob  Humphreys  (the  defendant)  during  life,  and  the 
heirs  of  his  body  lawfully  begotten,  and,  in  default  of  such  heirs, 
to  his  nephew,  Clement  Humphreys  '^  (one  of  the  lessors  of  the 
plaintiff)  ^^  in  fee  simple." 

Rebecca,  one  of  the  devisees  tor  life,  survived  her  sister,  Eliz* 
abeth,  and  died  February  2d,  1780.  During  the  life  of  Rebecca, 
a  judgment  was  obtained  against  the  now  defendant,  and  the 
premises  seized  in  execution,  and  were  afterwards  sold  and  con- 
veyed by  William  Gibbons,  esquire,  sheriff,  to  the  lessors  of  the 
phiintiff,  for  502.  on  the  31st  May,  1786.  The  sheriff's  deed  re- 
cited the  life  estate  of  Rebecca,  and  conveyed  all  the  interest  of 
the  defendant  to  the  purchasers.  A  fulling  mill  and  other  im* 
proTements  were  on  the  lands.  No  Inquisition  was  recited  in 
the  sheriff's  deed. 

Messrs.  Rawle,  Moses  Levy,  and  J*  B.  M^Kean,  now  con- 
tended that  tlie  sale  was  invalid,  no  inquest  having  found  that 
tke  lands  were  insuflSeient  to  pay  the  damages  and  costs,  within 
Mvsn  years.    This  was  necessary  bj  the  act  of  4th  Annea  (1  St. 
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Laws,  49,  50),  the  words  of  which  are,  ^^  It  shall  not  be  lawful 

for  any  sheriff,  or  other  officer,  to  sell  any  such  lands,  tenemenUy 

or  hereditaments,  which  shall,  or  may,  yield  any  yearly  rents  or 

profit,  beyond  all  reprizes,  sufficient  to  pay  within  the  space  of 

seven  years,  the  debts  or  damages,  with  costs,"  &c.    If  a  contra- 

rj  doctrine  should  be  established,  a  dry  reversion  of  the  greatest 

value  might  be  sold  for  the  most  inconsiderable  sum,  without  any 

previous  inquiry. 

They  further  contended  that  the  defendant's  interest  in  diese 
lands  was  a  mere  contingency,  and  that  an  estate  in  lands  »n 
possession  was  only  contemplated  by  the  legislature  as  liable  to 
sale.    They  admitted  that  their  construction  was  not  confined 
to  the  actual  possession  of  lands,  but  only  to  the  legal  possessiao. 
The  intention  of  the  law  may  be  inferred  from  the  2d  section  of 
the  act  of  4  Annse,  which  directs,  that  the  lands  which  shall  be 
found  sufficient  to  pay  within  the  term  of  seven  years,  the  debts 
and  costs,  shall  be  delA/oered  to  the  plaintiff,  until  the  debts  and 
costs  be  levied  by  a  reasonable  extent ;  and  from  the  fourth  sec- 
tion of  the  same  act,  which  declares  that  the  lands  sold  or  deliv- 
ered shall  be  quietly  and  peaceably  Kdd  and  enjoyed  by  the 
persons  to  whom  the  same  shall  be  sold  or  delivered,  as  fully  and 
amply  as  the  original  party  might,  could,  or  ought  to  do,  at  or 
before  the  taking  thereof  in  execution.    It  is  a  well  known  rule, 
that  statutes  derogating  from  the  common  law  must  be  construed 
strictly. 

But  the  peculiar  hardship  of  this  case  rests  in  this — that 
though  the  sheriff's  deed  affects  to  give  the  purchasers  the  mere 
life  estate  of  the  defendant,  yet  it  actually  strips  him  of  an  estate 
of  inheritance.  For  if  he  could  now  make  a  good  tenant  to  the 
prsdcipe,  he  might  vest  himself  with  an  estate  in  fee  simple  bj 
suffering  a  common  recovery,  and  thereby  possibly  procure 
1700Z.  or  1800^.  for  the  lands,  which  have  been  sold  by  the  sher- 
iff for  the  paltry  sum  of  502. 

The  old  notion  was,  and  in  even  Lord  Ooke's  time,  that  a  teo' 
ant  in  tail  could  not  convey  an  estate  longer  than  for  his  own 
life.  But  it  is  now  settled  that  a  release,  or  bargain  and  sale, 
gives  a  base  fee — a  defeasible  estate  voidable  by  the  issue  in 
tail.    8  Burr.  1706.  10  Co.  95, 1. 

Messrs.  Wilcocks  and  Thomas^  for  the  plaintiff. 

The  first  objection  made,  the  want  of  inquisition,  has  been 
newly  picked  up.  It  was  not  the  point  reserved  at  Nisi  I^rm 
But  it  admits  of  a  ready  answer.  For  it  has  been  often  held, 
that  it  is  not  necessary  to  hold  inquisitions  in  the  case  where  life 
estates  have  been  seized  in  execution,  because  of  the  uncertainty 
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of  their  duration ;  and  the  same  principle  extends  to  reversions 
and  remainders  where  they  depend  on  life  estates,  becaase  no 
one  can  ascertain  the  period  of  their  commencement,  and  the 
creditor  is  not  obhged  to  wait  for  his  debts,  nntil  the  determina- 
tion of  the  particular  estate.  Which  was  fully  admitted  by  the 
whole  Court 

The  defendant  took  nnder  the  will  a  vested  interest  more 
than  a  mere  contingency.    A  devise  to  J  of  certain  lands,  when 
he  arrives  at  the  age  of  21  years  has  been   adjndged  to  be  an 
immediate  gift  to  him,  thongh  he  is  not  to  have  the  possession 
nntil  ke  comes  of  age.    Ball.  176, 177.      A  contingent  interest 
or  possibility  in  a  bankrupt,  is  assignable  by  the  commissioners. 
8  Wms.  132.  Even  an  executory  devise,  and  therefore  a  possibil- 
ity accompanied  with  an  interest,  has  been  adjudged  to  be  trans- 
miissible,  assignable,  descendable,  and  devisable.     3  Term  Rep. 
98  to  98.  And  Ashnrst  J.  (lb.  95)  calls  such  a  contingency  an 
^^hereditament,"  one  of  the   terms  used  in  our  act  of  assembly. 
There  is  no  obscurity  in  the  penning  of  the  act,  reddendo  singu- 
la singtdie.      Beversions  and  remainders  cannot  be  the  subjects 
of  extents :  no  inquisitions  are  necessary  when  they  are  seized 
on,  and  therefore  they  cannot  be  delivered  to  the  party.    But  a 
purchaser  may  hold  and  enjoy  such  estates  as  fully  and  amply 
as  the  debtors  themselves  mighty  or  could  have  done,  before  they 
Vested  in  possession.      The  words  of  the  act  are  sufficiently  ex- 
tensive to  reach  such  a  case* 

^  the  (hurt.  This  may  possibly  be  a  hard  case,  but  we  can- 
not help  it.  The  words*  *'  lands,  tenements  and  hereditaments  " 
mentioned  in  the  act  of  4  Ann.  will  surely  comprehend  the  de- 
fendant's interest  in  these  lands  before  the  life  estates  fell  in, 
and  such  has  been  the  uniform  usage  under  it.  The  law  was 
made  to  answer  the  purposes  of  a  commercial  people,  and  to 
secure  the  payment  of  just  debts,  and  meant  to  comprehend  all 
possible  titles,  contingent  or  otherwise,  in  lands,  where  there  was 
a  real  interest^  but  not  such  as  that  of  an  heir  apparent  If  a 
different  construction  prevailed,  any  one  by  carving  his  real 
property  into  estates  tail,  might  protect  them  against  his  chil- 
dren's debts.  It  may  also  be  remarked,  that  though  the  purchasers 


*  ItflitenionB  are  oompriMd  under  the  namis  of  **  lands.**  GUb.  Bzecutions,  89.  **Tene- 
fiienta**  ilgnKy  any  thing  of  a  permanent  nature  that  may  be  holdan.  2  Bl.  Com.  18.  Tha 
words  "  lands  and  tenements**  In  a  deed,  will  pass  rerersions.  Perk.  Sect.  414. 

Whaterer  may  be  inherited  is  a  **heredltament,**be  It  corporeal  or  incorporeal,  real  or 
penoaal  or  mixed.  Oo.  Lit.  6  a,  2  Bl.  Com.  !&  A  reotozy  will  pais  by  the  word  **  heredit- 
ament** Moor.  178.  So  o(  an  adTowson.  By.  828.  b.  pi.  80. 
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have  got  a  good  bargain,  jet  it  might  have  so  happened,  that  by 
the  defendant's  dying  before  the  first  two  deviseea  for  life,  they 
might  have  lost  their  money.* 

Judgment  pro  quer  per  tot  J  Guriam. 


The  Pbesibent  and  MAi^AasBs  of  the  Delaware  and  SchaylkiU 

Canal  Navigation  v8.  John  Mifi'lin. 
Same  v8,  William  Albxandeb  and  John  AL£XAin>EB. 

Under  the  act  incorporating  the  Delaware  and  Schnylkill  canal  company, 
the  Jary  shall  judge  whether  a  bridge  or  ford  be  necessary,  but  cannot  find 
that  neither  is  necessary. 

Roads  private  or  public  laid  out  after  10th  of  April,  1792,  shall  not  be 
bridged  by  the  company  across  the  canal. 

Inquisitions  had  been  returned  on  writs  issued  between  the 
parties,  pursuant  to  the  8th  section  of  the  law  passed  19th  April 
1792,  for  incorporating  the  canal  company. 

Mr.  Lewis  now  moved  to  set  aside  these  inquisitions,  under 
the  9th  section  of  the  law,  and  produced  six  deeds,  dated  1758, 
1760  and  1761,  under  which  the  defendants  and  others  were  en- 
titled to  a  private  road  of  the  width  of  two  perches,  from  the 
Wissahickon  road,  to  the  landing  on  the  Schuylkill,  which  the 
track  of  the  canal  crossed.  He  contended  that  a  bridge  or  ford 
ought  to  have  been  secured  to  the  owners  of  the  ground,  who, 
before  the  passing  of  the  law,  were  entitled  to  a  right  of  pass- 
age, under  the  9th  section  :  which  directs,  ^^  that  whenever  the 
said  canal  shall  cross  any  public  or  private  laid  out  road  or  high- 
way, or  shall  divide  the  grounds  of  any  person  into  two  parts,  so 
as  to  require  a  ford  or  bridge  to  cross  the  same,  the  jury  who 
shall  enquire  of  the  damages  to  be  sustained  in  manner  herein 
directed,  shall  find  and  ascertain  whether  a  passage  across  the 
same  shall  be  admitted  and  maintained  by  a  ford  or  bridge ;  and 
on  such  finding,  &c. '' 

Messrs.  Tilghman  and  W.  M.  Smith,  for  the  canal  company, 
urged,  that  it  rested  with  the  jury  to  say  whether  either  a  ford 
or  bridge  was  necessary,  and  if  they  found  no  necessity  for 
either,  the  company  were  not  bound  to  make  one  or  the  other. 
The  words  in  the  act,  ^'  public  or  private  laid  out  road,'^  had  a 
certain  definite  meaning,  and  pursued  the  language  of  former 
laws;  they  extended  only  to  roads  laid  out  by  order  of  Court; 
they  shall  be  restrained  to  the  same  sense,  as  used  in  former  acts. 
When  the  words  of  a  law  extend  not  to  an  inconvenience  rarely 
happening,  and  do  to  those  which  often  happen,  it  is  good  rea- 
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son  not  to  Btrain  the  words  further  than  they  reach,  by  saying^t 
is  oasti8  omiisuSy  and  that  the  law  intended  gucBfrequenUus  aoci* 
dunt  This  rale  of  exposition  is  laid  down  in  Yangh.  373.  A 
statute  which  concerns  the  public  good,  shall  be  construed  liber- 
ally.    2  Vem.  431. 

Should  this  law  be  construed  as  is  cpntended  for  by  the  pres- 
ent proprietors  of  the  adjacent  grounds,  the  canal  company  may 
be  subjected  to  the  extravagant  difficulty  of  arching  their  canal 
from  river  to  river,  by  parties  perpetually  shifting  their  grants 
of  passage,  and  Courts  of  Justice  laying  out  new  roads;  which 
never  could  have  been  the  intention  of  the  legislature,  when 
they  contemplated  an  object  of  such  public  utility. 

Mr.  Lewis   in   reply.     I  cannot  subscribe  to  the  construction 
set  up ;  it  is  repugnant  to  every  idea  I  have  of  justice.    Any 
one  who  owns  lands,  may  grant  a  right  of  passage  over  them, 
and  the  grantee  will  have  an  indisputable  right  to  the  privilege. 
2  Stra.  1004.    Beads  laid  out  by  the  authority  of  Courts  of  Jus- 
tice, only  secure  to  the  public  this  right  of  passage ;  and  whether 
a  party  enjoys  this  benefit  under  the  records  of  a  Court,  or  the 
grant  of  an  individual,  having  authority  to  make  it,   his  privi- 
lege is  equally  sacred  and  inviolable,  and  will  be  protected  by 
the  laws  of  the  country.    Can  it  be  supposed  that  the  legisla- 
ture meant  to  delegate  powers  to  a  jury,  to  determine  whether  a 
person  should  be  stripped  of  a  legal  right,  vested  in   him  before 
the  passing  of  an  act,  incorporating  a  public  company,  and  for 
the  emolument  of  that  company  t    Shall  such  a  jury  have  it  in 
their  power  to  abridge  or  prevent  any  man's  clear  settled  privi- 
lege of  passage  from* his  lands  on  the  western  side  of  Schuylkill 
to  the  city,  Frankfort,  Germantown,  or  otherplace?  Surely  not. 
The  reasonable  construction  of  the  act  must  be,  that  the  jury 
shall  judge  whether  a  bridge  or  ford  be  necessary ;  but  they  can 
go  no  further ;  they  cannot  find  that  neither  is  necessary.    Un- 
doubtedly the  legislature  intended  to  encourage  the  can«l  com- 
pany in  the  prosecution  of  an  enterprise  of  considerable  public 
advantage ;  but  the  whole  scope  of  the  act  shows,  that  the  rights 
of  individuals  were  not  to  be  sacrificed.     If  any  persons  were 
injured  by  the  canal,  they  were  to  be  recompensed  in  damages, 
or  some  other  way.    The  difficulties  feared  by  the  company  are 
merely  imaginary.      The  law  relates  only  to  public  or  private 
roads  laid  out  at  the  time  of  passing  the  act.    Should  new  pub- 
lic roads  be  confirmed  by  the  sessions  across  the  canal,  the  public 
must  bridge  them  at  their  own  expense;  if  private  ones,  they 
mast  be  bridged  by  the  parties  applying. 
It  cannot  remain  a  question,  whether  individuals  can  a£Fect  the 
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interests  of  the  company,  by  shifting  their  grants  of  passage  at 
this  period  ;  they  certainly  can  have  no  such  powers. 

The  Oourt  fully  assented  to  this  latter  construction  of  the  lav, 
and  set  aside  the  inquisitions. 


Samubl  Torbbbt  and  Bbitlah,   his  wife,  vs,  Jaoob  Twisxsq 

and  Thomas  Stobt. 

Parol  evidence  is  not  admissible  to  tuppty^  e&rUradid  or  explain  the  vritten 
words  of  a  wllL  On  a  devise  of  lands  in  trust,  the  rents  and  profits  to  go  to 
a  feme  covert  daring  life,  unless  it  can  be  collected  from  the  words  of  the 
will  that  U  was  intended  for  her  seperate  use,  her  husband  is  entitled  to  them. 

Case  stated  for  the  opinion  of  the  Court 

David  Twining  made  his  will,  dated  25th  October,  1791,  and 
therein   {inter  cUia)  devised  as    follows:  ^^Item^  I  give  and 
devise  to  my  daughter  Beulah  "  (one  of  the  plaintiffs)  '^  the  use, 
issues,  and  profits  of  my  lan'ds  and  tenements,  not  already  be- 
queathed, situate  in  the  township  of  Newtown  in  the  county  of 
Bucks  and  state  of  Pennsylvania,  to  hold  to  her  during  her  nat- 
ural life,  and  no  longer;  but  if  she  should  have  issue  to  live  to  the 
age  of  21  years,  and  there  should  be  two  or  more  mail  heirs, 
then   my  will  and  mind  is,  that  it  should  be  equally  divided  be- 
tween them,  share  and  share  alike.    But  if  she  should  have  no 
male  heirs,  but  all  females,  then  it  is  my  will  and  mind,  that  the 
one-fourth  part  of  my  lands  bequeathed  to  my  daughter  Bealah 
Torbert  during  her  natural  life,  shall  be  equally  divided  among 
them,  and  the  other  three-fourths  to  be  equally  divided  amongst 
the   male  heirs  of  my  other  three  daughters,  namely,  Sarah 
Hujbchinson,  Elizabeth  Hopkins  and  Mary  Leedom,  share  and 
share  alike.    I  also  give  and  bequeath  to  my  daughter  Beulah 
Torbert,  200  acres  of  land  which  I  purchased  of  Richard  Lee- 
dom in  Westmorland  county,  to  hold  to  her,'  the  said  Beolab, 
her  heirs  and  assigns  forever.      I  also  give  unto  my  said  daagfa« 
ter,  Beulah  Torbert,  a  brown  mare  five  years  old,"  &c. 

The  testator  afterwards,  on  the  12th  November,  1791,  made  a 
codicil  to  his  said  will,  and  therein  devised  as  follows :  ^^It&mj 
whereas  I  have  given  in  my  last  will,  all  my  lands  that  are  not 
already  bequeathed,  unto  my  daugter  Beulah  Torbert,  for  and 
during  her  natural  life,  with  all  the  rents,  issues  and  profits,  bat 
on  further  consideration  of  it,  I  do  give  all  the  lands  and  tene- 
ments and  appurtenances,  thereunto  belonging  unto  my  loving 
brother,  Jacob  Twining,  and  friend,  Thomas  Story,  in  trust  for 
the  use,  benefit,  and  behoof  of  my  daughter,  Beulah  To^ 
bert,  for  and  during  her  natural  life,  they  or  the  survi- 
Tor  of  them  to  rent   out  in  the  best  manner  they  can,  so 
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hat  no  %o{i8te  is  made  of  the  tirnher^  and  the  best  care  that  can 
»e,  to  preserve  the  land  from  aUni^e^  hy  extrahagant  tiUage^  she,  - 
Qj  said  daughter,  Beulah,  to  have  all  the  rents  j  issueSy  and  pro- 
Its  arising  from  the  aforesaid  plantation,  for  and  during  her 
lataral  life ;  and,  at  her  decease,  I  do  give  the  aforesaid  planta- 
tion unto  the  rnale  heir^  or  male  hcirs^  of  her  body,  if  they  should 
live  to  the  age  of  21  years,  to  be  equally  divided  betwixt  them, 
share  and  share  alike ;  but  if  she  should  have  no  male  heirs,  but 
all  females,  then  it  is  my  will  and  fhind,  that  the  one-fourth  part 
of  the  land  so  bequeathed  in  trust  shall  be  equally  divided 
amongst  them,  share  and  share  alike,  and  the  other  three-fourths 
I  do  give  to  be  equally  divided  amongst  the  male  heirs  of  my 
other  three  daughters,  share  and  share  alike,"  &c. 

The  above  will  and  codicil  were  duly  proved  by  the  defend- 
ants, executors,  and  trustees,  therein  named. 

The   defendants  took  and  sold  a  crop  of  wheat  which  was 
grovring  on  the  plantation  devised  to  them  in  trust  for  the  said 
Beulah,  at  the  death  of  the  testator,  and  received  the  money  for 
the  same,  to  the  amount  of  77Z.  15^.  &d.    They  also  received  the 
rent  of  the  mansion  house,  barn,  stables,  and  three  small  houses, 
situate  on  the  said  plantation  since  the  death  of  the  said  David 
Twining,  from  November,  1791,  until  April,  1792,  to  the  amount 
of  3Z.  IZs.  8^,    There  is  also  91,  6«.  Qd.  due  for  interest  on  the 
trst  mentioned  sum,  all  which  have  been  duly  demanded  by  the 
said  Samuel  Torbert,  in  right  of  his  said  wife  from  the  said  de- 
fendants, and  by  them  refused  to  be  paid  to  him  before  the  in- 
stitution of  this  suit. 

It  is  agreed  that  the  depositions  of  Jacob  Twining,  Elizabeth 
Twining,  and  John  Story,  be  made  part  of  this  case,  but  subject 
to  all  legal  objections. 

If  the  Court  should  be  of  opinion  for  the  plaintiffs,  then  it  is 
agreed  that  judgment  shall  be  entered  for  901.  159.  7(2.  (the 
amount  of  the  said  several  sums)  damages  and  six  pence  costs. 
If  the  first  mentioned  sum  should  be  considered  as  part  of  the 
i  personal  estate  of  the  testator,  and  going  to  the  executor,  then 
judgment  to  be  entered  for  the  plaintiffs  for  the  residue, 
ftmonnting  to  IZl.  Os.  2d.  damages,  and  six  pence  costs  ;  and  if, 
on  the  whole,  the  Oourt  should  be  of  opinion  for  the  defendants, 
then  judgment  to  be  entered  for  the  defendants. 

[By  the  depositions  above  referred  to,  it  appears  that  the  tes- 
tator declared,  in  his  last  sickness,  that  his  intention  in  making 
Ub  codicil  was,  that  the  real  estate  therein  devised  to  his  daugh- 
ter, Beulah,  should  be  for  her  sole  and  separate  use ;   and  after 
55 
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he  had  made  his  codicil,  he  declared  that  he  expected  he  had 
effected  his  purpose,  and  that  her  hasband  could  not  intermeddle 
with  it.] 

Mr.  Condy,  for  the  plaintiffs^  then  objected  that  the  depoeitioAs 
annexed  to  the  case  could  not  be  read  in  evidence,  being  taken 
exparte,  but  at  length  waived  his  exception  on  Mr.  Wilcocks 
(counsel  for  the  defendants)  declining  to  go  on  with  the  arga- 
ment,  and  agreeing,  that  if  the  Court  should  be  of  opinion  that  the 
parol  evidence  was  admissibly,  his  clients  should  have  the  bene- 
fit of  a  cross-examination. 

Ho  thou  stated  a  technical  objection  to  the  deposition  of  Jacob 
Twining,  who  was  one  of  the  defendants. 

As  to  the  two  other  depositions,  he  argued  that  parol  evidence 
was  not  admissible  to  explain  a  devise  of  lands.  The  ground  was, 
that  frauds  should  be  prevented,  and  the  titles  to  real  property 
should  be  open  and  permanent,  not  subjected  to  change  bj  the 
death  or  absence  of  witnesses.  Such  property  would  otherwise 
be  insecure,  and  purchases  become  games  of  hazard.  A  testator 
may  often  make  use  of  expressions,  either  before  or  after  the 
making  of  his  will,  merely  to  quiet  his  family,  without  harboring 
the  most  remote  idea  that  such  loose  words  should  control  his 
written  will.  He  cited  the  following  cases :  Lord  Chancellor 
Talbot  refused  to  receive  parol  evidence  in  order  to  establish  a 
legal  right  in  one  executor,  under  very  hard  circumstances.  He 
laid  down  the  rule,  that  the  farthest  parol  evidence  has  gone 
was  to  rebut  an  equity,  or  resulting  trust,  and  where  such  evi- 
dence would .  support  the  intentions  of  the  testator,  consistent 
with  the  written  will.  Forrest,  240,  Brown  vs.  Selwyn.  And  the 
decree  in  this  case  was  affirmed  on  appeal  to  the  House  of  Lords^ 
who  would  not  suffer  even  the  respondent's  answer  to  these 
mattera  to  be  read.  4  Bro.  Pari.  Cas.  179, 186. 

The  counsel  for  the  residuary  legatee  offered  to  read  the  testi- 
mony of  the  attorney  who  drew  the  will,  that  he  had  express  di- 
rections to  give  the  personal  estate  in  a  certain  way;  Lord 
Hardwicke  said  it  could  not  be  done,  though  there  were  some 
things  here  which  might  make  a  judge  wish  to  admit  it  He 
lays  down  the  rule,  that  parol  evidence  on  wills  is  admissible  in 
two  cases  only :  1st,  to  ascertain  a  person.  2d,  with  respect  to 
resulting  trusts,  to  rebut  an  equity  as  to  personal  estate;  as 
where  one  makes  a  will,  and  appoints  an  executor  with  a  small 
legacy,  and  the  next  of  kin  claim  the  residue.  3  Atky.  373,  Ul^ 
lick  vs.  Litchfield. 

Lord  Hardwicke  declared  himself  extremely  tender,  even  as 
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to  the  admission  of  parol  testimony,  to  rebut  an  equity,  arising 
from  a  resalting  trust.  2  Vez.  28.  Blinkhorn  vs.  Feast. 

Parol  evidence  is  not  admissible  to  show  that  the  testator 
meant  to  use  general  words,  in  this  or  that  particular  sense.  1 
Vez.  231.  Goodinge  V8.  Goodinge. 

Parol  evidence  not  admissible  to  contradict  the  words  of  a 
win.  2  Stra.  1261.  Lowfield  vs.  Stoneham. 

The  preceding  authorities  merely  respect  personal  estate,  con- 
cerning which,  it  is  well  known  that  considerable  latitude  is 
used  in  Courts  of  Equity.  The  cases  on  wills  of  lands  are  much 
stronger. 

The  construction  of  wills  must  bo  collected  from  the  written 
words  and  not  by  averment  out  of  them ;  it  would  be  pregnant 
with  inconvenience,  if  no  one  could  know  by  the  will  itself  what 
constrnction  to  make  or  advice  to  give.  6  Co.  68.  b.  Lord 
Cheyney's  case. 

A  devise  of  lands  cannot  be  explained  by  parol  proof  touch- 
ing the  declarations  of  the  testator,  or  the  instructions  given  by 
him  for  the  making  his  will.  Wills  concerning  lands  must  be 
in  writing,  and  we  cannot  go  agaipst  the  act  of  parliament.  2 
Vem.  98.  Towers  vs.  Moore. 

In  a  will  of  lands,  no  regard  is  to  be  had  to  the  parol  declara- 
tions of  a  testator.  These  cases  must  stand  on  the]  written 
words  of  the  will,  and  the  law  was  the  same  even  before  the 
statute  of  frauds  and  perjuries.  2  Vern.  337,  339.  Lord  Falk- 
land  vs.  Bertie. 

No  proof  ought  to  be  received  to  supply  the  words  of  a  will ; 
lior  is  any  regard  to  be  had  to  expressions  before  or  after  the 
will;  but  the  will  that  must  pass  the  land  must  be  in  writing, 
and  must  be  determined  only  by  what  is  contained  in  the  writ- 
ten will.  2  Vera.  624,  625.  Strode  vs.  Lady  Russel. 

It  is  possible,  that  cases  on  contracts  may  be  cited  in  support 
of  the  opposite  doctrine.  It  is  admitted  that  chancery  goes  fur- 
ther in  such  cases,  to  find  out  the  real  intention  of  the  parties, 
than  in  others.  When  a  person  seeks  for  the  specific  execution 
of  an  agreement,  it  is  a  trite  remark,  that  he  who  asks  for  equity 
must  do  equity.  Yet  parol  evidence  cannot  be  offered  to  ex- 
plain a  written  agreement  complete  in  itself,   though  it  may  be 

offered  to  show  that  something;  intended  to  be  inserted  in  an 
agreement  has  been  omitted  by  mistake  or  fraud.  Fowel  on 
Cont.  431,  432.  And  the  true  ground  on  which  these  decisions 
rest  is,  that  the  proof  offered  is  no  variation  of  the  agreement, 
bat  consistent  therewith,  and  explanatory  of  it  only,  and  strong 
circamstances  of  fraud  or  mistake  pervade  all  these  cases ;  for 
8Qch  evidence  is  never  suffered  to  contradict  or  explain  away  an 


486  OASES  IN  THE  SUPREME  COURT  [Jan. 

explicit  agreement,  because  that  is  in  eifect  to  vary  it,  in  respect 
of  things  specifically  expressed  therein.    lb.  434,  435. 

Mr.  Wilcocks  for  the  defendants.  The  parol  evidence  addaced 
is  not  in  contradiction  of  the  will,  but  in  support  of  the  true  in- 
tention of  the  testator.  It  is  admitted,  that  all  the  cases  in  the 
books  cannot  be  reconciled.  What  real  distinction  can  there  be 
between  the  cases  of  wills  and  deeds  ?  or  between  personal  and 
real  estate,  when  the  value  of  the  former  may  much  exceed  the 
latter  ?  2  Wms.  136.  On  principles  of  solid  justice,  ought  not  a 
clear  mistake  in  a  will  to  be  rectified  equally  as  in  a  deed  i 
Whether  these  depositions  shall  be  read  must  depend  on  gener- 
al principles. 

A  parol  agreement  was  established  by  the  testimony  of  Sir 
John  Ooel  aloney  against  the  trust  expressed  in  a  deed  indented 
in  consideration  of  marriage,  though  the  lady  had  a  fortune  of 
30,0002.  in  personal  property,  and  lands  of  the  yearly  valae  of 
1,200Z.  and  more.  2  Oha.  Ca.  180.    Harvey  vs.  Harvey. 

And  this  case  was  approved  of  by  Lord  Ch.  Baron  Reynolda. 
Fitzgib.  213,  214.  Fitzgerald  and  wife  vs.  Fauconberge  et  al. 

Though  there  be  no  express  trust  in  a  deed,  yet  as  it  might  be 
collected  from  circumstances  arising  out  of  the  assignment  itself 
to  be  inconsistent  with  an  absolute  disposition,  the  lord  chan- 
cellor admitted  parol  proof  to  explain  this  transaction  in  avoid- 
ance of  fraud.     1  Atky.  447.     Hutchins  vs.  Lee. 

Parol  evidence  admitted  to  prove  mistake  in  an  agreement 
For  how,  says  Lord  Hardwicke,  can  a  mistake  be  proved  bat 
bv  such  evidence  ?  It  is  not  read  to  contradict  the  face  of  the 
agreement,  which  the  Court  would  not  allow,  but  to  prove  a 
mistake  therein  which  cannot  otherwise  be  proved.  1  Yes.  456. 
Baker  vs.  Paine. 

On  a  devise  of  lands  to  trustees  in  trust  to  pay  several  annni- 
ties,  and  the  residue  to  go  to  the  testator's  right  heirs  of  his 
mother's  side  for  ever,  parol  evidence  was  admitted  to  prove, 
that  the  heirs  of  the  mother's  mother's  side  (and  not  the  heirs 
of  the  mother's  father's ^ide),  were  intended.  2  Wms.  185, 1S6. 
Harris  vs.  Bishop  of  Lincoln. 

One  by  will  makes  A,  B,  and  0  executors  in  trust,  and  gives 

them  a  legacy  of  20Z.  apiece  for  a  remembrance,  above  their 

charges ;  two  of  the  executors  confessed  the  trust  to  be  for  the 
wife,  though  the  other  denied  it.  Parol  proof  was  admitted 
that  this  was  in  trust  of  the  wife  only.  2  Tern.  99.  Pring  tw. 
Pring. 

One  bv  will  subjects  his  real  estate  to  pay  his  debts,  and 
makes  his  wife  executrix ;  parol  proof  was  admitted  to  prove  the 
testator's  declarations,  that  his  executrix  should  have  his  per- 
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Bonal  estate,  exempt  from  debts.  2  Yern.  262, 253,  Gainsborough 
vs.   Gainsborongb. 

It  is  objected  against  Jacob  Twining,  that  he  is  an  incompe- 
tent witness,  being  a  defendant ;  but  on  looking  into  the  will 
he  will  be  found  to  be  in  no  wise  interested.  But  this  point  need 
not  be  pressed,  as  the  other  depositions  prove  the  same  facts  in 
sabstance. 

£y  the  (hurt.    There  is  a  clear  substantial  difference  between 
deeds  and  wills  in  their  very  essence,  from  whence  must  result 
a  variation  in  the  rule  of  evidence  applicable  to  each.    Deeds 
are  mere  evidences  of  a  man's  acts  and  intentions,  and  where 
these  acts  or  intentions,  either  through  mistake  ox  fravd^  are 
not  properly  committed  and  comprehended  in  the  written  in- 
Btrament,  the  law  will  admit  supplementary  proofs;   but  pos- 
itive law  has  subjected  the  deposition  of  real  estate  by  will,  to 
the  restriction  of  its  being  in  vyriting^  and  hence  it  necessarily 
follows  that  the  words  of  the  written  will  must  control  the  op- 
eration of  the  devise,  and  that  it  must  -be  judged  of  ex  visceribtM 
tuts.*    If  expressions  of  the  testator,  before  or  after  the  making 
of  his  will,  could  increase  or  abridge  the  effects  of  the  words 
used  in  the  writing,  what  confusion,  uncertainty,  and  inconve- 
nience must  issue !  —  what  an  inlet  would  it  be  to  frauds  and 
peijuriesi     Since  the  case  of  Brown  i;^.  Sel win  f  and  e  contra 
no  such  parol  testimony  has  been  received  in  the  construction  of 
wills,  and  we  cannot  now  alter  or  shake  the  rule  of  evidence, 
thus  wisely  settled,  to  adapt  it  to  the  hardship  of  any  partic- 
ular case;  and  therefore  we  are  unanimously  constrained  to 
overrule  the  depositions  being  read.    [Vid.  Vez.,  jr.,  415.  S.  C. 
8  Bro.  Cha.  Oa.  446.] 

Mr.  Condy  proceeded.    There  is  nothing  in  this  will  or  codicil 
which  evinces  the  testator's  intentions  that  his  daughter  Beulah 


*  The  wordB  of  the  act  of  assembly  of  ith  Ahnsa, }  6  (1  St.  Laws,  81),  pursue  the  language 
of  the  statute,  29  Car.  2,  o.  3, }  22  (of  Frauda  and  Perjuries) :  "  No  will  in  writing  shall  bo  re- 
poaled,  nor  shall  any  clause,  derise,  or  bequest  therein,  be  altered  or  changed  by  any  words, 
or  will,  by  word  of  mouth  only,**  Ac.   [Vid.  4,  Bro.  ParL  Cas.  186.] 

fThis  case  seems  to  have  fully.ostablished  the  rule,  that  no  parol  evidence  to  tupply  or 
wntradiet  the  words  of  a  will,  or  to  explain  the  intention  of  the  testator,  is  admissible  when 
the  words  used  are  nnambignons  and  intelligible.  So  Stratton  va.  Payne,  3  Bro.  Pari.  Cas. 
SS7.  Errington  vs.  Broughton,  7  Bro.  Pari.  Gas.  12.  Chamberlayne  vs.  Chamberlayne,  2 
Freem.  52.  Cole  v$.  Robinson,  1  Salk.  244.  Maybonk  vs.  Brooks,  1  Bro.  Cha.  Rep.  85.  Cas. 
Temp.  Tslb.  242.  WiUiams*s  note  (k),  lb.  (See  the  case  of  Lady  Fordyce  t«.  Willis,  3  Bro. 
Cba.  Rep. '677,  where  Lord  Thurlow  refused  to  receiTe  parol  testimony  under  oircum- 
■tanoes  of  peculiar  hardship.) 
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should  take  any  part  of  the  property  devised  to  her,  for  her 
separate  use,  independent  of  her  husband.  Unless  such  intent 
clearly  appears,  the  Oonrt  will  not  infer  it.  It  may  be  said, 
that  unless  such  were  the  testator's  views,  no  reason  can  be 
assigned  for  the  making  of  his  codicil;  for  that,  nnder  our 
construction,  no  alteration  is  effected  of  his  will.  To  this  it  may 
be  answered,  that  he  appears  to  have  created  a  trust  for  the 
benefit  of  the  issue  who  were  to  take  after  the  life  estate,  and 
guards  expressly  against  the  waste  of  timber  and  extravagant 
tillage ;  but  he  has  not  directed  the  profits  to  go  to  the  nse  of 
Beulah  alone,  and  subject  to  her  control.  He  might  choose  to 
put  the  superintendence  of  his  farm  in  persons  acqnainted  with 
husbandry,  well  knowing  that  Doctor  Torbert,  as  a  professional 
man,  was  unskilled  in  farming. 

Limitation  of  estates,  whether  by  way  of  trust,  or  by  estates 
executed  at  common  law,  are  to  be  governed  by  the  same  rules. 
2  Vern.  342. 

Separate  maintenances  have  been  viewed  with  a  jealous  eye 
by  Oourts  of  Equity ;  and  Lord  Hardwicke  has  said  that  separate 
provisions  very  often  occasion  the  very  evils  they  were  intended 
to  prevent.    1  Atky.  276.     The  husband,  by  the  laws  of  this 
country,  and  of  every  well  regulated  government,  is  the  head  of 
the  family,  and  the  best  judge  of  their  finances.    A  custom  for 
a  feme  covert  to  surrender  her  copyhold  lands  without  the  as- 
sent of  her  husband,  is  bad  ;  it  is  said  to  be  contrary  to  law  and 
the  policy  of  the  nation,  and  tends  to  make  wives  independent 
of  their  husbands.    2  Wils.  1,  2.    A  legacy  of  100^.  to  a  feme 
covert,  who  had  parted  from  her  husband,  which  was  then  well 
known  to  the  testator,  and  that  the  wife  was  then  much  straitened 
for  the  want  of  maintenance,  and  the  executor  having  paid  it  to 
the  wife,  was  decreed  to  pay  it  again  to  the  husband,  with  inte^ 
est    1  Vern.  261.    The  legal  power  of  the  husband  over  the 
estate  of  the  wife  is  very  great.    He  may  dispose  of  a  term  As- 
signed to  her  in  trust  before  marriage  (1  Vern.  7,  18),  or  whieb 
she  claims  for  her  separate  use  under  a  former  husband  (2  Yem. 
270),  unless  the  term  be  a  trust  from  the  husband  himself  for  his 
wife's  benefit  2  Atkv.  208.  Vid.  2  Wils.  127. 

If  the  Oourt  should  be  of  opinion  with  the  plaintiffs  on  this 
point,  there  can  be  little  difficulty  to  whom  the  corn  growing  on 
the  lands  devised  to  the  defendants  for  the  use  of  Beulah  To^ 
bert,  at  the  time  of  the  testator's  death,  shall  belong,  [See 
Winch.  61.  Oro.  El.  61.  1  Rol.  Ab.  727.  Hob.  182.] 

Mr.  Wilcocks,  e  contra.  When  the  testator,  "on  further 
consideration,"  determined  to  make  his  codicil,  he  must  have 
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intended  some  material  and  substantial  alteration  in  his  will. 
The  idea  suggested  that  ho  meant  to  create  trustees,  and  put 
the  lande  under  their  management,  is  far  from  being  satisfactory, 
unless  he  had  more  in  contemplation.    He  must  have  meant  to 
secure  a  support  and  livelihood  to  his  daughter,  mdependent  of 
lief  husband's  control,  or  his  codicil  could  be  of  but  little  avail. 
No  certain  terms  are  necessary  to  vest  a  separate  use  of  chattels 
in  a  feme  covert.    3  Atky.  393.    Technical  words  are  not  neces- 
sary to  make  a  separate  trust  for  the  wife.    The  words  "  liveli- 
hood   of  the  wife,"  are  sufficient  to  show  the  intention  of  the 
giver,  that  it  should  be  for  her  sole  use.    3  Atky.  399. 

The  rights  of  married  women  are  much  better  attended  to  of 
late  years  than  formerly,  and  the  decisions  of  Courts  of  Equity 
have  been  peculiarly  favorable  to  their  interests.  He  inferred, 
from  a  comparison  of  the  will  and  codicil,  that  the  testator  must 
have  intended  the  profits  of  these  lands  for  the  sole  benefit  of 
hia  daughter  Beulah. 

M^Kean^  C,  J.     Unquestionably  the  intention  of  the  testator, 
is  the  great  polar  star  by  which  we  must  regulate  our  construc- 
tion of  wills.    But  this  construction  must  be  bounded  by  the 
words  of  the  will  itself.    The  general  rule  has  uniformly  been 
that  unless  the  intent  can  be  collected  from  the  words^  it  is  in 
vain  to  urge  it ;  for  otherwise  we  should  be  making  a  man's  will, 
not  construing  it.    Vid.  1  Atky.  273,  274.    We  may,  with  Lord 
Talbot   (I'orrest.  242),  ^^prvoately  think^'*  that  the  devise  to 
Mrs.  Torbert  was  for  her  separate  use ;  but  ^^  we  are  not  at  liberty, 
by  private  opinion,  to  make  a  construction  against  the  plain 
words  of  a  will."    No  technical,  or  other  expressions  whatever, 
such,  as  ^^  for  the  livelihood  of  the  wife,"  &c.,  are  inserted  in 
the  will,  from  which  we  can  collect,  or  necessarily  infer,  that 
this  was  meant  as  an  independent  provision  for  the  daughter. 
Judging  on  the  face  of  the  will  and  codicil,  I  can  discover  no 
clear  intent  disclosed  by  the  testator  that  the  rents  and  profits 
of  the  plantation  should  not  be  subject  to  the  control  or  inter- 
meddling of  the  husband  of  Beulah ;  and  unless  such  intent 
does  appear,  the  law  gives  him. the  whole  in  right  of  his  wife. 
As  to  the  corn  growing  in  the  ground,  at  the  time  of  the  tes- 
tator's death,  it  cannot  belong  to  the  defendants,  as  executors. 
Shippen  and  Yeates,  justices,  fully  concurred  therein. 
Smithy  c/.     I  own  1  have  serious  doubts  on  the  subject.    It 
appears  by  the  cases  in  3  Atky.,  already  cited,  that  no  form  of 
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words  is  necessary  to  create  a  separate  trust  for  the  feme,  and  I 
have  met  with  an  aathority  in  3  Bro.  Gha.  Rep.  381,  that  a 
legacy  to  a  feme  covert,  ^^  her  receipt  to  be  a  sufficient  discharge 
to  the  executors,"  has  been  decreed  equivalent  with  saying 
'^  to  her  sole  and  separate  use."  Besides,  in  England,  the  plain- 
tiff's remedy  against  the  trustees  must  have  been  in  chancery, 
and  if  the  husband  came  into  equity  to  demand  these  profits^ 
they  would  put  terms  on  him  and  oblige  him  to  make  a  proper 
provision  for  his  wife.  2  Bro.  Oha.  Oa.  351 ;  2  Eq.  Oa.  Ab.  146 ; 
1  Wms.  459 ;  Bunb.  86  ;  Prec.  Oha.  548 ;  2  Wms.  689 ;  Forrest. 
43,  213. 

YeaieSj  J.    Even  in  England,  I  doubt  greatly  whether  the 
Lord  Ohancellor  would  interpose  his  authority  if  the  same  facta 
were  disclosed  to  him  as  came  to  the  knowledge  of  the  chief 
justice  and  myself,  at  the  last  assizes  for  Bucks  county,  Judi- 
oiaUy,    It  appeared  to  us  that  Mrs.  Torbert  left  her  hosband 
without  cause,  refused  to  return  to  him  on  overtures  piade  her, 
and  prosecuted  him  for  adultery,  without  cause,  merely  to  fonnd 
certain  proceedings  against  him  for  a  divorce,  in  the  state  o{ 
Oonnecticut.     [See  6,  S.  R.  468.] 

M^Kecm^  O.  J.    The  chancellor  clearly  would  not  interpose 
in  such  a  case. 

Judgment  for  the  plaintiffs  for  902. 15^.  7e2.,  damages,  and  six 
pence  costs. 


Timothy  Peaobablb,  lessee  of  Benjamin  Biosen,  va.  Jaxjob  £eep. 

Nonsuit  set  aside  because  tlie  judge  who  tried  the  cause  refused  a  deed  in 
evidence  which  respected  the  same  lands,  and  was  duly  proTed, 

Ejectment  for  lands  in  Amity  township,  in  Berks  county, 
tried  before  Mr.  Justice  Smith,  at  the  last  May  assizes,  at  Bead- 
ing. It  was  admitted  on  the  trial  that  one  Monntz  Jones  was 
seized  of  the  premises  in  fee.  It  appeared  by  the  deposition 
of  Peter  Leikens,  taken  under  a  commission,  that  Mounts 
Jones  had  conveyed  the  premises  to  Andrew  Leikens  and 
his  wife,  for  their  lives,  remainder  to  the  deponent,  his  heirs 
and  assigns,  by  deed  of  gift.  The  deed  was  delivered  to  the 
said  Andrew,  and  the  deponent  often  saw  it,  and  had  it  in 
his  possession  a  considerable  time.  In  1732,  the  deponent  on 
examining  the  papers  of  the  said  Andrew,  saw  the  deed  for  the 
last  time,  and  read  it,  and  laid  it  on  a  bed  behind  him.    Ben- 
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jamin  Soone  (who  married  Susannah,  the  daughter  of  the  said 
AndrevET,  and  sister  of  this  deponent,  and  under  whom  the  de- 
fendant claims),  was  in  company  with  him  at  this  time,  and  im- 
mediately disappeared.  The  deponent  looked  for  the  deed  di- 
rectly, but  could  not  find  it,  and  strongly  suspected  that  Boone 
had  taken  it.  Mary,  the  daughter  of  this  deponent,  intermar- 
ried ^irith  Benjamin  Bioren,  and  had  a  son  named  Benjamin,  the 
lessor  of  the  plaintiff. 

This  deposition  was  overruled  by  the  judge  on  two  grounds. 
Ist,  that  he  was  the  vendor,  and  no  release  had  been  executed 
to  him  ;  and  2d,  principally,  because  no  notice  had  been  given  to 
the  defendant  himself,  to  produce  the  deed,  he  claiming  under 
Boone,  of  whom  there  was  a  violent  presumption  that  he  had 
surreptitiously  taken  away  the  deed  in  1732. 

The  conveyance  irom  the  said  Peter  Leikens  to  Benjamin  Bio- 
ren, his  son-in-law,  dated  9th  July  1771,  was  then  offered  in 
evidence  by  the  plaintiff.  The  consideration  contained  therein, 
was  natural  love  and  affection,  and  20^.  paid.  It  contained  a 
special  covenant  of  warranty,  against  the  grantor  and  his  heirs, 
and  those  claiming  under  him  or  them.  This  was  also  over- 
ruled in  evidence,  as  it  did  not  appear  that  Peter  Leikens  the 
grantor,  had  any  title. 

The  plaintiff  was  nonsuited,  and  the  two  points  reserved.  Ist, 
whether  the  deposition  proving  the  existence,  loss,  and  contents 
of  the  first  deed,  no  notice  having  been  given  to  the  defendant 
to  produce  it,  ought  to  have  been  received  in  evidence.  2dly, 
whether  the  second  deed,  under  the  whole  circumstances,  ought 
not  to  have  gone  to  the  jury. 

Mr.  Ingersol,  for  the  plaintiff,  at  the  last  term  moved  to  set 
aside  the  nonsuit  for  misdirection  for  the  judge.    On  the  first 
point  he  urged,  that  the  general  rule  was,  that  if  the  best  evi- 
dence which  the  nature  of  the  case  will  admit  of,  cannot  possi- 
bly be  had,  then  the  best  evidence  that  can  be  had,  shall  be  al- 
lowed.   3  Bl.  Oom.  368.    By  the  deed  produced,  it  appears  that 
Peter  Leikens  made  no  general  warranty  to  the  father  of  the 
lessor  of  the  plaintiff,  and  a  vendor  of  lands  is  a  witness  concern- 
ing the  title,  when  there  is  no  covenant  of  warranty.    Gib.  Law 
Evid.   133.     1    Stra.  445.     1    Sid.   51.    One  is  not  excluded 
from  giving  testimony,   unless  immediately  interested  in  the 
event  of  the  suit,  or  unless  the  verdict  may  be  given  in  evidence 
for  or  against  him,  in  another  suit.    3  Term  Rep.  27,  32,  33,  36, 
308.    The  bare  possibility  of  an  action  being  brought  against 
&  witness,  is  no  objection  to  his  competency.    To  repel  him,  it  is 
necessary  to  prove  that  he  must  derive  a  oertodn  benefit  from  the 
66 
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suit's  being  determined  in  one  way  or  the  other.  1  Term  Bep. 
164.  A  creditor  having  sold  his  chance  of  recovering  his  debt, 
is  a  good  witness  to  support  a  commission  of  bankrupt  2  Black. 
Rep.  1278.    2  Espin.  856,  (1st  edit.)  8.  C. 

As  to  the  notice  to  the  defendant  to  produce  the  deed,  it  does 
not  appear  with  certainty  that  Boone  took  the  deed  away,  and 
that  fact  should  have  been  left  to  the  jury.  If  he  really  took  it, 
he  would  not  have  delivered  it  to  his  vendee,  as  it  might  have 
created  doubts  concerning  the  validity  of  his  title,  and  therefore 
no  notice  was  necessary.  But  admit  the  fact  to  be  otherwise, 
the  law  prescribes  no  certain  form  of  notice,  and  the  interroga- 
tories annexed  to  the  commission  amounted  to  a  virtual  notice 
to  the  defendant,  or  his  attorney,  to  produce  the  deed  at  the 
trial,  if  he  was  possessed  of  it. 

On   the  second  point,  it  is  settled,  that  the  Court  cannot 
hinder  the  reading  of  a  deed  under  seal.    What  use  is  to  be 
made  of  it,  is  another  thing.    6  Mod.  45.  Ford  vs.  Grey.  [S.  C. 
1  Salk.  285,  but  S.  P.  does  not  appear.]    This  doctrine  is  fully 
recognized  in  this  Court,  where  the  deed  is  duly  proved.    DalL 
64,  69.     It  is  not  meant  to  carry  this  point  to  the  extravagant 
length,  that  any  deeds  whatever  or  any  number  of  deeds,  though 
no  ways  connected  with  the  matter  in  question,  should  be  read 
in  evidence ;  but  it  is  contended,  that  where  the  deed  respects 
the  lands  in  dispute,  and  is  duly  proved,  the  Court  will  not  re- 
fuse its  going  to  the  jury,  subject  to  the  Court's  animadversions 
on  its  legal  operation.    [See  3  Com.  Dig.  279.] 
^    The  Chief  Justice  now  delivered  the  opinion  of  the  Court  on 
the  second  point,  that  the  deed  from  Peter  Leikens  to  Benja- 
min Bioren,  duly  approved,  for  the  lands  in  question,  ought  to 
have  been  received  in  evidence,  and  read  to  the  jury;  the 
judge  should  pronounce  afterwards  upon  its  legal  operation. 
This  point  had  been  now  settled  so  long,  that  it  could  not  be 
questioned ;  and  the  Court  accordingly  set  aside  the  nonsuit, 
without  giving  any  opinion  on  the  first  reserved  point. 

Smith  J.  expressed  his  dissent.  He  found  no  reason  to  alter 
the  opinion  he  had  first  formed,  on  due  reflection.  Courts  of 
justice  were  equally  bound  to  decide  on  the  propriety  of  admit- 
ting deeds  in  evidence,  as  of  any  oral  testimony. 

Nonsuit  set  aside,  and  a  new  trial  awarded. 
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Qbokos  Hosfi  and  Jahss  Ross  executors  of  Geobob  lloss,  esq. 

V8.  David  Rittenhouse,  esq. 

Cases  of  prize  and  their  consequences  areezdusirelyof  admiralty  J orisdic- 

tiOQ. 

No  action  will  lie  against  a  Judge  for  what  he  does  in  that  character. 

Non-payment  of  money  at  the  oay  is  a  forfeiture  of  a  counter  bond. 

Qti.  whether  an  appeal  will  lie  from  the  general  verdict  of  a  Jury  in  the 
case  of  a  prize,  taken  by  citizens  of  the  United  States,  and  where  the  contest 
is  between  them  only,  under  the  act  of  assembly  of  September  9th,  1778  f 

Dbbt  sur  obligation,  with  special  conditions. 

This  cause  was  tried  at  jyisi  Priua  for  the  county  of  Philadel- 
phia, and  a  verdict  taken  for  the  plaintiffs  on  the  27th  March 
1793,  for  8552.  3«.  Zd.  debt,  with  six  pence  damages  and  six  pence 
oosta,  Bubject  to  the  Court's  opinion  on  a  case  stated,  which  in 
sub6t4iiice  is  as  follows : 

The  British  sloop  Active,  John  Underwood,  master,  sailed 

from  Jamaica  to  New  York,  then  in  the  possession  of  the  British 

army,  about  the  1st  August,  1778  —  Oideon  Olmstead,  Artemus 

White,  Aquilla  Rumsdale,  and  David  Clark,   American  citizens 

and  Bailors,  shipped  themselves  on  board  of  the  sloop,  and  on 

the  high  seas  rose  on  the  captain  and  crew  on  the  6th  September 

following,  and  condned  them  between  decks. 

On  the  8th  of  the  same  month,  the  bri^ntine,  Convention,  a 
vessel  of  war,  belonging  to  the  state  of  Pennsylvania,  captain, 
Thomas  Houston,  and  the  sloop  Oirard,  a  private  vessel  of  war, 
captain,  James  Josiah,  hove  in  sight,  and  the  sloop  Active  was 
brought  into  the  port  of  Philadelphia  as  a  prize.      On  the  14th 
September  she  was  libelled  there  in  the  state  Court  of  admiralty 
as  a  prize  before  George  Ross,  esquire  (the  plaintiff's  testator), 
judge  of  that  Court.     The  four  American  seamen  claimed  the 
whole  vessel  and  cargo  as  their  exclusive  prize.     Captain  Hous- 
ton claimed  a  moiety  for  the  state  himself  and  crew,  and  Cap- 
tain Josiah  claimed  the  fourth  part  for  his  owners,  himself  and 
crew,  allowing  one  other  fourth  for  the  four  seamen  above  nam- 
ed.    All  the  claimants  were  citizens  of  the  United  States,   and 
the  question  between  them  was,  whether  Olmstead  and  his  fellow 
seamen  had  subdued  the  rest  of  the  crew  of  the  sloop  Active, 
before  the  other  vessels  came  in  sight,  and  whether  hostilities  had 
ceased,  before  the  latter  came  to  their  assistance.     The  libels 
were  tried  by  a  jury  duly  returned  on  the  5th  November  1778, 
who  found  the  sloop  Active  and  her  cargo  a  prize,  and  being 
of  opinion  that  she  was  not  wholly  subdued  by  the  four  Ameri- 
can mariners,  gave  a  aeneral  verdict  that  only  one-fourth  part 
belonged  to  Olmstead,  White,  Rumsdale  and  Clark,  and  the 
other  three-fourth  parts  to  the  owners  and  seamen  of  the  Con- 
vention and  Girard.    This  verdict  was  confirmed  by  the  decree 
of  the  judge,  and  Olmstead  and  his  companions  appealed  there- 
from to  the  Court  of  Appeals  of  the  United  States.     On  the 
12th  December,  1778,  their  appeal  was  instituted,   and  on  the 
15th  of  the  same  month,  the  sentence  of  the  lower  Court  was 
reversed,  and  the  whole  proceeds  awarded  to  the  appellants,  with 
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280  dollars  costs.  On  the  17th  December  following,  the  jndge 
of  the  State  Oonrt  of  Admiralty  decreed  that  there  coold  be  no 
appeal  from  the  general  verdict  of  a  jury,  and  reftised  obedience 
to  the  decree  of  reversal.  [The  libel,  answer,  depositions,  and 
all  the  proceedings  of  the  Oourt  of  Admiralty  of  Pennsylvania, 
as  well  as  the  proceedings  of  the  Court  of  Errors  and  Appeals, 
were  made  a  part  of  the  6086,  from  which  the  foregoing  facts 
are  extracted.] 

The  marshal  by  the  order  of  the  judge,  brought  the  money 
into  Oourt,  and  one  moiety  of  the  net  proceeds  was  paid  into  the 
state  treasury.    On   the  Ist  May,  1779,  the  defendant  as  treas- 
urer of  the  state  of  Pennsylvania  executed  the  obligation,  which 
is  the  foundation  of  the  present  suit,  to  the  plaintiff's  testator, 
in  the  penalty  of  22,0002. — ^^  Conditioned  tor  the  re-payment 
and  restitution  of  the  sum  of  11,4962.  9^.  9d.  paid  by  the  said 
George  Boss,  the  judge  of  the  State  Oourt  of  Admiralty  to  the 
defendant,  as  the  share  and  dividend  of  the  said  state  in  and 
out  of  the  prize  sloop  Active,  according  to  the  verdict  of  the 
jury  on  the  trial  of  the  same  sloop  in  the  Admiralty  Court  of 
the  said  state,  in  case  the  said  George  Ross  should  thereafter  in 
due  course  of  law  be  compelled  to  pay  the  same,  according  to 
the  decree  of  the  Oourt  of  Appeals,  in  the  case  of  the  said  doop 
Active,  and  for  the  indemnification  of  the  said   George  Boss, 
from  all  actions  and  demands,  which  might  arise  on  account  of 
his  having  paid  the  said  money  to  the  defendant." 

Olmstead,  White,  Bumsdale,  and  Clark  afterwards  brought  an 
action  of  assumpsU  for  money  had  and  received  to  their  use, 
against  the  now  plaintiffs  as  executors  of  their  father,  George 
Boss,  in  the  Oourt  of  Common  Pleas  of  Lancaster  county,  to 
May  term,  1786,  and  obtained  judgment  thereon  by  default.  On 
the  6th  November,  1786,  a  jury  of  inquiry  liquidated  their  dam- 
ages at  32482.  4d.  7^^.  on  which  final  judgment  was  afterwards 
rendered.  [The  record  of  this  recovery  was  also  made  a  part 
of  the  case.]  But  it  was  stated,  that  the  defendant  had  no  no- 
tice of  these  proceedinffs  untU  after  ^  final  jwigment  obiainecL 

The  present  suit  was  brought  on  the  obligation,  for  anindeis- 
nification  against  this  judgment. 

The  arguments  of  counsel  took  place  in  April  term  last.  Hr. 
Lewis,  for  the  plaintiff,  stated  the  case  and  observed  that  three 
questions  would  naturally  arise  thereon. 

1st,  Had  the  Oourt  of  Appeals  of  the  United  States  jurisdic- 
tion over  the  cause  ? 
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2d,   Sad  the  Court  of  Common  Pleas  of  Lancaster  county  ju- 
rifidiction  ? 

3d,   ^re  the  plaintiffs  damqified ;   or,  will  the  circumstances 
of  the  case  warrant  the  present  suit  ? 

As  to  the  first  point :  The  resolves  of  congress,  of  November 
25th,  1775  (1  voL  Cong.  Journ.  260),  were  founded  on  the  just 
principle  of  retaliation,  Oreat  Britain   having  encouraged  the 
American  seamen  to  take  the  vessels  of  their  owners  into  British 
ports.      Under  the  4th  resolution,  they  ^^recommended  to  the 
several  legislatures  in  the  united  colonies,  as  soon  as  possible, 
to  erect  Courts  of  justice,  or  give  jarisdiction  to  the  Courts  now 
in  being,  for  the  purpose  of  determining  concerning  the  captures 
to  be  made  as  aforesaid,  and  to  provide  that  all  trials  in  such 
case  be  had  by  a  jury,  under  such  qualifications  as  to  the  re- 
spective legislatures  shall  seem  expedient."    And  in  tlie  6th 
resolution  it  is  expressly  declared  that,  ^^  in  aU  cases,  an  appeal 
shall  be  allowed  to  the  congress,  or  such  person  or  persons  as 
they  shall  appoint  for  the  trial  of  appeals,  provided  the  appeal 
be  demanded  within  five  days  after  definitive  sentence,  and  such 
appeal  be  lodged  with  the  secretary  of  congress  within  forty 
days  afterwards,"  &c. 

A  law  of  Pennsylvania  was  enacted  September  9th,  1778,  by 
which  a  Court  of  Admiralty  was  established  ;  and  by  section  6,  it 
is  directed  that  tbe  trial  of  all  libels  shall  be  by  jury,  and  that 
^^  the  finding  of  the  said  jury  shall  establish  the  facts,  without  re- 
examination or  appeal."    In  section  7,  it  is  provided  that,  in  aU 
cases  of  captures,  an  appeal  shall  be  allowed  to  congress,  or  such 
persons  as  they  shall  appoint,  for  hearing  and  trying  appeals. 
But  it  is  singular,  that  they  restrict  the  demand  of  appeals  to 
within  three  days  after  definitive  sentence,  and  the  appeal  to  be 
lodged  with  the  secretary  of  congress,  within  thirty  days  after- 
wards.   It  is  also  worthy  of  observation  that  this  act  was  passed 
on  the  day  succeeding  the  time  when,  even  Captains  Houston  and 
Josiah  must  admit,  that  the  crew  of  the  sloop  Active  w&s  fully 
subdued,  and  all  hostilities  had  ceased. 

This  law  was  at  length  repeated  by  another  act  passed  on 
March  8th,  1780  (in  conformity  with  the  resolve  of  congress,  of 
January  15th,  1780.  6  Con;?.  Journ.  IJ),  whereby  it  is  enacted 

that  the  judge  shall  pass  sentence  and  decree,  '^according  as  the 
uiaritime  law  and  law  of  nations,  shall  require ;  the  trial  to  be 
by  witnesses,  according  to  the  course  of  the  civil  law ;"  and  an 
appeal  in  M  cases  of  prize  on  water,  to  lie  to  the  judges  of  ap- 
peals appointed  by  congress. 

Under  the  resolves  of  congress,  of  November  26th,  1775,  there 
Cftn  be  little  doubt  that  the  true  meaning  thereof  was  to  reserve 
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an  appeal  in  aU  prize  oases^  as  well  in  matters  of  fact  as  of  law. 
It  cannot  be  construed  otherwise,  without  doing  plain  TioleDee 
to  the  words.  The  authority  of  the  state  legislatures  was  founded 
on  the  resolve  of  congress,  and  they  could  have  no  power  in  d^ 
rogation  thereof. 

The  congress  derived  their  right  from  a  higher  source  than 
those  legislative  bodies ;  and  whenever  the  latter  made  provis- 
ions inconsistent  with  the  resolutions  of  the  former,  they  could 
have  no  legal  effect.    The  war  of  Oreat  Britain  was  not  directed 
against  thirteen  i/ndimducU,  separate  colonies  or  states,  but  against 
the  whole  body  of  the  people,  considered  as  one  common  mass, 
^'  who  had  revolted,"  as  it  was  said.     The  rights  of  foar  and 
peace  were  delegated,  by  the  common  consent  of  the  people  at 
large,  to  the  congress,  and  that  body  was  alone  competent  to 
descide  in  the  dernier  resort  in  cases  of  prize.    This  inherent 
right  they  must  necessarily  have  been  possessed  ot^  for  the  com- 
mon safety  and  defense^  lest  war  with  foreign  states  might  be 
introduced  by  judicial  decisions,  unknown  to  the  laws  of  nations. 
Distinct  states  could  not,  in  the  nature  of  things,  possess  powere 
adequate  to  these  great  objects,  and  could  have  no  right  to  in- 
terfere, unless  through   the  recommendation  of  the  congrefis. 
This  body  exercised  the  supreme  power,  as  representing  the  in- 
terests of  the  Union  ;  and  hence,  they  only  could  authorize  tbe 
fitting  out  of  privateers,  and  make  proper  and  general  regnlsp 
tions  as  incidental  thereto.    But  if  the  different  states  possessed 
those  powers,  individually.  General  Washington  would  have  had 
no  right,  during  the  war,  to  march  his  army  through  Pennsyl- 
yania,  without  the  authority  of  that  state.    This  absurdity  will 
scarcely  be  contended  for  by  the  state  advocates,  but  it  most 
necessarily  flbw  from  their  positions. 

The  second  point  is  established  by  the  decision  of  this  Coart 
in  Henderson  vs.  Clarkson,  April  term,  1792.  The  plaintiff  there 
purchased  from  seamen  a  number  of  shares  of  prize  money. 
The  defendant  was  marshal  of  the  Oourt  of  Admiralty,  and  re- 
ceived the  seamen's  money,  and  the  suit  against  him  was  de* 
clared  to  be  maintainable.  There,  the  money  was  in  transitu^ 
and  not  in  the  hands  of  an  agent.  The  present  case  is  mnch 
stronger,  for  Mr.  Ross,  as  jn  Jge  of  the  Court  of  Admiralty,  had 

no  more  right  to  receive  the  money  which  arose  from  the  sale 
5f  the  sloop  Active,  and  her  cargo,  than  to  receive  the  public  pa- 
pers from  the  office  of  his  register;  and  in  the  former  particular, 
ne  could  not  be  legally  said  to  have  paid  the  money  over,  as  the 
judge  of  the  Oourt.  A  captor  of  a  prize  assigns  his  share  there- 
on before  condemnation,  it  was  held,  that  the  assignee  might 
maintain  a  suit  against  the  ship's  agent.    The   property  was 
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vested  as  soon  as  the  ship  was  taken.  1  Wils.  211.  And  if  the 
soit  had  been  brought  against  any  other  person  than  the  agent, 
it  would  equally  have  been  maintainable. 

The  common  law  courts  have  jurisdiction  in  matters  of  prize, 

where  there  is  a  vested  interest  under  an  act  of  parliament 

Where  there  is  an  adjudication  of  prize  by  the  Admiralty  Court, 

the  rights  which  the  statute  gives,  are  cogni^ble  in  the  Courts  of 

commoD    law.     H.  Bla.  515.     The  officers  of  the  land  service 

have  recovered  at  law,  against  the  agent  in  the  ease  of  prizes 

taken  at  sea.     lb.  520.     Agents  are  supposed  to  be  subject  to 

actions,  at  the  instance  of  those  who  are  entitled  to  share  in  the 

prise.     It  is  a  legal  vested  right,  and  the  method  of  obtaining 

the  effect  of  that  right  is  by  action  against  the  agents,     lb. 

522,  528. 

The  only  objection  I  have  heard  against  this  case  of  Home  vs. 
Earl  Camden,  is  the  denial  of  the  jurisdiction  of  the  Court  of 
Admiralty ;  on  which  ground  alone,  I  apprehend  the  judgment 
of  the  Common  Pleas  was  afterwards  reversed  in  B.  JS.  Yid.  4 
Term  Rep.  382,  393,  397. 

As  to  the  third  point,  1  take  the  current  of  authorities  to  be 
dearly  with  the  plaintiffs.     On  a  counter  bond,  conditioned  to 
save  the  obligee  harmless  from  another  bond,  the  money  not  be. 
ing  paid  at  the  day,  the  counter  bond  is  forfeited.     1  Vent.  261. 
And  in  such  a  case  it  is  no  plea  to  say,  that  as  the  defendant 
was  going  to  pay  it,  he  was  prevented  by  the  covin  of  the  plain- 
tiff.    Cro.  £1.  672.    Nor  that  the  first  bond  was  usurious.    lb. 
642,  588.     Where  one  is  obliged  to  acquit  another  of  such  a 
debt,  or  such  a  suit,  it  is  not  sufficient  to  save  him  harmless,  but 
he  ought  to  procure  his  actual  discharge.     Cro.  Jac.  SiO.    The 
plea  of  non  fuit  daminijicatus  implies,  that  the  defendant  had 
saved  the  plaintiff  harmless,  by  release,  payment,  or  otherwise. 
5  Co.  24,  a.    It  is  no  plea  to  a  counter  bond,  that  the  first  bond 
was  usurious.    2  Leon.  166.    2  Anders.  121.    Non-payment  of 
the  money  at  the  day  is  a  present  forieiture  of  a  counter  bond. 
Patting  the  obligee  in  danger  of  being  arrested  is  a  damni- 
fication. 
Messrs.  Ingersol  and  Moses  Levy  for  the  defendants.      On 

the  first  point.  The  articles  of  confederation  of  the  United 
States  were  agreed  on  in  congress,  on  the  15th  November,  1777 
(3  Cong.  Journ.  502),  and  were  sent  to  the  different  states  on 
the  15th  November  following,  but  were  not  finally  ratified  by 
Maryland  until  Ist  March,  1781.  Whether  the  congress  had, 
previous  thereto  the  extensive  powers  contended  foi'  by  the 
plamtifis,  will  best  appear  by  considering  that  before  the  final 
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accession  of  Maryland,   they  were  bnt  an  assembly  of  agents 
from  the  different  states,  not  elected  in  any  one  state  or  colony, 
except  Connecticut,  by  the  people.     They  first  met  on  Septem- 
ber 4th,  1774,  and  afterwards  on  May  10th,  1775,  nnder  limited 
powers,  the  extent  whereof  was  defined  by  their  inatmctions. 
Their  avowed  purpose  was  the  redress  of  grievances,  not  the 
formation  of  new  governments  in  the  first  instance.      All  the 
charges  of  treason  afterwards  were  against  the  different  states, 
not  against  the  congress.    So  in  the  states  of  Holland  all  the 
rights  of  war  and  peace  are  still  vested  in  the  different  states. 
Until  the  declaration  of  independence  all  the  American  colonies 
professed  a  dependence  on  Great  Britain,  and  it  would  be  absnrd 
to  speak  of  any  supreme  sovereign  power  being  delegated  to 
the  congress  in  1775.    The  resolves  of  that  assembly  were  gen- 
erally recommendatory,  as  on  the  25th  November,  1775.     It  b 
admitted,  in  the  much  approved  public  letters  under  the  signa^ 
ture  of  ''Federalist"  (pa.  68  in  the  bound  volume),  that  the 
powers  of  the  congress  were  extremely  lax,  until  the  formation 
of  the  new  constitution.     And  it  will  not  be  pretended  by  tlie 
warmest  congress  advocates,  that  if  that  body  had  concluded  a 
peace  in  1775,  or  1778,  with  Great  Britain,  the  peace  would  have 
been  binding  on  the  then  united  colonies  or  states,  until  therat^ 
ification  thereof,  by  the  individual  colonies  or  states. 

The  governor  of  Connecticut  actually  granted  commissions  to 
their  oflScers  in  1775. 

But  admitting  for  a  moment,  that  the  congress  had  the  exda- 
sive  rights  of  peace  and  war,  and  all  the  necessary  incidental 
powers,  before  the  confederation,  how  have  they  exercised  them 
to  affect  the  present  question  ?     They  recommend  the  trial  of 
captures  by  jury ;  they  adopt  a  system  with  all  its  consequences, 
of  which  it  must  be  supposed  they  were  fully  aware.    It  was 
then  well  known,  that  civil  and  common  law  Courts  differed  la 
their  mode  of  procedure,  both  of  proof  and  relie£      An  appeal 
will  lie  in  the  civil  law  Courts,  but  not  in  the  Courts  of  oommon 
law,  on  a  general  verdict,   except  for  error  apparent  on  the  face 
of  the  record.     3  Bl.  Com.  378,  379,  380,  406.     Juries  have  a 
right  to  determine  both  on  law  and  fact ;  and  the  congress  fully 
acquainted  with  this  truth,  recommend  it  to  the  colonies,  to  erect 
Courts  of  admiralty  Tor  the  trial  of  prize  causes,  by  jury,  under 
such  qualifications  as  to  them  shoula  seem  expedient.     K  mis- 
takes nave  taken  place,  they  can  only  be  attributed  to  the  con- 
gress, the  state,  or  the  state  jndge,  but  individuals  ought  not  to 
suffer  thereby. 

To  form  a  true  judgment  of  this  resolution  of  the  congress 
we  must  carry  ourselves  back  to  the  years  1775  and  1778.   ^ 
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iffnyporarhecu  exfpo%iiAo  est  fortissima  in  legs.    We  may  now  think 
more  calmly  and  dispassionately,  when  the  pressures  of  danger 
are  past,  and  where  there  is  no  impending  necessity  to  reconcile 
the  public  mind  to  public  measurea^  but  we  can  never  think  so 
correctly  of  the  intentions  and  designs  of  the  congress,  unless 
the  existing  circumstances  of  those  years  pass  in  review  before 
us.  In  the  address  of  the  congress  to  the  people  of  Oreat  Britain 
(1  Gong.  Jonm.  39),  they  claim  the  right  of  trial  hy  jury.  They 
pass  an  enlogium  on  jury  trials  (lb.  pa.  41),  and  lament  the  want 
of  it  in  prosecutions,  where  the  supposed  offender  and  the  wit- 
nesses might  be  known  to  juries  de  vioineto,  who  could  ascertain 
the  degree  of  credibility  to  be  given  to  their  testimony.    They 
deprecate  the  inconveniences  of  an  admiralty  jurisdiction,  the 
judge  a  single  man,  and  creature  of  the  crown,  &c.     So  in  their 
address  to  the  inhabitants  of  the  colonies  (lb.  pa.  49),  in  their 
petition  to  the  king  (lb.  68),  in  their  address  to  the  inhabitants 
of  Great  Britain  (lb.  pa.  152),  and  in  their  address  to  the  people 
of  Ireland  (lb.  pa.  181),  the  same  sentiments  are  held  forth. 

Under  these  impressions,  then,  the  resolutions  of  congress  had 
passed ;  their  feelings  were  aroused  at  the  decisions  of  civil  law 
Courts  stripped  of  a  jury,  and  we  must  conclude  that  they  in- 
tended the  trial  of  prize  causes  should  be  in  the  usual  course 
of  common  law  proceedings.  It  would  be  unworthy  of  the 
respectable  character  they  bore  to  suppose  that  they  meant  to 
deceive  the  people  by  a  mere  ignis  fatuus. 

Where  a  statute  prescribes  a  penalty,  it  must  be  recovered  by 
bill,  when  no  other  mode  of  recovery  is  directed.  2  Salk.  606, 
pi.  4.  So  if  to  be  punished  according  to  one's  demerit,  it  must 
be  by  indictment.  So  when  it  gives  a  penalty,  to  be  recovered 
before  justices  of  the  peace,  but  prescribes  no  method  of  recov- 
ering it,  it  must  be  in  the  ordinary  course  of  justice  by  indict- 
ment, lb.  So  wherever  a  power  is  given  by  statute  to  inquire, 
hear,  and  determine,  it  must  be  according  to  the  course  of  the 
common  law,  by  a  jury.    4  Bac.  Abr.  644. 

The  words  of  new  statutes  are  to  be  construed  according  to 
former  decisions  on  the  same  words.'  1  £1.  Com.  60.  Ad  guess- 
tionem  facti^  non  respondent  judices  /  ad  gucsstionem  jurisj  non 
respondent  juratores.  1  Wils.  65 ;  Co.  Lit.  165,  b.  •  A  saving, 
totally  repugnant  to  the  body  of  an  act,  is  void.  1  Bl.  Com.  89. 
Mcda  est  ea^ositio,  guos  corrumpit  textum. 

The  appeals  under  this  resolution  may  be  taken  to  be  in  the 
nature  of  mere  writs  of  error.    Thus  the  Pennsylvania  laws  (pa. 
74),  considers  appeals  as  writs  of  error,  and,  3  BL  Com.  402, 
considers  writs  of  error  as  appeals  from  the  Courts. 
67 
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This  Court  cannot  but  recollect  the  late  trial  of  Gideon  Hen- 
field,  in  the  Circuit  Court  of  the  United  States,  at  Philadelphia, 
for  a  misdemeanor  in  infringing  the  rights  of  neutrality,  and  thai 
he  was  acquitted  by  a  jury  of  the  country,  against  the  decided 
opinion  of  the  judges,  and  that  a  bill  of  indictment  wafi  returned 
ifffwramus  against  him  by  the  grand  jury,  in  Massachasetts; 
so  of  three  other  cases  in  Georgia.  And  yet  possessing,  as  con- 
gress now  do,  under  the  late  constitution,  the  sovereign  powen 
of  war  and  peace,  can  they  bring  the  same  matters  in  review 
before  other  juries  1  Or  can  it  be  deemed  derogatory  to  their 
dignity  that  they  can  exercise  no  such  power  ? 

If,  therefore,  the  congress  possessed  this  inherent  power  of 
appeal  in  prize  cases,  they  surrendered  it  to  juries.  The  act  of 
1778  goes  no  further,  as  to  denying  re-examination  or  appeal  on 
a  general  verdict  than  the  .common  law  would  have  done,  with- 
out the  same  words ;  egopremo  earumj  qum  taoite  insmUy  niki 
operatur. 

There  is  also  a  wide  difference  between  recommendatory  and 
^^  imperative  "  words.  The  former  are  used  in  the  resolve  of 
congress,  and  the  meaning  of  such  terms  is  plainly  defined  in 
the  letter  of  Mr.  Jefferson,  the  late  secretary  of  state,  to  Hb. 
Hammond  the  British  minister  (correspond,  of  Brit  and  Amcr. 
ministers,  31).  The  enacting  and  reoonvmending  a  thing  to  be 
done,  are  distinct  matters.  It  comes  in  effect  to  this,  that  the 
congress  have  recommended  to  the  different  l^islatures  to  erect 
Courts  of  Admiralty  in  a  certain  way ;  and  the  state  of  Penn- 
sylvania has  not  thought  proper  to  accede,  in  all  particulars,  to 
the  proposed  system. 

The  strong  ground  on  which  these  great  inherent  poweft 
were  supposed  to  rest,  in  the  congress  of  1775,  is,  that  by  their 
superintendence  and  ultimate  determiration  on  appeals,  they 
might  by  an  uniform  system  of  legal  decision,  prevent  wars  with 
foreign  states.  But  this  reasoning  wiU  not  apply  to  cases  when 
all  the  parties  litigating  are  citizens  of  the  United  States,  as  in 
tiie  case  before  the  Court.  The  defendant,  therefore,  should  he 
concede  the  power  of  the  congress  of  determining  appeals  in 
prize  causes  generally,  may  safely  deny  them  in  the  present 
instance. 

Claims  respecting  prizes  may  arise  from  three  diff^ent  parties. 
1.  The  captor  enemy;  2.  The  captured  enemy  ;  and  3.  A  neu- 
tral. 3  Term  Rep.  331.  Here  the  demand  is  by  citizens  of 
Connecticut,  suing  in  the  plaintiffs^  names. 

The  admiralty  tribunal  as  to  prizes,  is  introduced  as  to  ib^ 
eigners  only;  as  to  subjects,  the  municipal  law  must  govern. 
In  questions  of  prize  between  subjects,  the  statutes  must  decide, 
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bat  not  in  the  case  of  foreignero ;  for,  where  they  are  to  be  af- 
fected, the  coatoms  of  the  British  admiralty  and  domestic  stat- 
utes mnst  be  admitted  with  more  caation  and  reserve.  1  Woode- 
0Dn,  138,  139.    The  law  merchant,  so  far  as  it  is  positive,  may 
be  altered  by  any  mnnicipal  legislature,  where  its  own  subjects 
only  are  concerned ;  but  no  change  can  be  wrought  in  the  natural 
law  of  nations,  as  to  tbreigners,  by  any  confederated  union  of 
human  aathority.  Woodes.  Elem.  Jnrisprud.  4to  ed.  92.     So,  in 
the  qneetion  oipaaiUminii  ;  by  the  marine  law  of  England,  there 
is  no  change  of  property  in  case  of  a  capture  before  condemna- 
tion, hot  now,  by  statute  29,  Oeo.  2,  c.  34,  s.  24,  the  jtispostUmi- 
nii  continues  forever.    Park  on  Insur.  180.    Whether  lamfvi 
frize  or  not  is  a  question  between  subjects  of  different  states,  and 
belongs  entirely  to  the  law  of  nations,  and  not  to  the  municipal 
law  of  either  country  to  determine  it  8  Bl.  Oom.  69. 

The  statute  of  13  Geo.  2,  has  made  great  alterations  in  the  law 
of  nations  as  to  recaptures ;  by  it  the  recapture  revests  the  prop- 
erty of  the  owner.  3  Atky.  196, 196.^ 

The  statute  of  31  Geo.  8,  c.  15,  called  ''  The  Dutch  Prize  Act," 
regulates  how  booty  taken  in  war  shall  be  divided  among  the 
captors.  Heq.  Blackst  476. 

Tlie  state  of  Pennsylvania  might,  therefore,  with  proprietyy 
have  denied  an  appeal  to  congress  in  prize  eases  between  sub- 
jects of  the  United  States ;  and  the  state  of  Massachusetts  has 
likewise  uniformly  denied  them  that  power,  until  the  ratification 
of  the  confederation  by  Maryland  on  the  Ist  March,  1781. 

On  the  second  point :  The  Court  of  Oommon  Pleas  of  Lan« 
caster  county  could  not  carry  into  execution  the  decree  of  a  Prize 
Court.  What  tribunal  can  decide  between  the  United  States  and 
the  commonwealth  of  Pennsylvania,  two  separate  sovereignties  f 
Questions  of  prize,  and  their  consequences,  are  solely  and  ex- 
cksivcly  of  admiralty  jurisdiction.  Doug.  572, 587.  3  Term  Rep* 
844.  4  Term  Rep.  882, 400.  Dall.  220,  221.  The  great  question 
in  the  admiralty  of  Pennsylvania,  and  in  the  Court  of  Appeals, 
was,  to  whom  the  sloop  Active  was  a  prize — whether  to  01m- 
Btead  and  his  fellow-adventurers  alone,  or  to  them  and  thecrews 
of  the  Convention  and  Girard  ?  This  is  a  consequence  of  prize 
which  a  Court  of  common  law  has  no  jurisdiction  of.  The  cape 
of  Henderson  v9,  Clarkson,  so  much  relied  on  by  the  plaintifib, 

was  a  suit  by  the  purchaser  of  several  shares  of  prize  money  from 
seamen  against  the  marshal  of  the  admiralty,  and  was  founded  on 
ft  settled  account,  part  whereof  was  disputed. 

On  the  third  pomt :  The  decision  in  Lancaster  county  was  a 
^nere  nullity,  if  a  Court  has  no  jurisdiction,  its  proceedings 
have  no  validity.  10  Co.  76,  b.    It  is  admitted  by  the  state  of 
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the  case,  that  the  defendant  had  no  notice  of  the  action  at  Lian- 
caster  till  after  the  final  judgment.  He  conseqnently  cannot  be 
bound  by  the  proceedings  there.  On  an  indemnification  bond 
the  defendant  may  plead  non  damn^ficatits  ;  or,  in  excuse,  if  lie 
has  been  damnified,  that  he  himself  was  the  occasion  of  it.  2 
Wils.  126,  127.  If  the  condition  be  to  save  harmless  from  such 
a  thing,  this  does  not  extend  to  actions  in  which  he  might  have 
a  lawful  defense  without  the  obligor ;  5  Yin.  Ab.  172,  pL  6,  Bro. 
Oonditions,  pi.  64 ;  cites  S.  O. ;  for  the  other  is  not  bound  to 
save  him  harmless  against  all  the  world. 

The  words  of  the  condition  of  this  bond  are  to  repay  the  money, 
in  case  the  plaintiff's  testator  shall  be  compelled  to  pay  the  same 
in  due  course  of  law.  The  general  words  of  indemnity  are 
not  to  be  extended  further. 

If  the  plainti£B9  have  sustained  a  loss,  it  has  been  occasioned 
by  their  own  laches  in  not  making  their  defense,  or  giving  notice 
to  the  defendant  to  make  one  in  their  stead;  they  shall not^ 
therefore,  recover  over. 

It  is,  moreover,  contended,  that  the  condition  of  this  obligation 
is  against  law,  and  therefore  void.    Co.  Lit  206,  h. 

Assumpsit  will  not  lie  for  the  value  of  corn  out  of  sacks  deliv- 
ered by  the  plaintiff,  a  bailiff,  under  an  attachment.  He  ooghl 
not  to  have  delivered  it  to  the  party  who  stied  out  the  attadh 
ment ;  and  so  the  promise  is  against  law,  and  void.  Oro.  £1.280. 
Oontracts  are  void  where  one  undertakes  to  do  an  act  prohibited, 
on  two  grounds :  Ist,  because  it  may  be  presumed  the  party  did 
not  give  his  full  assent ;  and,  2d,  the  law  takes  from  the  con- 
tractor the  power  of  obliging  himself  to  do  it.  1  Powelon 
Oontr.  164.  Where  the  consideration  or  the  promise  is  unlaw- 
ful, the  whole  contract  is  void ;  so,  if  one,,  who  is  a  minister  of 
justice,  promises  to  do  a  thing  that  is  unlawful  in  his  office,  or 
another  promises  to  save  him  harmless  in  so  doing,  such  prom- 
ises are  void;  so,  a  promise  generally^  restraining  one  from 
using  his  trade,  is  void,  though  there  be  a  consideration,  lb. 
176, 177. 

Should  it  be  admitted  that  the  act  of  assembly  of  Pennsylvania 
was  void,  by  reason  of  its  not  pursuing  the  resolution  of  the  con- 
gress, the  order  of  the  judge  in  his  decree  must  also  be  void,  and 
consequently  the  appeal,  and  the  obligation,  with  its  unlawfal 
condition  now  put  in  suit,  must  be  mere  nullities. 

Mr.  Lewis,|in  reply :  While  I  assume,  on  the  one  hand,  the 
proposition,  that  under  the  authorities  cited,  the  proceedings  at 
Lancaster  shall  amount  to  the  proof  of  a  damnification,  I  shall 
admit,  on  the  other,  that  they  are  not  conclusive  on  the  defend- 
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ant,  but  that  he  is  now  entitled  to  as  foil  a  defense  in  every  par- 
ticular, as  he  might  have  had  in  the  action  of  assimipsit. 

It  has  not  been  urged  by  the  plaintiffs,  that  the  act  of  assem- 
bly of  1778,  is  merely  void,  as  being  repugnant  to  the  resola- 
tion  of  congress ;  but  that  municipal  state  provisions  incompatible 
therewith,  can  have  no  effect     This  is  a  dispute  between  the 
commonw^ealth  of  Pennsylvania  and  certain  citizens  of  Connec- 
ticnt.     The  defendent  cannot  shelter  himself  as  an  indivicbual 
under  a  supposed  error  of  the  former.    He  represented  the  state 
when  he  received  the  money,   as  their  officer  of  treasury,  and 
is  indemnified  against  his  obligation  by  their  vote.    It  cannot 
escape  observation,  that  though  the^t^^  jpoailiminii  and  laws  of 
wH/taage  are  proper  objects  of  the  English  statutes,  yet  all  the 
subjects  are  supposed  to  be  virtually  represented  in  their  parlia- 
ment.    Olmstead  and  his  little  party  were  aliens  to  our  laws, 
and  had  no  voice  in  the  choice  of  our  representatives;  they 
d^d  not  come  voluntarily  into  the  port  of  Philadelphia  to  be  sub* 
jected  to  the  laws  of  Pennsylvania,  but  were  tortiously  compelled 
thither  by  the  superior  force  of  two  armed  vessels,  who  seized 
their  prize :  and  it  is  now  pressed  against  them,  that  an  ex  po9t 
facto  law  of  Pennsylvania,  materially  different  from  the  resolves 
of  the  Union,  shall  operate  against  them,  under  all  these  circum- 
stances of  hardship. 

The  condition  of  the  obligation  is  not  unlawful.  There  was 
no  oppression  under  color  of  office  in  taking  the  bond.  The 
state  admiralty  judge  freely  admitted  the  appeal  when  demand- 
ed ;  and  the  defendant  received  a  proportion  of  the  net  proceeds 
of  the  prize,  as  treasurer  of  the  state,  and  executed  the  obliga- 
tion under  a  vote  of  the  house  of  assembly,  the  circumstances 
of  the  whole  case  being  known  universally. 

In  all  the  casos  cited  by  the  defendant's  counsel  on  the  second 
point,  the  question  of  "  prize  or  no  prize "  might  have  arose. 
Here  all  the  parties  to  the  controversy  by  their  libel,'  affirm  the 
Bloop  Active  to  be  a  prize,  and  an  evident  distinction  in  this 
particular  prosents  itself.  In  Henderson  vs,  Olarkson,  the  ju- 
risdiction of  this  Court  was  warmly  litigated.  I  am  free  to 
confess,  that  in  that  cause,  I  was  of  opinion,  a  Court  of  Com- 
mon Law  had  no  jurisdiction,  the  money  being  merely  in  trcm- 

9Uu ;  but  my  objection  was  overruled  on  full  argument. 

It  is  agreed  that  the  powers  of  congress  were  not  defined 
previous  to  the  confederation ;  yet  it  must  also  be  admitted, 
that  in  the  nature  of  things,  they  possessed  every  power  neces- 
sary to  the  common  welfare.  They  met,  it  is  true,  in  the  first 
instance,  for  the  redress  of  grievances ;  but  British  measures 
soon  dictated  a  different  style  of  conduct    When  the  calamities 
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of  a  war  were  inevitable,  and  actually  took  place,  they  exeeuted 
by  the  oormrum  consent  of  the  great  maaa  of  the  peopls^  the 
powers  incident  to  a  supreme  head,  in  conducting  systems  of 
defense  and  reprisal,  and  warding  off  pnblic  danger.  From 
whence  else,  besides  this  great  scarce  of  authority,  fonnded  on 
immediate  necessity,  did  congress  appoint  a  commander-in- 
chief,  and  other  subordinate  officers  of  their  army,  oommissioo 
privateers,  and  send  blank  commissions  to  the  different  colo- 
nies and  states?  (See  Lee  on  Captures,  288,  241.) 

It  has  been  relied  on  that  the  articles  of  confederation  first  gSYe 
the  power  of  erecting  Prize  Courts,  and  it  is  thence  inferred 
that  the  congress  had  it  not  before.  To  this  I  answer;  Ist, 
the  powers  not  given  by  that  system  of  union  were  reserved  to 
the  different  states,  and  therefore  it  was  necessary  to  enumerate 
them  specially.  2dly,  Several  powers  were  thus  given,  which 
they  necessarily  and  uniformly  exercised  before.  Though  there 
could  be  no  treason  against  the  United  States  until  the  adoption 
of  the  late  constitution,  it  does  not  follow  that  we  were  at  all 
times  before  in  a  state  of  dependence  on  Great  Britian. 

Under  the  express  words  of  the  6th  resolution  of  the  congress 
of  25th  November,  1775,  an  appeal  in  ail  oases  of  capture  on 
the  high  sea  is  reserved  to  them.  They  never  could  have  meant 
that  juries  unacquainted  with  the  laws  of  nations  should  {xmdu- 
sivdy  decide  on  both  law  and  fact.  The  peace  and  safety  of 
the  country  could  not  be  thus  preserved.  They  must  have  in- 
tended that  an  appeal  should  lie  to  them  in  all  cases,  on  a  gen- 
eral as  well  as  special  verdict,  on  a  demurrer  and  the  decree  of 
the  judge.  The  maxim,  ad  quoBsUonem  facti  non  respondefUju- 
dices,  was  never  supposed  to  apply  to  a  civil  law  Court,  for 
there  the  judges  do  determine  facts  on  the  written  proofs. 

Proceedings  in  the  nature  of  appeals,  from  Courts  of  L&w, 
are  by  writs  of  attaint  against  the  jury,  audita  querela,  or  prin- 
cipally by  writs  or  error.  3  Bl.  Com.  402,  404,  405.  Here 
are  these  differences  between  appeals  from  a  Court  of  Equity, 
and  writs  of  error  from  a  Court  of  Law.  1st,  that  the  fcmner 
may  be- brought  on  any  interlocutory  judgment,  the  latter  upon 
nothing  but  only  a  definitive  judgment.  2d,  that  on  writB  of 
error,  the  House  of  Lords  pronounce  the  judgment,  on   appeali 

it  gives  direction  to  the  Courts  below  to  rectify  its  own  decree, 
lb.  55.  Appeals  lay  from  the  Courts  of  Admiralty,  both  in  Eng- 
land and  America.  lb.  69.  The  expressions  of  the  act  of  assem- 
sembly  of  1778,  that  "  the  finding  of  the  jury  shall  estij>lish  the 
facts,  without  re-examination  or  appeal,"  must  be  confined  to  ft 
snecial  verdict  alone.  In  our  case  no  facts  are  thus  established  bat 
tae  jury  have  drawn  erroneous  inferences  from  the  facts  disclosed 
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ID  evidence,  which  form  a  part  of  the  record,  and  could  as  well 
be  jndf^ed  of  by  the  Court  of  Appeals  as  by  the  jury. 

It  has  been  said,  that  Massachusetts  has  regularly  denied  to 
the  congress  the  power  of  appeals  in  prize  causes,  anterior  to  the 
confederation.      New  Hampshire,  and,  perhaps,  Ehode  Island, 
may  be  incinded  in  this  observation  ;  but  if  the  opinions  of  dis- 
tinct states  are  to  have  weight  in  this  argument,  we  may  safely 
pronounce,  that  nine  states  at  the  least  were  in  favor  of  this 
right  of  the  congress  against  four  others.     Several  instances 
have  occurred,  wherein  appeals  from  the  verdicts  of  juries  have 
been  lodged  in  the  Court  of  Appeals  of  the  United  States,  and 
there  finally  decided.      It  forms  a  highly  respectable  authority 
for  the  decision  of  the  question  of  right  in  the  congress  in  this 
cause,  that  the  different  judges  of  the  Court  of  Appeals  have  uni- 
formly regarded  the  point  as  fixed  and  settled,  and  a  great 
majority  of  the  congress  have  given  their  sanction  thereto. 

After  this  loug  argument,  the  Court  took  time  to  advise  there- 
on ;  and  the  disturbances  in  the  western  counties  of  the  state 
having  prevented  the  meeting  of  all  the  judges  at  the  last  Sep- 
tember term,  the  Court  now  proceeded  to  give  their  opinions 
seriatim. 

M^KeaUy  C. «/.,  having  fully  stated  the  case,  observed,  that 
thereon  several  questions  had  been  made,  which  may  be  stated 
as  follows : 

1.  Had  the  Court  of  Appeals  jurisdiction  to  investigate  facts 
after  a  trial  and  general  verdict  by  a  jury,  and  to  give  a  contrary 
decision,  without  the  intervention  of  another  jury  ? 

2.  Had  the  Court  of  Common  Pleas  of  Lancaster  county  ju- 
risdiction in  the  action  by  Olmstead  and  Ihe  others  against  the  ex- 
ecutors of  the  judge  ?  Or,  should  not  the  decree  of  the  Court  of 
Appeals  have  been  carried  into  execution  by  that  Court,  or  the 
state  Court  of  Admiralty,  without  the  aid  or  interference  of  any 
common  law  Court } 

3.  Can  an  action  be  maintained  on  this  bond,  the  condition 
whereof  is  virtually  to  disobey  the  Court  of  Appeals  and  the 
laws  of  the  land,  if  that  Court  had  a  right  to  decide  contrary  to 
the  general  verdict  of  a  jury  ?  And  whether  the  plaintiffs,  with- 
out having  defended  or  given  notice  to  the  present  defendant  of 
the  suit  in  the  Court  of  Common  Fleas,  can  support  an  action 
on  this  bond  ? 

I  conceive  it  proper  for  me  to  premise,  that  I  took  notice  at 
the  time  a  similar  action  was  first  brought  to  trial  in  this  Court, 
that  when  the  business  was  before  the  Court  of  Appeals  of  the 
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573;  3  Term  Rep.  844;  4  Term.  Rep.  882,  400;  DalhtB,  SSI; 
1  Wils.  211. 

I  also  think  that  no  action  will  lie  against  a  judge  for  what 
he  does  as  each.  Cro.  El.  80,  397 ;  1  Mod.  184,  185  ;  2  Mod. 
218 ;  12  Mod.  888,  391 ;  1  Ld.  Raym.  465 ;  S  Ld.  Raym.  767 ; 
Salk.  397. 

&iippen^  c/.    Two  principal  qneetions  arise  on  the  caae. 

1.  Whether  the  Court  of  Appeals  of  congress  were  com- 
petent to  decide  the  question  of  ^^  prize  or  no  prize,''  and  the 
consequent  question  of  who  were  the  captors  to  whom  the  prise 
shoi^d  be  adjudged,  contrary  to  the  verdict  of  the  jury  in  the 
state  Court  of  Admiralty. 

2.  Was  the  action  of  Olmstead,  and  others,  against  the  ezecn- 
t'^rs  of  the  judge  of  the  admiralty,  for  the  money  lodged  in  his 
Court,  in  consequence  of  his  own  decree,  cognizable  in  the  Court 
of  Common  Pleas  of  Lancaster  county  1 

As  to  the  first  question,  I  own  I  am  not  convinced  that  the 
sovereign  power  of  the  nation,  vested  by  the  joint  and  commoo 
consent  of  the  people  and  states  of  the  union,  with  the  exclorive 
rights  of  war  and  peace,  and  with  the  consequent  necessary 
powers  of  judging,  in  the  last  resort,  of  the  legality  of  captures 
on  the  ocean,  can  either  in  reason  or  sound  law,  be  precluded 
from  deciding  on  appeal,  both  of  facts  and  law,  arising  in  cases 
of  prize,  merely  because  they  had  recommended  to  the  different 
legislatures  to  pass  laws  to  establish  Courts  of  Admiralty  for 
the  trial  of  prize  causes,  in  which  the  facts  were,  in  the  first 
instance,  to  be  tried  by  jury,  according  to  the  course  of  tbe 
common  law. 

1st.  Because  in  the  nature  of  things,  and  according  to  the 
course  and  practise  of  all  Civil  Law  Courts,  all  decisions  is 
the  Courts,  in  the  last  resort,  upon  appeals^  are  made  upon  a 
view  and  full  consideration  of  both  fact  and  law. 

2ndly.  Because  otherwise  appeals  from  the  inferior  Courts 
would  in  most  cases  be  vain  and  ntigatbry. 

Srdly.  Because  otherwise  no  steady  and  uniform  rules  of 
decision  could  be  established,  and  foreign  nations  could  never 
know  or  confide  in  the  grounds  of  our  decisions ;  and  it  does  not 
appear  to  me  material  that  in  the  present  instance  all  the  parties 
were  Americaat  citizens. 

And  lastly,  because  in  the  present  case,  congress  has  explicit* 
ly  reserved  the  power  of  the  final  decision  upon  appeal  in  aU 
cases. 

As  to  the  second  question,  whether  an  action  is  lElustainable  in 
Ibe  Court  of  Oommon  Fleas,  in  behalf  df  Olmstead,  and  otbets. 
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igainst  the  exeeators  of  the  jadfre  of  the  admiralty,  for  the  money 
he  distribated  according  to  his  own  decree,  I  acknowledge  that 
I  caoDOt  discover  any  principle  or  authority  in  law  npon  which 
8QGh  an  action  can  be  sapportedi 

It  is  not  now  to  be  made  a  qaestion,  whether  the  Conrts  of 
Admiralty  have  not  an  exclasive  jurisdiction  over  all  questions 
of  prize  or  no  prize,  and  also  who  are  the  captors  of  prizes,  and 
how  distribution  shall  be  made,  together  with  the  power  of  en- 
forcing their  own  decrees.  The  cases  of  Lindo  vs.  Rodney 
(Dong.  581),  Le  Caux  v$.  Eden  (lb.  672),  and  Oamden  vs.  Home 
(4  Tertn  Rep.  882),  folly  settle  this  point 

The  jarisdiction  of  the  admiralty  seems  likewise  to  be  eaoolth 
9ioe  in  many  oases  where  the  question  of  prize  appears  to  be  a^ 
re9ij  as  where  the  admiralty  has  decided  that  a  ship  taken  is  no 
jtrieey  as  in  the  case  of  a  neutral  v.e8sd.    In  that  case,  it  is  not 
competent  for  a  Oommon  Law  Court  to  sustain  a  suit  for  the 
ill^al  capture,  but  a  new  libel  is  exhibited  in  the  admiralty  to 
compel  the  captors  to  account  to  the  captured.    4  Term  JSep. 
S85.     So  in  the  case  of  Le  Caux  v8.  Eden,  an  action  for  false  im- 
prisonment would  not  lie  at  common  law,  where  the  imprison- 
ment was  met^ly  in  consequence  of  taking  a  ship  asprizey  al- 
though the  ship  had  been  acquitted.    I  know  of  hut  one  case 
where  the  Common  Law  Courts  have  sustained  suits  for  money, 
paid  out  of  the  Court  of  Admiralty  in  consequence  of  a  taking  as 
prize,  and  that  is,  where  the  admiralty  has  fully  liquidated  all 
demands  relating  to  the  proceeds  of  a  prize,  and  the  money  re- 
mains in  the  hands  of  the  agents  of  the  captors ;  in  such  cases, 
actions  at  law  have  been  supported  against  the  agents.    But  in 
those  cases  it  must  be  ascertained  that  these  are  the  agents  of 
the  real  captors,  for  if  any  thing  is  left  for  the  admiralty  to  set- 
tle, as  if  other  persons,  not  represented  by  the  agents,  claim  any 
part  of  the  proceeds,  there  the  Courts  of  Law  will  not  interfere. 
And  this  was  the  case  of  Lord  Camden  vs.  Home.    4  Term  fiep. 
382. 

(  What  is  the  case  before  us  ?  A  judge  of  an  inferior  Court  of 
Admiralty  condemns  a  prize,  declares  who  are  the  captors,  and 
orders  a  distribution  accordingly.  On  appeal  to  the  Superior 
Ooart  of  Admiralty,  that  Court  reverses  his  judgment,  and  dire<^ 
a  different  distribution.    The  judge  below  refuses  to  obey  the 

asutence,  and  persists  in  distributing  the  proceeds  of  the  prize 
agreeably  to  his  own  decree.  A  suit  is  brought  here, to  compel 
the  judge  to  perform  the  decree  of  the  Superior  Court  Was  flie 
case  or  question  of  prize  at  rest  t  —  or  was  there  not  something 
more  to  oe  done  by  the  Superior  Court  to  enforce  this  sentencel 
Can  ours  be  a  proper  Court  to  decide  between  the  sentences  of 
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seamen  might  recover  at  common  law  their  prUe  money,  doe 
under  the  decree  of  the  Court  of  Admiralty  of  Fennfiylvaiiia. 

I  find  from  my  notes,  that  the  cireuynataDoeB  attending^  thai 
action  were  as  follow.    The  plaintiff  was  appointed  agent  &r 
forty-three  seamen  on  board  the  privateer  brig  Holker,  to  re- 
ceive their  prize  money.    The  defendant  was  marshal  of  the 
Court  of  Admiralty  of  Pennsylvania,  where  two  of  the  prizes 
were  libelled,  condemod,  and  sold.    The  plaintiff,  on  the  27tb 
December,  1781,  gave  a  bond  to  the  commonwealth  in  S,500/. 
penaltv,  conditioned  to  account  faithfully  with  the  s^am^u,  and 
to  pay  over  the  shares  unclaimed  within  one  year,  to  the  use  of 
the  corporation  of  contributors  to  the  Pennsylvania  hospital 
The  judge  of  the  admiralty  on  that  day  also  issued  a  warrant  to 
the  defendant,  to  deliver  over  the  goods  and  money  due  to  the 
owners  and  seamen,  or  their  agenta,  oh  the  diffei^nt  prizes ;  to 
which  he  made  return,  that  the  goods  and  money  were  ready  to 
be  delivered  over*    That  suit  was  brought  to  recover  the  prize 
money  due  to  the  plaintiff's  constituents.   The  marshal  had  paid 
a  considerable  part  and  rendered  his  aooount^  but  some  of  the 
items  therein  were  disputed.    The  Court,  on  full  argument,  re* 
solved  that  the  agent  might,  as  a  common  head  or  centre  for  the 
captors  and  hospital,  under  the  right  a^nired  by  the  acts  of 
assembly  of  8th  March  and  22d  September,  1780,  institute  a  suit 
in  his  own  name,  as  the  captors  themselves  might  have  done; 
and  as  the  question  respecting  jtW^^  cr  no  prize  could  not  come 
into  controversy,  he  might  recover  the  money  due  to  them 
by  the  admiralty  decree,  they  having  a  vested  interest  therein,  un- 
der the  acts  of  congress  and  the  legislature.    The  marshal  h«d 
returned  to  the  judge,  that  he  had  the  goods  and  money  ready 
to  be  delivered  to  the  captors  or  their  agent,  and  this  was  held 
to^  amount  to  a  written  promise  to  pay  the  same  to  the  plaintiff, 
Henderson,  as  agent  of  the  seamen. 

The  two  cases  are  not  analogous ;  they  possess  distinct  prom- 
inent  features.  In  the  former  cause  there  was  no  question  who 
were  the  captors,  or  how  the  booty  was  to  be  divided  ;^^n 
were  no  discordant  decrees  of  different  marine  Courts,  no  dis- 
pute respecting  the  constitutional  powers  of  the  judicBtnre 
which  pronounced  the  final  decree;  here  they  all  fully  exist, 
and  a  Common  Law  Court  at  Lancaster  was  called  on  tf>  csny 

into  execution  the  decree  of  the  Court  of  Appeals  against  the 
executors  of  the  state  judge,  and  in  derogation  of  the  decree  be 
had  given,  sanctioned  by  the  verdict  of  a  jury. 

On  the  first  point  it  is  not  absolutely  necessary  to  give  an  opin- 
ion, whether,  if  the  resolve  of  oon&;ress  had  been  abeolrtU  and 
imperative^  instead  of  being  barely  reoommendatoryj  as  to  the 
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establishment  of  Courts  of  AdmiraHj  in  the  different  states,  and 
the  law  of  any  one  state  bad  been  repugnant  thereto,  such  reso- 
lution would  be  supreme,  and  control  the  law  of  the  individual 
state ;  or  to  attempt  to  define  the  former  powers  of  the  congress, 
by  fixing:  how  far  they  reached  anterior  to  the  accession  of  Mary- 
land  to  the  confederation,  on  the  1st  March,  1781.      I  am,  how- 
ever,  compelled  to  say,  that  the  powers  of  the  congress  must 
necesaarily  be  supposed  to  have  been  co-eztensive  with  the  great 
objects  which  America  then  had  in  view,  and  competent  to  pro- 
tect and  advance  the  united  interests  of  the  whole.    It  is  suffi- 
cient)  in  my  idea,  tor  the  decision  of  the  case  before  us,  to  ob- 
serve that  the  present  suit  resting  on  the  judgment  in  Lancaster 
county  as  its  basis,  if  the  then  plaintiffs  were  not  legally  entitled 
to  re<K>  ver  against  the  executors  of  Mr.  Ross,  the  action  now  be- 
fore the  Court  is  not  sustainable.    8  Term  Rep.  377. 

1  have  only  to  add,  that  it  would  have  also  afforded  me  much 
pleasure  if  this  argument  had  been  conducted  before  the  judges 
of  the  Supreme  Court  of  the  United  States*      We  formerly  in- 
dulged ourselves  with  hopes  of  it,  when  the  jury  were  discharged 
in  an  action  between  the  now  plaintiffs  and  Thomas  Leaning, 
in  January  term  last,  whore  the  same  points  came  in  question. 
We  may  be  considered  in  some  remote  degree,  as  parties  to  the 
present  suit,  and  the  decision  of  the  federal  judges  would  prob- 
ably have  given  more  general  satisficiction.    But  our  opinion  has 
been  insisted  on,  and.  we  are  bound  to  give  it.    On  the  best  con- 
sideration, therefore,  that  I  have  been  able  to  give  the  subject,  I 
find  myself  constrained  to  give  my  voice,  that  judgment  be  en- 
tered for  the  defemlant. 

Smithy  J.  I  had  the  honor  of  being  one  of  the  committee  of 
the  house  of  assembly,  who  met  a  committee  of  congress  in  con- 
ference on  the  business  of  the  eloop* Active.  Being  fully  sensi- 
ble of  the  difficulty  of  eradicating  early  prejudices,  I  intended 
to  have  declined  giving  any  opinion  on  the  points  argued  before 
the  Court ;  but  I  will,  however,  now  say,  that  I  perfectly  agree 
with  the  judge  who  last  delivered  his  sentiments.  Were  it 
necessary  to  give  my  sentiments  on  the  first  point,  I  should  in- 
cline to  the  opinion  of  the  chief  justice  respecting  it  On  one 
point,  I  have  novdifficulty  in  saying  that  no  action  would  lie 
agamst  a  judge,  for  what  he  does  in  that  character.  In  addition 
to  the  cases  already  cited  on  that  head,  see  12  Go.  24, 25. 7  Mod. 
81.  Garth.  494,  497.  Hardr.  71-  Holt.  895. 14  Vin.  579. 

Judgment  for  the  defendant,  by  all  the  Oourt 
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Bbnjahin  Fuller  vs.  Abohibald  WCalu 

Where  the  voyage  is  lost,  though  the  property  insured  be  not  dtmsged  to 
one-half  of  its  yalue,  the  insured  may  abandon  and  claim  aa  for  a  total  Umsi 
but  if  he  receives  intelligence  of  a  loss  ftrom  one  who  is  not  his  fiictor  or  con- 
signee, and  acts  in  pursuance  of  it,  but  does  not  quickly  and  unequiTocaUty 
make  an  abandonment,  he  shall  not  afterwards  on  subsequent  events  tam  a 
partial  into  a  total  loss. 

Oask.  On  a  policj  of  insurance,  snbscribed  bj  the  defend* 
ant  (amongst  others),  on  the  sloop  Mary,  William  Sonthem, 
master,  from  the  port  of  Philadelphia  to  Trinidad,  with  a  danse 
therein,  that  the  assured  might  labor  and  travail  in  case  of  a  lose, 
without  prejudice  to  the  insurance. 

The  plaintiff  shipped  flour  on  board  the  sloop,  amounting  88 
per  invoice  to  9352.  Ss.  4e2.    The  sloop  sailed  from  Philadelphia 
on  the  5th  May,  1789,  met  with  a  violent  gale  of  wind  on  her 
passage,  which  greatly  injured  her  sails  and  rigging,  and  made 
her  ship  much  water,  and  on  the  10th  June  following  she  made 
for  the  first  port,  and  arrived  at  the  island  of  St.  Bartholomew 
on  the  20th  June,  in  distress,  on  which  day  captain   Southern 
made  his  regular  protest.      On  the  22d  Jnne  a  aurvey  was  had 
on  the  sloop,  and  it  was  found  she  could  not  keep  the  sea,  and 
on  the  24th  it  was  found  on  a  survey  of  the  cargo,  that  it  had 
received  damage  in  certain  specified  proportions,  the  plaintiff's 
adventure  having  been  greatly  damaged  by  water. 

The  captain  on  his  arrival  at  St.  Bartholomew,  applied  to 
Nicholas  Dawes,  esq.,  a  merchant  of  repntation  there,  who  by 
letter  of  8d  July,  1789,  informed  the  plaintiff  of  what  had  hap- 
pened, that  his  fionr  was  so  damaged  it  could  not  be  re-shipped, 

and  that  there  was  but  little  prospect  of  selling  it  at  first,  but  that 
from  some  fortunate  circumstances  the  cargo  was  at  length  dis- 
posed of  for  8067  dollars. 

It  appeared  on  the  trial  that  one  Samuel  Keith,  a  lad  about 
16  years  old,  was  in  the  plaintiff's  compting  house,  when  this 
letter  was  received  in  Philadelphia,  on  the  28d  July.  His  master 
was  then  at  Cape  May,  but  previous  to  his  going  there,  had  given 
him  directions,  in  cases  of  moment,  to  apply  to  Mr.  Joseph 
Fisher,  merchant,  for  his  advice  and  assistance.  By  his  order, 
the  underwriters  in  the  city  were  called  upon  and  shown  this 
letter.  Accordingly  a  number  of  them  met  on  the  next  day,  and 
a  new  policy  was  opened,  and  subscribed  by  them  on  the  return 
carffo,  for  the  benefit  of  the  plaintiff  and  those  concerned.  Fisher 
and  three  of  the  insurers  were  of  opinion,  that  thecargo  belonged 
to  the  former  underwriters,  but  no  advice  or  directions  were 

Jiven  by  the  latter  what  steps  should  be  pursued.  On  the  28th 
uly,  the  plaintiff  returned  to  Philadelphia,  from  Cape  May,  and 
approved  of  what  had  been  done.  Captain  Southern  retonied 
also  from  St  Bartholomew,  to  Philadelphia^  on  the  29th  Juljr,  in 
the  sloop  Mary,  having  procured  a  mainsail  from  St.  Enstatiofl. 
He  brought  dispatches  from  Mr.  Dawes,  but  no  money,  pretend* 
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ing  that  he  had  been  robbed  off  the  coast  of  24Y0  dollars,  the 
net  proceeds  of  the  cargo,  which  Dawes  had  delivered  to  him. 
The  inconsisteDcy  of  his  story  and  sngpicion  of  his  cpnduct  in- 
daced  the  plaintiff  and  the  underwriters  to  agree,  that  a  snit 
should  be  brought  against  him  in  the  name  of  the  plaintiff,  but 
without  prejudice  to  the  claims  of  either.  A  recovery  was  after- 
wards had  thereon,  and  Southern  escaped  out  of  jail  on  the  ca. 
m.  for  which  a  suit  had  been  commenced  against  the  sheriffs  and 
wlks  still  depending. 

On  the  6th  November,  178S,  the  plaintiff  formally  abandoned 
the  cargo  by  letter,  but  his  proposition  was  rejected  by  the  un- 
derwriters. He  received  two  other  letters  from  Mr.  Dawes, 
dated  July  7th  and  20th,  1789,  which  were  read  on  the  trial.  It 
was  proved  that  St.  Bartholomew  lying  to  the  leeward  of  Trini- 
dad, the  voyage  from  the  former  to  the  latter  island  might  be 
made  in  a  fast  sailing  vessel  in  seven  or  eight  days. 

On  the  foregoing  facts,  it  was  agreed  that  a  verdict  should  be 
found  for  the  plaintiff  for  1232. 1^.  6d.  as  for  a  total  loss,  subject 
to  the  Court's  opinion,  whether  on  the  facts  thus  proved,  it  could 
be  considered  as  a  total  or  partial  loss  ?  And  if  the  former,* 
whether  an  abandonment  had  been  made  in  due  time  ? 

The  cause  was  tried  in  January  term  last,  by  Messrs.  Lewis 
andTilghman,  for  the  plaintiff,  and  by  Messrs.  Ingersol  and  Levy, 
for  the  defendant ;  and  was  argued  ailterwards  by  them,  the 
same  term. 

For  the  plaintiff,  it  was  contended,  that  the  matter  before  the 
Court  must  b^  considered  in  the  nature  of  a  motion  for  a  new 
trial,  and  not  as  a  case  stated,  or  a  special  verdict.  The  Oourt 
here  will  weigh  all  the  testimony,  and  draw  inferences  there* 
from. 

It  is  obvious,  that  the  sloop  was  not  fit  to  go  to  sea  again,  " 
without  considerable  repairs.  She  had  shipped  much  water  in 
the  course  of  her  passage  outwards ;  the  cargo  was  greatly  dam- 
aged, particularly  the  plaintiff 's  flour ;  and  in  a  warm  climate, 
in  the  midst  of  summer,  it  could  not  have  proceeded  to  a  warmer 
climate  without  extreme  risk.  Wherever  a  vessel  does  not  ar- 
rive at  her  destined  port,  or  the  voyage  is  lost,  the  insurers  must 
answer  as  for  a  total  loss.  The  insured  may  abandon,  if  .the 
damage  jezceed  half  the  value  of  the  thing.  Le  Guidon,  c.  7, 
art  1.  So  if  the  voyage  be  absolutely  lost,  or  not  worth  pur- 
suing ;  if  the  salvage  be  one  half;  if  further  expense  be  neces- 
sary, and  the  insurer  will  not  engage  at  all  events  to  bear  that  ' 
expense;  and  in  many  other  cases.   Parke  on  Insur.  164.    Cites 

S  Burr.  1209.    If  neither  the  thing  insured,  nor  the  voyage,  be 
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lost,  and  the  damage  do  not  amount  to  one-half  of  the  yalae«tiie 
owner  shall  not  be  allowed  to  abandon.  Parke,  165.  Cites  1 
Term  Bep.  191.  The  captain  has  not  an  arbitrary  power  bj 
his  act  to  make  the  loss  either  partial  or  total,  as  he  pleases.  If 
the  voyage  be  lost,  or  not  worth  pursuing,  insured  may  abandon. 
Parke,  174, 175,  176.  Oites  Dongl.  219.  So  if  the  underwriter 
refuse  to  bear  the  expenses,  where  the  salvage  is  high,  and  the 
other  expenses  great.  Parke,  180,  181.  Oites  2  Burr.  1198.  1 
Bl.  Kep.  276.  The  true  way  of  considering  a  policy,  is  as  an 
insurance  on  the  ship  for  the  voyage.  Parke,  187.  Cites  1  Term 
Bep.  187.  In  this  instance,  it  was  a  contract,  that  the  goods 
should  arrive  at  Trinidad. 

As  to  tfaie  time  of  making  an  abandonment,  positive  r^^ols- 
tions  in  different  counties  have  fixed  a  precise  period,  before  the 
insured  shall  be  at  liberty  to  abandon,  in  the  case  of  a  mere  ar- 
rest or  embargo,  by  a  prince,  not  an  enemy.    Parke,  170.    Cites 
2  Burr.  683.    But  the  time  of  making  an  abandonment  is  not 
fixed  by  the  laws  of  England ;  yet  it  must  be  done  in  a  reason- 
able time,  according  to  the  circumstances  of  the  case.    Parke, 
02,  192, 193.    1  Term  Bep.  616.  2  Term  Bep.  407.    It  is  not 
meant  that  the  same  strictness  shall  be  applied  to  abandonments 
as  in  the  cases  of  bills  of  exchange  or  promissory  notes  indorsed 
and  dishonored.    1  Term  Bep.  614.    The  plaintiff's  young  clerk 
Keith,  was  not  bound  to  abandon,  nor  would  it  be  reasonable  to 
expect  it  from  the  plaintiff,  on  the  very  day  of  his  return  from 
Gape  May ;  and  the  day  following.  Southern  returned  without 
the  money.    But  there  was  an  actual  abandonment  by  Keith, 
who  actually  showed  the  underwriters  then  in  town,  the  letter 
from  Mr.  Dawes  the  day  it  came  to  hand,  and  the  next  day  they 
met  and  took  measures  for  their  common  safety.   At  all  events, 
all  the  underwriters  to  the  first  policy,  except  one,  subscribed 
the  second  policy.    An  abandonment  may  be  in  any  form,  noti- 
fying the  intention  of  the  parties.    Wesk.  6, 7,  376.    The  insm^ 
ers  did  all  they  could  to  procure  payment  from  Southern.  Nott 
ing  more  could  have  been  done,  if  they  had  received  the  most 
formal  notice  of  abandonment.    If  the  insured  does  no  act  to 
abandon,  it  must  be  considered  as  a  partial  loss.    1  Term  Bep* 
615.    Here  there  was  an  act  done  by  the  plaintiff's  derk. 

Besides,  on  a  dispute  taking  place  between  insurers,  and  the 
plaintiff  on  the  20th  July,  they  agreed  that  a  suit  should  be 
brought  in  the  name  of  the  latter,  for  their  common  benefit; 
and  where  one  party  pursues  a  middle  course  pointed  out  by  the 
other  party,  the  latter  must  abide  by  the  event  of  his  own  inte^ 
ference.    2  Term  Bep.  414. 

If  the  plaintiff  then  did  not  formally  abkndoni  it  was  owing  to 
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tiie  conduct  of  the  nnderwriters ;  and  therefore  the  time  of  aban- 
donment must  be  considered  as  prolonged  by  mataal  consent. 
SuQh  conduct  will  supersede  the  necessity  of  notice.  See 
Parke,  178. 

Bat  independent  of  the  foregoing  observations,  it  is  appre- 
hended to  be  a  material  circumstance  in  this  case  that  the  sloop 
did  not  go  into  the  hands  of  the  plaintiff's  agent  or  consignee^ 
but  to  Mr.  Dawes,  who  must  be  considered  a  mere  stranger  as 
to'jhim.      A  letter  from  Dawes,  therefore,  did  not  carry  such 
information  as  the  plaintiff  was  bound  to  receive  or  to  credit    It 
was  the  mere  tale  of  a  third  person,  on  which  the  plaintiff  was 
neither  obliged  to  give  notice  of  an  abandonment  to  the  under- 
WTitera,  or  to  take  any  decided  step  whatever.    The  not  con- 
cealing this  letter,  and  the  frank  communication  of  it  to  the 
insurers,  will  surely  not  be  objected  by  them  as  an  argument 
that  the  plaintiff  shall  not  recover  as  for  a  total  loss. 

For  the  defendant,  it  was  urged  on  the  first  point,  that  there 

was  no  natural  or  moral  impossibility  as  to  the  sloop  going  to 

Trinidad.     She  had  got  a  mainsail  from  St.  Enstatius,  and  bad 

returned  to  Philadelphia.    Why  not  then  go  to  Trinidad,  which 

was  bat  seven  or  eight  days  sail  from  St.  Bartholomew!    It 

is  admitted  by  the  plaintiff  that  the  captain  could  not  change  a 

partial  into  a  total  loss ;  it  was,  therefore,  a  deviation  in  him  to 

come  to  Philadelphia,  instead  of  pursuing  his  destined  voyage 

to  Trinidad,  which  would  excuse  the  underwriters.    Besides,  the 

goods  were  not  damaged  to  the  amount  of  half  of  their  value, 

which  the  books  lay  down  as  necessary  in  such  cases  to  entitle 

the  party  to  abandon.    The  owners  caii  only  abandon  when 

there  is  a  total  loss.    Parke,  188 ;  2  Burr.  1213. 

On  the  second  point.  Losses  on  insurance  are  of  three  kinds : 
Ist,  a  small  or  slight  one.  2d,  where  the  object  insured  Is 
totally  lost,  as  by  the  vessel  foundering.  3d,  where  the  voyage 
is  defeated,  or  where  the  property  is  damaged  fit  least  one-half 
in  point  of  value.  The  abandonment  is  at  the  election  of  the 
party  insured ;  he  must  do  the  first  act.  Before  the  insured  can 
demand  as  for  a  total  loss,  he  must  abandon  to  the  underwriters. 
Parke,  161.  Though  in  all  cases  the  insured  has  a  right  to  say 
he  will  abandon,  yet  he  cannot  by  saying  he  will  abandon,  turn 
^  partial  into  a  total  loss.  lb.  162.  The  notice  of  abandonment 
must  be  given  the  Jlrat  opportunity  (1  Term  Rep.  613),  and  the 
intention  must  be  shown  by  some  plain  act.    lb.  615. 

The  settled  mode  of  estimating  an  average  loss  on  an  insur- 
&Tice  is,  that  the  underwriters  shall  pay  such  proportion  or  aii- 
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617),  ^'  When  the  acooant  of  a  loss  has  reached  the  assured,  the? 
must  take  their  election  whether  they  will  abandon  or  not;  if 
they  do,  they  mast  give  notice  of  their  intention  to  the  underwri- 
ters within  a  reasonable  time;  if  they  act  otherwise,  the  j  cannot 
be  permitted,  at  any  subsequent  period,  to  change  the  partial 
into  a  total  loss/' 

The  chief  justice  delivered  the  opinion  of  the  Court  in  Jannaty 
term  last,  to  the  following  effect :  — 

The  circumstances  which  were  disclosed  in  evidence  on  the 
trial,  that  the  sloop  was  much  injured  by  the  gale  of  wind,  and 
consequently  needed  many  repairs  at  St.  Bartholomew,  an  island 
different  from  the  destined  port,  and  in  a  warm  latitude,  and  the 
considerable  damage  which  the  plaintiff's  flour  sustained  in  tbe 
passage,  induce  us  udanimously  to  think  that  the  voyage  was 
lost,  aqd,  consequently,  the  plaintff  might  have  abandoned  and 
claimed  as  for  a  total  loss. 

On  the  second  point,  the  law  cases  are  clear,  that  the  insured 
must  abandon  immediately  on  receiving  notice  of  a  loss,  or  with- 
in a  reasonable  time,  if  he  would  demand  as  tor  a  total  loss. 
His  election  cannot  be  suspended  until  future  events  arise.  It 
must  be  quick  and  unequivocal^  and  his  abandonment  must  be 
pure^  simple^  and  unconditionai.  Wesk.  7,  cites  2  Valin'sCom. 
143.  The  insurers  are  hereby  enabled  to  take  measures  for  their 
own  security,  which  thoy  cannot  otherwise  effect.  The  plaintiff's 
clerk  received  intelligence  of  the  loss  on  the  23d  Jnly,  and  bodi 
he  and  Mr.  Joseph  Fisher  must  be  considered  as  his  agents,  and 
he  moreover  approved  of  what  they  had  done.  But  no  election 
is  made  in  pursuance  of  this  intelligence  until  above  three 
months  atlerwards.  To  entitle  the  plaintiff  to  a  compensation 
for  a  total  loss,  there  should  have  been  an  absolute  abandonment 
between  the  23d  and  29th  July,  of  which  we  have  no  evidence. 
On  the  6th  November  he  gives  formal  notice  of  his  abandon- 
ment to  the  underwriters,  which  would  imply  that  no  previooB 
notice  of  his  election  had  been  given.  Though  the  agreement 
of  the  plaintiff  and  the  underwriters,  on  the  80th  July,  to  sne 
Captain  Southern  in  the  name  of  the  plaintiff,  may  account  for 
the  subsequent  delay,  yet  no  satisfactory  reason  has  been  given 
why  the  election  of  abandonment  was  not  made  and  signified  to 
the  insurers  before  that  time.  The  event  was  then  certain,  that 
Southern  had  returned  to  Philadelphia  without  the  net  proceeds 
of  the  cargo  sold  at  St.  Bartholomew,  and  the  plaintiff  could  not 
afterwards  make  his  election. 

No  cases  have  been  shown  to  us  evincing  that  information  of 
a  loss  must  of  necessity  come  from  a  factor  or  consignee,  before 
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the  insured  is  put  to  his  election;  bat  if  such  were  the  mercan- 
tile law,  the  plaintiff  having  acted  in  pnrsuance  of  the  intelii- 
jCence  received  for  his  own  security,  he  has  adopted  the  acts  of 
Mr.  Dawes,  and  made  him  his  agent. 

We  are  therefore  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover  of  the  defendant,  as  for  a  total  loss,  under  all  the  circum- 
stances of  this  case. 

The  plaintiff's  counsel  hereupon  prayed  that  they  might  be 
permitted  to  argue  the  case  again,  and  that  no  judgment  should 
be  entered  at  this  term  for  the  plaintiff;  to  which  the  Court 
gave  their  assent. 

The  case  was  afterwards  argued  the  second  time  by  the  same 
connsel,  at  the  last  September  term,  when  the  reporter  was  not 
present,  but  no  new  law  authorities  were  cited  on  either  side,  as 
he  is  informed ;  but  the  plaintiff's  counsel  laid  considerable 
stress  on  the  circumstance,  that  Mr.  Dawes  could  not  be  consid- 
ered as  the  agent  or  oonsiffnee  of  the  plaintiff,  and  therefore  he 
was  not  bound  thereon  to  give  any  notice  of  abandonment  to 
the  underwriters ;  to  which  the  defendant's  counsel  repeated  in 
substance  the  answers  which  they  had  before  given. 

The  Court  held  the  matter  under  advisement,  unt;}!  this  term ; 
and  now,  the  chief  justice  having  stated  the  circumstances  of 
the  case,  declared  the  unanimous  opinion  of  the  Court,  that  the 
plaintiff  was  entitled  to  recover  only  an  average  loss  from  the 
defendant,  and  that  they  saw  no  sufficient  reason  to  change  the 
sentiments  which  they  had  expressed  at  the  last  January  term. 
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Retnm  to  a  eerUorari  on  a  recovery  before  the  mayor  in  debt  on  a  by- 
law, need  not  set  oat  the  evidence ;  it  is  no  conviction. 

It  18  a  fiital  exception  to  such  a  recovery,  tliat  a  summons  has  issued  on  two 
different  charges,  and  a  Judgment  had  on  one,  without  taking  notice  of  the 
other. 

A  city  ordinance  inflicting  a  penalty  on  persons  placing  goods  on  their 
porches  or  cellar  doors,  projecting  more  than  six  inches  into  the  street,  is 
bad. 

Certioeari  to  the  mayor  of  the  city  of  Philadelphia. 

The  mayor  returned  that  the  defendant  was  summoned  before 
him  to  answer  the  plaintiff  in  a  plea  of  debt  under  40«.  "  for 
placing  goods  on  the  footway  of  the  street,  and  on  hie  porch^^^ 
contrary  to  an  ordinance  of  the  mayor,  aldermen,  and  citizens  of 
^iladelphia  entitled  '^  A  supplement  to  an  ordinance,  entitled 
^  ordinance  for  the  suppression  of  nuisances^  and  enforcing 
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as  well  as  the  beaaty  of  the  city.    The  act  of  1769  does  not  con- 
firm the  right  of  the  citizens  in  every  possible  use  of  their  porches 
and  cellar  doors,  extending  into  the  street  four  feet  three  inches. 
It  only  restricts  them  from  making  or  netting  them  up  beyond 
that  distance,  under  a  penalty.    The  preamble  to  the  45th  section 
shows,  that  the  obstruction  of  the  streets  was  one  of  the  objects 
intended  to  be  guarded  against;  and  it  could  not  be  the  inten- 
tion of  the  legislature,  while  they  declare  in  the  46th  section, 
that  porches  and  cellar  doors  exceeding  the  above  dimensions^ 
and  that  bulks,  jut  windows,  and  other  incumbrances  shall  pay  a 
yearly  sum,  until  they  are  reduced  or  taken  away,  that  the  inhab- 
itants should  have  the  most  absolute  and  unlimited  use  of  their 
porches  and  cellar  doors  for  all  purposes  whatsoever,  or  be  eo- 
titled  to  encumber  them  with  goods  and  packages  for  any  length 
of  time.     Their  intention  must  have  been,  to  confine  porches 
and  cellar  doors  to  their  common,  natural,  and  reasonable  nses. 

This  appears  still  more  strongly  from  the  47th  section  of  the 
act,  prohibiting  signs,  sign-posts,  boards,  poles,  or  other  devices 
or  things  whatsoever,  denoting  their  place  of  residence,  their  oc- 
cupation, or  business,  or  the  merchandise  or  things  which  aoy 
persons  have  to  dispose  of,  from  being  set  up  in  the  streets,  lanes, 
or  alleys,  except  in  the  case  of  inns ;  and  the  street  commission- 
ers are  expressly  authorized  to  remove  all  manner  of  obstmo- 
tions  to  the  passage  through  the  streets.  And  the  subsequent 
proviso  declares,  that  this  shall  not  prevent  persons  from  setting 
up  any  such  sign,  or  other  device  or  thing  whatsoever,  against  the 
walls  of  their  several  dwellings,  so  that  the  same  shall  not  pro- 
ject or  extend  into  the  said  streets,  lanes,  or  alleys  more  than  six 
inches. 

It  is  therefore  submitted  to  the  Court,  that  this  ordinance,  so 
far  from  being  repngnant  to  the  laws  of  the  state,  or  abridging 
or  altering  the  rights  of  the  inhabitants  to  the  proper  use  of  their 
porches  or  cellar  doors,  is  in  strict  conformity  to  the  letter  and 
spirit  of  the  act  which  prohibits  persons  from  having  any  de- 
vice or  thing  whatsoever  denoting  their  business  or  merchandise 
for  sale,  which  shall  extend  into  the  streets  more  than  six  inches. 
And  consequently  this  regulation  is  good  in  law,  and  benefidal 
to  the  citizens. 

The  Oourt  gave  no  opinion  herein  at  the  last  term,  and  Mr. 
Wilcocks,  at  his  request,  was  now  again  heard  this  term  in  behalf 
of  the  city  ordinance,  when  he  enforced  his  former  obeervatioDs; 
and  afterwards  the  chief  justice  delivered  the  opinion  of  the 
Oourt. 

We  are  unanimously  of  opinion,  that  this  by-law  ia  bad  in 
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iteelf.  Under  the  act  of  1769,  the  citizens  are  entitled  to  have 
porches,  cellar  doors,  and  steps  extending  four  feet  and  three 
inches  into  the  streets,  which  may  be  fifty  feet  in  width.  City 
ordiDances,  under  the  express  terms  of  the  charter  of  incorpora- 
tion, shall  not  be  repugnant  to  the  laws  of  the  state.  But  this 
ordinance  prohibits,  under  a  penalty,  the  citizens  from  the  due 
use  of  their  porches,  secured  to  them  by  an  act  of  the  legislature. 
"  They  shall  not  place  their  goods,  &c.,  on  any  porch,  or  on  or 
over  a  cellar  door,  or  suspend  them  from  a  pent  house,  if  they 
project  more  than  six  inches  towards  the  street." 

The  citizens,  therefore,  claimed  the  due  enjoyment  of  their 
porches,  by  law ;  and  they  might  as  well  be  restricted  from  sit- 
ting in  them,  or  making  any  other  use  of  them,  as  from  placing 
goods  thereon. 

The  47th  section  of  the  act  of  1769,  must  clearly  be  restrained 
to  signs  J  or  other  devices  of  the  like  nature^  denoting  the  occupa- 
tions or  business  of  the  party,  and  the  words,  fairly  construed, 
will  bear  no  other  sense. 

Persons  should  not  be  prevented  from  mBlnug  tL  reasonable 
use  of  their  property.  It  is  not,  however,  our  idea  that  porches 
may  be  built  in  any  form  whatever,  or  that  they  may  be  erected 
so  as  to  reach  up  to  the  second  story  of  the  houses,  or  to  any 
other  extravagant  height  or  size;  for  this  would  be  highly  un- 
reasonable in  itself.  But  we  hold  that  such  porches  as  had 
usually  been  made  and  occupied  before  the  act  of  1769,  are  se- 
cured to  the  owners,  with  their  full  enjoyment,  and  that  a  by- 
law, restrictive  of  this  legal  ri^ht,  is  not  good. 

As  to  the  other  exception,  the  record  should  be  good  in  all  its 
parts.  It  is  uncertain  whether  the  evidence  warranted  the 
judgment  ^^  for  placing  the  goods  on  the  footway  of  the  street," 
as  well  as  on  the  porch ;  if  it  did,  the  judgment  was  for  too  small 
a  sum ;  if  it  did  not,  we  cannot  discover  on  which  clause  of  the 
ordiuance  the  mayor  gave  judgment,  and  there  is  so  entire  an 
uncertainty  therein,  that  we  could  not,  independent  of  the  un- 
ooDstitutionality  of  the  by-law,  award  a  confirmation  thereof. 
The  proceedings,  therefore,  on  both  grounds,  must  be  quashed. 
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APRIL  TEEM,  1795. 

PRESENT  — M'KEAN.  CHIEF  JUSTICE,  SHEPPEN,  TEATES,  AKD 

SMITH,  JUSTICES. 


BsspuBLiOA  t;^.  GuASDiAiTs  OF  THE  FooB,  in  the  citj  of  Phila- 
delphia. 

Mandamui  will  not  lie  to  the  gaardians  of  the  poor  in  the  city  of  Phlhdd- 
phia,  to  continue  three  of  the  old  managers  to  superintend  the  alms  hoiw 
and  house  of  employment,  for  the  succeeding  six  months. 

Motion  by  Messrs.  Ingersol  and  Bradford,  for  a  mle  to  show 
cause  why  a  mandamus  should  not  issue  to  the  guardians  of  the 
poor,  in  the  city  of  Philadelphia,  to  proceed  to  an  election  of 
three  managers  of  the  alms  house  and  house  of  employment, 
their  election  and  appointment  on  the  25th  March  last  having 
been  defective  and  illegal. 

They  contended  that  the  guardians  of  the  poor  not  having 
appointed  three  of  the  old  managers  to  superintend  the  ahns 
house  and  house  of  employment,  was  pregnant  with  incon- 
veniences, as  it  introduced  persons  into  offices  with  the  duties 
whereof  they  were  wholly  unacquainted,  and  that  the  offices  d 
managers  and  overseers  of  the  poor  were  distinct  in  their  nature. 
Though  the  law  of  the  25th  March,  1782,  was  not  very  explicit 
on  this  head  in  terminia^  yet  the  intention  of  the  legislature  wu 
sufficiently  evident  from  the  6th  section  thereof  (2  Dall.  St 
L^ws,  19),  ^^  that  there  should  always  be  some  experienced  per 
sons  in  office;"  and  this  Court  was  competent  to  mould  the 
act  into  form  and  judge  of  its  true  meaning.  They  insisted 
that  the  uniform  practise,  since  the  year  1788  (when  the  event- 
ual new  corporation  of  the  guardians  of  the  poor  took  place, 
under  the  provisions  of  that  act),  had  been  to  leave  three  of 
the  old  managers  in  office  for  the  succeeding  six  months,  and 
thereby  their  duties  were  readily  and  easily  discharged,  and 
that  this  usage  had  greM^  weight.  The  cognizance  of  seamen's 
wages  in  the  admiralty,  1  Salk.  38,  the  Courts  of  Quarter  Ses- 
sions originating  matters  of  apprenticeship,  1  Stra.  704,  and 
maintenance  of  the  poor,  per  aaltum^  Comb.  321,  and  cases  of 
warrants  of  distress  for  poor  rates.  Comb.  342, 1  Lord  Eaym.43, 
have  all  been  determined  merely  on  the  footing  of  usage.  The 
interests  of  the  community  were  involved  in  the  present  measure, 
and  it  was  hoped  that  the  Court  would  interpose  therein. 

Mr.  Rawle,  e  contra  for  the  guardians,  denied  that  either  the 
act  of  1782  or  that  of  27th  March,  1789  (2  Dall.  St  Laws,  685), 
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restrained  them  to  the  appointment  of  any  of  the  old  members ; 
bat  the  legislature  had  left  it  in  their  discretion  to  appoint  buj 
six  of  their  own  nnmber.  He  denied  the  extent  of  the  nsage 
aflserted  on  the  other  side. 

JPer  Ouriam.    The  practise  was  certainly  a  good  one,  to  leave 
in  three  of  the  old  managers  on  a  new  appointment,  and  tended 
to  train  ap  new  members  to  a  ready  discharge  of  their  offices. 
Bat  the  legislature  have  not  thought  proper  to  put  the  guardians 
under  this  restriction ;  the  appointment  is  left  to  their  discretion, 
and  one-half  of  the  overseers  are  succeeded  by  others  every  six 
months.     We  should  go  too  far  in  saying  that  the  late  election 
has  been  defective  and  illegal.    The  legislature  only  can  give  a 
fuU  and  complete  remedy,  and  through  them  application  for  re- 
dress uinst  be  sought,  if  inconveniences  arise  from  appointments 
similar  to  the  present 

Motion  overruled. 


CflABLBs  Pulaski  vs.  Ezvkeel  King. 

A  mortgage  payable  by  inBtalmeiits,  all  of  which  become  due  within  seveD 
years  next  after  an  inquisition  taken,  must  be  taken  into  consideration  by  the 
JnroTB. 

Motion  to  set  aside  an  inquisition. 

The  defendant  had  executed  a  mortgage  to  the  plaintiff  for 
8666  dollars  and  67  cents,  payable  by  instalments,  the  last 
whereof  would  not  become  due  until  the  month  of  July  next. 
Bonds  had  accompanied  it,  on  one  of  which  judgment  had  been 
entered,  and  afi.fa.  issued  for  2000  dollars,  and  interest  from 
Ist  July,  1794.  The  jury,  in  estimating  the  rents  and  profits, 
took  the  judgment,  only,  into  consideration.  They  refused  to 
consider  the  mortgage,  all  the  periods  of  payment  not  bein^:  past, 
and  therefore  did  not  condemn  the  house  and  lot  seized  and  taken 
in  execution  by  the  sheriff. 

The  Court  set  aside  the  inquisition.  They  declared  that  all 
the  instalments  becoming  due  within  the  seven  years  next  after 
the  jurors  holding  the  inquisition,  ought  to  have  been  regarded 
^y  the  jury  when  Aey  formed  their  judgment.  The  term  "  Re- 
prizes,'' in  the  act  of  assembly  of  Ith  AnnsB  (Prov.  Laws,  50) 
clearly  include  mortgages. 

Mr.  Hallowell,  pro  quer.    Mr.  Wells,  pro  def. 
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William  Hosaok  vs.  Hbitby  Wbavsr. 

No  maricets  overt  in  Pennfljlyania  for  the  aale  of  good& 

Brplevik  for  a  grey  stallion.    Plea,  property  in  defendant 

The  plaintiff  showed  his  property  in  evidence  by  three  wit- 
nesses, and  that  in  the  month  of  Deoember,  1792,  the  stallion 
was  either  lost  or  stolen  ont  of  his  wagon  in  an  inn  yard  in 
Winchester,  in  Maryland.  Afterwards,  in  Jannaiy,  1794,  the 
plaintiff  discovered  him  in  the  defendant's  possession  in  Philft- 
delphia,  claimed  him,  bnt  the  defendant  refused  to  deliver  him 
np. 

The  defendant  foanded  his  claim  on  a  purchase  or  exchange, 
made  between  him  and  one  Patrick  Keating,  in  the  horse  market 
in  this  city,  honajide^  and  for  a  fhll  consideration,  on  the  19th 
December,  1792 ;  and  proved  that  he  had  been  pnblicly  shown 
there,  two  or  three  market  days  before  the  sale. 

And  his  counsel  contended,  that  no  evidence  having  been 
given  to  evince  an  actual  larceny  of  the  stallion,  the  plaintiff  was 
divested  of  his  property  by  the  transaction  in  the  horse  market 

They  argued,  that  at  common  law,  a  sale  in  market  overt  by 
a  party  who  had  no  property,  shall  bind  the  right  of  the  tnie 
owner.  Eely.  35.  And  a  sale  of  stolen  goods  in  a  place  where 
such  articles  are  usually  and  publicly  sold,  will  divest  the  true 
right.  Moor.  360.  The  true  owner  of  goods  does  not  lose  his 
property  unless  by  a  sale  in  a  market  overt.  8  Atky,  49,  51. 
Trover  will  not  lie  after  a  change  of  property  by  a  transfer  in 
market  overt.    2  Espin.  837,  388. 

A  distinction  has  been  created  by  positive  British  acts  of  pu*- 
liament  between  the  sales  of  horses  and  other  personal  property. 
Before  the  statutes  of  2  Ph.  and  Mar.  c.  7,  and  81  Eliz.  c.  12,  the 
sales  of  stolen  horses  in  market  overt  were  conclusive  on  the 
former  proprietors.  Bnt  those  laws  afterwards  pointed  out  par- 
ticular directions  which  were  to  be  pursued,  and  if  not  My 
complied  with,  such  vendees  acquired  no  property.  2  Bl.  Com. 
449,  460,  457. 

Under  the  7th  section  of  the  act  of  assembly  passed  23d  Sep- 
tember, 1780  (made  perpetual  by  an  act  of  9th  December,  178S), 
'^  No  sale  of  any  stolen  horse,  by  virtue  of  this  act,  shall  be 
deemed  a  public  sale  in  market  overt,  so  as  to  change  the  prop- 
erty thereof."  1  State  Laws,  409.  And  from  hence  they  inferred 
that  previous  to  the  passing  of  that  act  there  were  markets  overt 
in  Pennsylvania,  and  that  the  sale  of  a  horse  not  stolen,  in  mar- 
ket overt,  changed  the  property. 

For  the  plaintiff,  it  was  insisted  that  the  universal  opinion  re- 
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ceived  at  the  bar,  was,  that  there  were  no  markets  over^  in 
PeniiBjlvania.  The  expressions  quoted  from  the  law  of  Sep- 
tember, 1780,  may  be  fairly  supposed  to  have  arisen  ex  aJiun' 
danti  oaxUda  of  the  legislature,  that  no  false  notions  should  be 
entertained  of  a  sale  at  public  auction  passing  the  property  of  a 
stolen  horse,  and  repel  all  ideas  of  such  auctions  being  deemed 
markets  overt 

The  policy  of  markets  overt,  as  a  commercial  regulation,  may 
well  be  doubted.    A  variety  of  judicial  decisions  have  however 
eetablished  the  point,  that  no  such  markets  ever  existed  amongst 
us.     Among  others,  in  Thomas  v8,  Hess,  in  replevin,  determined 
by  Mr.  President  Shippen,  in  the  Common  Pleas  of  Philadel- 
pMa  county,  it  was  clearly  resolved,  that  where  a  feather  bed 
had  been  sent  from  Chester  county  to  a  friend  in  the  city,  who 
had  betrayed  his  trust,  by  selling  it  at  public  vandue,  and  an  in- 
nocent purchaser  had  fairly  bought  it,  and  paid  his  money,  the 
original  owner  should  recover.    It  is  not  pretended  in   mercan- 
tile life  amongst  us  that  a  sale  in  any  store  in  the  city  will  change 
the  property,  unless  the  vendor  had  a  title,  and  there  is  much 
less  reason  in,  and  greater  public  inconveniences  result  from  the 
position,  that  a  sale  in  a  horse  market  shall  divest  a  right  to  a 
horse  stolen  by  villainy,  or  lost  by  casualty. 

The  Court  gave  in  charge  to  the  jury  that  the  credibility  of 
the  witnesses,  who  asserted  the  plaintiff's  property,  lay  solely 
with  them.    If  they  had  no  good  reason  to  disbelieve  them,  the 
verdict  should  be  tor  the  plaintiff,  with  such  damages  as  they 
believed  that  he  had  really  sustained.    In  England,  sales  in  &irs 
or  markets  overt,  were  held  to  be  binding  on  all  those  who  had 
property  in  the  articles  sold,  except  in  the  cases  of  stolen  horses, 
which  were  subjected  to  the  regulations  of  thestatutes  of  2  Phil, 
and  Mar.  and  31  Eliz.  2  Bl.  Com.  449.     This  efficacy  of  mar- 
kets overt  arose  from  prescription,  and  was  part  of  the  ancient 
common  law.     But  in  this  government,  we  have  no  such  ancient 
law  or  custom.    On  the  contrary,  the  uniform  determinations  of 
Courts  of  Justice  have  rejected  such  an  usage,  whenever  it  has 
been  relied  on,  and    great  inconveniences  would  arise  from  « 
adopting  it.    We  think  these  resolutions  founded  in  honesty, 
and  the  soundest  and  best  policy.    In  the  language  of  Sir  John 
Kelyng,  '^  They  tend  to  the  advancement  of  justice,  to  make 
men  prosecute  felons,  and  they  will  discourage  persons  from  buy- 
ing stolen  goods,  though  in  a  market  overt ;  for  under  that  pre* 
tense,  men  buy  goods  there  for  a  small  value,  of  persons  whom 
they  have  reason  to  suspect,  which  practise  these  resolutions 
iriU  abate.''  £ely.  48. 
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The  jary  were  of  the  same  opinion,  and  found  a  verdict  for 
the  plaintiff  with  601.  damages  and  6d.  costs. 
Mr.  TilghmAUy  pro  quer. 
Messrs.  Moylan  and  S.  Levy,  pro  def. 


Mast  Jonbs  v%.  Samubl  RmaoLD. 

Interest  is  due  on  a  parol  award  for  the  sum  awarded. 

Indebitatus   assumpsit*   Pleas,  non  assumpsit  and  payment 

It  appeared  that  the  plaintiff  had  boarded  and  lodged  the  de- 
fendant and  his  family  for  some  time ;  and  a  dispute  arising 
about  some  of  the  items  of  the  account,  is  was  submitted  to 
arbitrators  by  parol,  who  struck  off  112.  from  the  plaintiff's 
claim,  and  awarded  552.  Is.  4td.  to  be  paid  by  the  defendant 

The  Court  informed  the  jury,  that  they  should  give  a  verdict 
for  that  sum,  and  interest  from  the  time  of  the  award.  It  was 
equivalent  to  a(Vid.  8  Wils.  206.  2  Yez.  865)  settled  aocoimt 
between  the  parties. 

Verdict  for  the  plaintiff  for  582.  7tf.  id.  damages. 

Mr.  Hallowel,  pro  quer.    Mr.  S.  Levy,  pro  d4f. 


Kgspdblioa  vb.  Samubl  Eicbabds. 

The  7tb  section  of  the  act  of  29th  March,  1788,  extends  not  to  the  osie  of 
a  sojourner  forcibly  carryiDg  off  his  slave. 

Where  a  corporation  are  parties,  or  immediately  interested  in  the  question, 
I  a  member  of  it  cannot  be  a  Juror  or  witness. 

If  the  oomon  wealth  proves  acts  of  violence  or  fraadnlent  sedaction  oft 
negro  in  this  state,  other  acts  of  violence  or  trauds  in  another  state  may  be 
proved  to  show  the  intention  of  the  defendant. 

Indiotmbnt,  misdemeanor.  It  contained  two  counts  under  the 
act  of  assembly  of  29th  March,  1788.  2  Dall.  St  Laws,  589.  Ist, 
that  the  defendant,  by  fraud,  seduced  negro  Toby  into  New 
Jersey,  with  a  design  and  intention  of  selling  him  as  a  slave. 
2d,  that  he  caused  him  to  be  seduced  into  New  Jersey  with  sodi 
design,  &c. 

Before  the  jury  was  sworn,  it  was  admitted  that  theproeeca- 
tion  was  carried  on  by  the  society  for  the  abolition  of  slaveij, 
incorporated  8th  December,  1789,  by  law.  Thereupon  the  defeod- 
ant's  counsel  insisted  that  none  of  the  members  of  that  society 
should  be  received  as  jurors. 

By  the  Cawrti    If  a  body  politic  or  corporate  bring  an  action 

^  that  concerns  their  body,  and  if  a  juror  be  of  kindred  to  any 

that  is  of  that  body,  it  is  a  principal  challenge.    Go.  Lit  157.  a. 
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Where  a  c«)rporation  are  parties,  or  immediately  interested  in  the 
question,  no  freeman  can  be  either  a  juror  or  witness.  3  Keb. 
12,  295.  3  Burr.  1855.  The  objection  to  the  members  of  this 
society  is  relevant. 

One  Isaac  Cox,  a  witness  on  the  part  of  the  commonwealth, 
was  proceeding  in  his  testimony  with  respect  to  a  violence  com- 
mitted by  the  defendant  on  the  negro  in  New  Jersey,  but  was 
stopped  by  the  counsel,  who  contended  that  the  crime  must  be 
proved  vc'here  laid.  2  Haw.  236.  This  Court  has  no  jurisdic- 
tion of  an  offense  committed  in  Jersey ;  the  laws  of  that  state 
alone  are  competent  to  redress  injuries  done  there. 

The  Court  observed  that  the  witness  might  give  evidence  of 
the  defendant's  acknowledgments  in  a  sister  state,  and  after  the 
prosecutors  had,  by  way  of  ground-work,  proved  acts  of  violence 
or  fraudulent  seduction  in  this  state,  they  might  go  on  to  show 
other  acts  of  violence  or  fraud  in  New  Jersey,  to  evince  ihejgruo 
animo  of  the  defendant,  which  was  done  accordingly. 

The  facts  on  the  evidence  turned  out  to  be  these :    The  negro 
was  the  slave  of  General  John  Sevier,  of  the  Southwestern  Ter- 
ritory, and  was  purchased  and  retained  by  him  as  such  for  eight 
or  nine  years.    He  was  put  under  the  custody  of  Major  Sevier, 
his  son,  to  attend  him  on  a  visit  to  Philadelphia,  in  the  month 
of  January,  1794.    In  April  following,  shortly  before  the  Ma- 
jor^s  return  home,  Toby  absconded,  but  being  discovered,  was 
sent  over  into  New  Jersey.    Major  Sevier,  and  the  defendant, 
his  brotherin-law,  also  crossed  the  Delaware.     The  negro  at- 
tempted to  escape  from  them,  but  was  pursued,  and  being  over- 
taken, was  struck  several  times  by  both,  and  was  sent  against 
his  will  to  Gloucester,  and  from  thence  to  his  master's  place  of 
abode,  by  the  defendant.    The  defendant  acknowledged  that  he 
had  sent  the  negro  over  into  Jersey,  to  compel  him  to  return 
home. 

Messrs.  Lewis  and  Hallowell,  for  repvh.  contended  that  the 
defendant  was  obnoxious  to  the  penalties  of  the  7th  section  of 
the  act  of  29th  March,  1788.  The  legislature  intended  to  reme- 
dy ihe  evils  arising  from  the  practise  of  drawing  negroes  or 
malattoes  out  of  the  state  by  force  or  fraud,  and  then  selling 
them  as  slaves  in  other  places.  .  They  preferred  preventive  to 
vindictive  justice,  and  designed  to  put  those  unhappy  people  of 
color  in  a  better  situation  in  this  instance  than  whites,  because 
the  system  of  kidnapping  the  latter  had  not  obtained  amongst 
ns.  When  a  negro  or  mulatto  slave  or  servant  misbehaved,  re- 
ooorse  should  be  had  to  the  constituted  authorities.  The  trou- 
ble to  which  masters  would  be  subjected  in  this  mode  would  be 
61  • 
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The  plaintiff's  witness  swore,  that  the  coffee  was  delivered  to 
the  defendant  in  June,  1793,  between  10  and  11  o'clock,  at  night, 
and  that  the  persons  bringing  it  were  told  to  make  no  noise,  bj 
the  defendant,  in  consequence  of  which  they  scarcely  spoke 
above  their  breath.  The.  defendant  came  on  board  the  vessel 
to  buy  the  coffee,  and  agreed  on  the  price,  but  nothing  was  said 
whether  the  coffee  was  entered  in  the  custom  house  or  not.  Ifo 
objection  was  made  against  the  delivery  of  the  coffee  at  so  late 
an  hour.  The  witness  had  also  sold  two  bags  of  coffee  to  the 
defendant  under  the  same  circumstances ;  and  he  was  afterwards 
told  by  him,  that  if  he  appeared  against  him,  he  (the  defendant) 
would  be  ruined. 

It  was  sworn  on  the  part  of  the  defendant,  that  when  the 
plaintiff  came  to  speak  to  him  on  the  night  of  the  delivery  of  the 
coffee,  he  objected  to  his  servant  receiving  it  in  the  night  time, 
and  said  it  must  be  brought  to  the  shop  at  noon-day.  The  cof- 
fee was,  however,  discovered  next  morning  in  the  shop,  standing 
open  to  public  view,  and  was  there  seized  by  the  revenue  officers. 

The  defendant's  counsel  urged,  that  if  the  consideration  of 
the  contract  failed,  the  compensation  must  fail  also.  If  a  con- 
tract respected  a  matter  prohibited  by  law,  it  was  void,  on  the 
principle  of  sound  policy.  So,  if  a  policy  of  insurance  be  under- 
wrote on  a  vessel  going  to  a  port  blockaded  by  enemies,  it  would 
bo  void  by  the  law  of  nations.  The  plaintiff's  counsel  admit, 
that  if  this  suit  had  been  brought  in  the  Circuit  Court  of  the 
United  States,  there  could  be  no  recovery ;  or,  if  there  had  been 
a  law  of  Pennsylvania  prohibiting  the  running  of  coffee,  the  same 
event  would  take  place.  But  by  the  6th  article  of  the  constitu- 
tion of  the  United  States,  the  laws  which  shall  be  made  in  pur- 
suance thereof  shall  be  the  supreme  law  of  the  laud,  and  the 
judges  in  every  state  shall  be  bound  thereby.  The  Court,  there- 
fore, where  the  suit  is  determined,  can  make  no  difference  in  the 
case. 

Possibly,  however,  where  a  vendee  of  prohibited  goods  is 
fully  acquainted  with  all  the  circumstances,  and  with  this  know- 
ledge takes  the  risk  on  himself,  he  may  be  bound  by  his  con- 
tract. The  testimony  of  the  plaintiff's  witness  is  very  suspic- 
ious. His  prospect  of  recovery  for  his  two  bags  of  coffee  rests 
on  the  plaintiff's  success.  He  is  interested  in  the  question  try- 
ing. Instances  have  frequently  occurred,  where  one  brought 
forward  as  a  witness  has  denied  his  interest  on  oath,  and  has 
afterwards  publicly  asserted  it.  The  price  of  the  coffee  can- 
not be  coasidered  as  low.  No  drawback  is  allowed  on  goods, 
unless  the  duties  thereon  amount  to  fiftv  dollars,  and  therefore 
a  small  quantity  will  not  command  a  price  proportiotaate  to  a 
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larger.  The  difference  is  still  greater  where  the  smaller  quan- 
tity is  sold  for  ready  cash.  If  the  defendant  had  known  the 
coffee  to  be  run,  he  would  not  have  exposed  it  to  public  view. 
It  is  in  fnll  proof  that  the  plaintiff  did  not  tell  the  defendant  the 
coffee  i^as  smuggled ;  and  it  is  therefore  submitted  to  the  jury 
whether,  under  all  the  circumstances,  the  defendant  knew  it  to 
be  sach,  and  took  the  risk  on  himself. 

The    counsel  for  the   plaintiff  contended  that  it  was  sound 

poliey  to  punish  the  purchasers  of  prohibited  goods.     It  would 

be  an  effectual  check  to  illicit  trade,  if  no  purchasers  could  be 

found  for  the  smuggled  articles.     This  case  must  be  governed 

by  the  laws  of  Pennsylvania,  and  not  of  the  United  States.   The 

suit  is  not  in  the  Circuit  Court  of  the  latter,  where  probably  the 

plaintiff  could  not  recover.     The  vendee  should  have  entered 

the  coffee  after  the  sale.    Thb  original  contract  is  not  affected 

by  the  subsequent  use  of  the  thing  contracted  for;  as  if  one  lend 

money  to  another  to  game  with,  though  gaming  be  illegal,  the 

lender  shall  recover  the  money,  thougli  it  be  lent  at  the  time 

and  place  of  play.     2  Burr.  J  077. 

They  inferred  the  defendant's  knowledge  of  the  coffee  being 
run,  from  his  not  asking  for  a  certificate ;  his  first  refusals  of  the 
coffee  at  night,  yet  afterwards  receiving  it  without  the  knowledge 
of  his  servants ;  the  smallness  of  the  price,  and  his  desiring  the 
plaintiff's  witness  not  to  appear  against  him.  His  exposing  the 
coffee  openly  was  merely  to  elude  suspicion.  Tl^e  plaintiff,  or 
his  witness,  would  never  have  depoipited  the  coffee  with  the  de- 
fendant, unless  there  had  been  a  previous  perfect  understanding 
between  them. 

By  the  Court.  If  the  concession  had  not  been  made  by  the 
defendant,  that  if  he  had  known  all  the  circumstances,  and  agreed 
to  run  the  risk,  the  plaintiff  might  possibly  recover,  we  should 
have  had  no  difficulty  in  forming  our  opinion.  The  revenue  laws 
of  the  United  States  are  binding  on  the  Courts  of  each  individ- 
ual state.  It  is  against  the  policy  of  any  well  regulated  country 
to  suffer  frauds  to  be  practised  which  may  prevent  the  collection 
of  moneys  for  the  support  of  government.  A  party  cannot  come 
into  a  Court  of  justice  to  recover  on  a  contract  for  smuggled 
goods.  It  must  not  appear  on  the  plaintiff's  own  showing  that 
he  has  infringed  the  laws  of  his  country.  3  Term  Eep.  456.  A 
contract  for  prohibited  goods  to  be  delivered  in  England  is  void. 
The  buyer  shall  not  be  liable  in  an  action  for  the  price,  because 
of  the  inconvenience  and  prejudice  to  the  state,  if  such  an  action 
could  be  maintained.    Cowp.  344,  346. 
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But  it  has  been  mutually  submitted  to  the  jury,  whether  the 
defendant  knew  the  coffee  was  smuo'gled,  and  of  this  fact  thej 
will  judge.  The  Court  are  inclined  to  think  that  the  weight  of 
evidence  as  well  as  the  law,  is  in  favor  of  the  defendant 

Verdict  pro  qner.^  for  37i.  10*,  damages. 

But  a  rule  to  show  cause  why  a  new  trial  should  not  be  had, 
was  afterwards  obtained,  sitting  the  Court. 

Messrs.  J.  6.  M^Eean  and  S.  Levy,  pro  guer. 

Mr.  Lewis,  pro  def. 


William  Grteb  V9.  William  Dbgker. 

If  orders  are  giren  to  a  fiu^tor  they  must  be  pursued,  or  he  beoomes liable; 
if  none  are  given,  or  they  are  not  cleaTi  the  factor  may  use  his  best  diBcretion, 
aocordiug  to  the  usage  of  trade. 

Assumpsit.  The  plaintiff  shipped  from  Philadelphia  to  tbe 
defendant,  in  Charleston,  three  casks  of  gin  and  four  casks  of 
apple  whisky,  on  the  6th  April,  1793,  and  addressed  a  letter  to 
him  of  that  date,  directing  him  ^^to  receive  and  sell  it  on  its 
arrival,  and  remit  the  produce  by  the  same  vessel,  or  any  other 
vessel,  to  Philadelphia,  in  bank  not^." 

The  defendant  wrote  him  an  answer  on  the  36th  April,  follov- 
ing,  informing  him  that  money  was  scarce  in  Charleston,  and 
the  liquor  remained  on  hand.  He  afterwards,  on  the  20th  Jalf, 
following,  \^rote  him  a  second  letter,  enclosing  him  the  account 
of  sales,  the  neat  proceeds,  being  632.  I69.  8^2.,  South  Carolina 
currency.  The  defendant  remitted  him  27Z.  89.  10^.  thereof 
and  the  remainder  consisted  of  outstandii^g  debts,  the  articles 
being  sold  on  credit,  he  having  taken  a  mortgage  for  2i2.  \U^ 
part  thereof. 

It  was  proved  that  the  general  course  of  trade  in  Charleston 
was  to  sell  goods  on  credit ;  and  the  question  which  occarred 
was,  whether  the  defendant  had  deviated  from  his  instnictions, 
and  of  course  became  liable  for  the  balance  of  the  neat  pro- 
ceeds } 

Mr.  Hallowell,  for  the  plaintiff,  insisted  that  the  plaintiff's 
orders  were  clear  and  express  to  sell  for  cash ;  the  produce  of  the 
adventure  was  to  be  remitted,  if  possible,  to  the  plaintiff  by  the 
same  vessel.  The  defendant's  answer  of  the  26th  April,  amoonted 
to  an  acknowledgment  that  his  orders  were  to  sell  for  cash,  whoi  , 
he  complains  of  the  scarcity  of  money.  If  a  commission  be  ^  mS 
wnd  dispose^  the  factor  is  not  enabled  to  sell  upon  tick ;  nor  cans 
factor  sell  even  bona  periturd  upon  credit,  without  a  paiticolar 
commission  so  to  do.    3  Bac.  Ab.  687,  688.    The  latter  part  of 
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the  ca86  18  not  contended  to  be  the  law  of  this  day ;  bat  a  factor 
ought  to  sell  for  ready  money,  unless  the  usage  of  trade  is  other- 
wise. 1  Espin.  109.  And  let  the  usage  be  what  it  will,  be  is 
bound  to  follow  the  instructions  of  his  principal.  It  is  notorious, 
that  in  England,  more  credit  is  given  in  commercial  cases  than 
in  America. 

Mr.  Ingersol,  for  the  defendant,  contended  that  the  plaintiff's 
letter  did  not  amount  to  a  prohibition  to  sell  on  credit;  it  con- 
tained  no  special  instructions  to  sell  for  cash.    The  usage  of 
trade  in  Charleston  will  therefore  warrant  him  in  what  he  has 
done,  according  to  the  authority  cited  in  Espinasse.     We  are  in 
a  peculiar  situation  in  the  United  States.    Credit  here  is  more 
necessary  than  in  the  European  world ;  and  it  has  accordingly 
been  settled,  in  Bingham  and  Lewis  vs,  Bachc  and  Shee,  and 
Randolph  vs.  Hollingsworth,  and  in  several  other  cases  in  the 
Common  Pleas  of  Philadelphia  county,  that  a  factor  may  sell 
goods  on  credit,  unless  he  be  otherwise  specially  restricted.  But 
it  is,  moreover,  a  settled  rnle,  that  where  a  merchant  receives  an 
account  of  sales,  and  he  does  not  object  to  it  by  the  next  convey- 
ance, he  shall  be  supposed  to  acquiesce  therein.     Why  did  not 
the  plaintiff  express  his  dissatisfaction  at  an  early  day,  before 
bringing  his  suit  ? 

By  the  Court.  The  law  in  the  present  case  is  conformable  to 
plain  common  sense.  If  the  principal  gives  orders  to  his  factor 
they  must  be  pursued,  or  he  becomes  liable.  K  none  are  given, 
or  if  they  are  not  clear  and  explicit,  the  factor  is  allowed  to  use 
his  best  discretion,  according  to  the  usage  of  trade.  Want  of 
precision  in  the  plaintiff's  letter  has  given  birth  to  this  contro- 
versy. His  orders  contain  no  directions  to  sell  for  cash  only. 
The  defendant  early  informed  him  of  the  scarcity  of  money,  but 
he  is  wholly  silent  thereon,  and  after  the  receipt  of  his  letter  of 
the  20th  July.  This  is  a  strong  proof  of  an  acquiescence,  and  he 
shall  not  now  be  permitted  to  govern  himself  by  subsequent 
events. 

Yerdict  for  the  defendant. 
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Samuel  Bbbalsfobd,  Robert  William  Powell,  and  John  Hop- 
ton,  V8.  George  Meade,  garnishee  of  Thomas  Woolbidoe 
and  Abraham  Lott,  surviving  partners  of  Wilijam  Eellt. 

A  plea  in  abatement  by  garnishee  on  a  scire  f ados  on  a  foreign  attachment, 
tliat  one  of  the  parties  was  not  named,  is  not  good. 

Answers  of  the  defendant  to  interrogatories  filed  against  garnishee  cannot 
be  received  in  the  argument  of  a  demurrer. 

This  was  a  scire  faeias  on  a  foreign  attachment  against  the 
garnishee.  The  original  attachment  was  issaed  in  the  Court  of 
Common  Pleas  of  Philadelphia  county,  returnable  to  December 
term,  1783.  The  scire  facias  was  returnable  in  the  same  Court 
to  September  term,  1790,  and  removed  into  this  Court  by  a 
certiorari  in  March  term,  1791. 

To  this  scire  facias^  issued  in  the  common  form,  the  follow- 
ing plea  in  abatement  was  put  in  on  the  5th  September,  1791. 

And  the  said  George  Meade,  by  Edward  Tilghman,  his  atto^ 
ney,  cometh  and  prayeth  judgment  of  the  writ  of  scire facia» 
aforesaid,  and  of  the  several  proceedings  therein  mentioned;  be- 
cause he  saith  that  he,  the  said  6.  M.,  on  the  21st  October,  1783, 
and  a  long  time  before,  as  well  as  since,  was  a  co-partner  in  trade 
with  a  certain  Thomas  Fitzsimons,  using  and  exercisicg  com- 
merce and  trade  by  the  name  and  firm  of  O.  M.  and  companj, 
and  that  the  said  G.  M.  and  T.  F.,on  the  same  2l8t  October,  in 
the  year  aforesaid,  were  indebted  to  Woolridge,  Kelly,  and  com- 
pany, and  to  the  survivors  or  survivor  of  them  (but  whether  the 
said  company  consisted  of  Thomas  Woolridge,  Abraham  Lott, 
and  William  Kelly,  then,  or  at  any  time,  the  said  G.  M.  knoweth 
not,  though  he  hath  understood,  and  believes,  that  the  said  W.£ 
and  A.  L.  were  of  the  said  company),  in  the  sum  of  8192. 17^. 
2^.  sterling  money  of  Great  Britain.     And  the  said  6.  fiirtber 
saith,  that  he,  the  said  G.,  was  not,  at  the  time  of  service  of  die 
said  writ  of  attachment  on  him,  the  said  G.,  and  the  summoning 
him  as  garnishee,  or  at  any  time  afterwards,  separately  and  dis- 
tinctly from  the  said  partnership  of  G.  M.  and  company  indebted 
to  the  said  W.  K.  and  company,  or  any  of  them,  in  any  snm  or 
sums  of  money  whatever,  nor  had  he,  the  said  G.  M.,  separately 
and  distinctly  from  the  said  partnership  of  G.  M.  and  company 
at  the  time  of  the  service  of  the  said  writ  of  attachment  on  him, 
the  said  G.  M.,  and  the  summoning  him  as  garnishee,  or  any 
time  afterwards,  any  goods,  chattels,  or  effects  whatever,  of  the 
said  W.  K.  and  company,  or  the  survivors  or  survivor  of  them, 
in  the  hands  of  him,  the  said  G.  M.,  and  this  he  is  prepared  to 
verify.    Wherefore,  because  the  said  writ  of  attachment  vu 
served  on  him,  the  said  G.  M.,  and  he,  the  said  G.  M.,  was  there- 
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upon,  summoned  as  a  garnishee  separately  and  distinctly,  and 
not  as  one  of  the  partners  of  G.  M.  and  company,  and  the  said 
O.  M.  only,  and  not  O.  M.  and  T.  F.«  is  named  in  the  said  writ 
of  scire /iioicUj  he  prays  jndgmentof  the  said  scire  facias^  and  the 
several  proceedings  therein  mentioned,  and  that  the  same  so  far 
as  tbey  respect  him,  the  said  G.  M.  be  quashed,  &c. 

Edw.  Tilghman. 
And  the  said  S.  B.,  R.  W.  P.,  and  J.  H.,  by  John  F.  Mifflin, 
their  attorney,  say,  that  for  the  reason  above  alleged  their  said 
writ  of  soire  facias  ought  not  to  be   quashed.    Because  they  say 
that  long,  betbre  the  service  of  the  said  writ  of  attachment, to< 
wit :  on  the  1st  March,  1782,  the  partnership  of  G.  M.  and  T.  F. 
under  the  name  of  G.  M.  and  company  expired,  and  that  on  the 
18th  day  of  the  same  month,  by  a  certain  instrument  of  writing, 
sealed  and  executed  by  the  said  G.  M.  and  T.  F.  it  was  agreed 
between  them  that  all  the  debts  due  to  the  said  co-partnership 
of  G-.  M.  and  company,  by  bill  of  exchange,  note,  bond,  book 
debt,  or  upon  policies  of  insurance,  should  be  received  by  the 
Bald  Q.  M.  only,  who  was  authorized  to  give  and  take  sufficient 
dischargee,  and  tBat  whenever  any  vessel  in  which  the  said  co- 
partnership  of  G.  M.  and  company  were  concerned  should  ar- 
rive, that  so  much  only  of  the  proceeds  of  the  cargo  as  should 
be  sufficient  to  reload  and  pay  the  outfit  of  the  said  vessel  should 
be  retained,  and  that  the  remainder  of  the  proceeds  of  the  cargo 
should  be  paid  to  the  said  G.  M.  until  the  debts  of  the  said  co- 
partnership were  fully  paid  and  satisfied. 

And  the  said  S.  R,  B.  W.  P.,  and  J.  H.  further  say  in 
fact,  that  the  said  G.  M.,  before  the  service  of  the  said  writ  of 
attachment,  did  take  possession  of  the  property  of  the  said  co- 
partnership of  G.  M.  and  company,  and  did  receive  the  debts 
due  to  the  said  co-partnership,  and  the  remainder  of  the  pro- 
ceeds of  the  cargoes  of  all  such  vessels  as  the  said  co-partnership 
were  concerned  in  (after  so  much  of  the  proceeds  of  the  said 
cargoes  as  were  sufficient  to  reload  and  pay  the  outfit  of  such 
vessels  were  retained),  agreeably  to  the  tenor  and  effect  of  the 
said  instrument  of  writing  or  agreement,  all  of  which  said  debts 
and  the  remainder  of  the  cargoes  aforesaid,  were  so  received  by 
the  said  G.  M.  for  the  express  purpose  of  paying  off  the  debts 
Que  by  the  said  co-partnership  of  G.  M.  and  company. 

And  the  said  S.  B.,  B.  W.  P.,  and  J.  H.  farther  say,  that 
long  before  the  service  of  the  said  writ  of  attachment,  to-wit : 
on  the  19th  March,  1782,  the  said  G.  M.  did  give  public  notice 
by  an  advertisement  in  one  of  the  public  newspapers  of  the  city 

of  Philadelphia,  of  the  expiration  of  the  said  co-partnership  of 
62 
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G.  M.  and  company,  and  by  the  said  advertisement  did  reqaeel 
that  all  those  who  had  any  demands  against  the  said  co-partner- 
ship,  should  call  on  him,  the  said  G.  M.  tor  payment. 

And  the  said  S.  B.,  R.  W.  P.,  and  J.  H.  farther  say,  that  loo^ 
before  th^  service  of  the  said  writ  of  attachment,  to-wit:  on  the 
1st  March,  1782,  the  said  co-partnership  of  G.  M.  and  T.  F. 
under  the  name  and  firm  of  G.  M.  and  company,  expired, 
and  that  since  the  expiration  of  the  said  co-partnership,  the  said 
G.  M.  has  not  been  a  co-partner  in  trade  with  the  saidT.  F. 
using  and  exercising  commerce  and  trade  by  the  name  and  firm 
of  G.  M.  and  company,  or  any  other  name  or  firm  whatsoever. 

And  the  said  S.  B.,  R.  W.  P.,  and  J.  H.  further  say,  that  at 
the  time  of  the  service  of  the  said  writ  of  attachment,  the  goods 
and  chattels,  moneys,  effects,  and  credits  of  the  said  T.  W.  and 
A.  L.,  surviving  partners  of  the  said  W.  K.,  were  in  the  hands 
and  separate  possession,  duration,  and  management  of  the  said 
G.  M.  only,  and  that  the  said  goods  and  chatties,  moneys,  effects, 
and  credits  were  not,  at  the  time  of  the  service  of  the  said  writ 
of  attachment,  or  at  any  time  since,  in  the  hands  or  possession  of 
the  said  G.  M.  and  T.  F.  jointly,  or  in  the  Ifands  or  separate 
possession  of  the  said  T.  F.  and  this  they  are  ready  to  verify. 

Wherefore  for  that  the  said  G.  M.  doth  not  deny  that  the  said 
co-partnership  of  G.  M.  and  company  were  long  before  and  at 
the  time  of  the  service  of  the  said  writ  of  attachment,  indebted 
to  the  aforesaid  co-partnership  of  W.  K.   and  company,  which 
said  co-partnership  of  W.  E.  and  company  consisted  of  the  afore- 
said W.  K.  T.  W.  and  A.  L.    whereof  the  aforesaid  A.  L.  and 
T.  W,  have  survived  the  aaid  W.  K.  and  as  the  survivors  of  the 
said  W.  E.  are  made  the  defendants  in  the  aforesaid  writ  of 
attachment;  and  because  it  appears,  that  the  said  G.  M.  at  the 
time  of  the  service  of  the  said  writ  of  attachment,  to-wit:  on  the 
2l8t  October,  1783,  and   long  before,  had   received  and  taken 
possession  of  the  property  of  the  co-partnership  of  G.  M.  and 
company,  for  the  express  purpose  of  paying  off  and  satisfy- 
ing the  debts  due  by  the    said  co-partnership ;  and    becanse 
the   said   G.   M.   did    give  public  notice  by  a  public  adver- 
tisement in  one  of  the  newspapers  of  the  city  of  Philadelphia 
on  the  19th  March,    1782  (which  was  long  before  the  service 
of  the  said    writ,  of  attachment),  and   by  that  advertisement 
did   request,  that  all  those  who  had  any  demands  against  the 
said  co-partnership  of  G.  M.  and  company  should  call  on  him 
the  said  G.  M.  for  payment;  and   because  the  goods,  chat- 
tels, monejrs,  effects,  and  credits  of  the  said    T.    W.   and  A 
L.,   surviving   partners  of  the  said  W.  E.  were  at  the  time 
of  the  service  of  the    said  writ  of  attachment  in  the  hands 
and   separate   possession  of  the  said  G.  M.;  therefore  the 
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said  S.  B.  R.,  W.  P.,  and  J.  H.  pray  that  execution  for  their  dam- 
ages of  the  goods  and  chattels,  rights  and  credits  of  the  aforesaid 
T.  W.  and  A.  L.,  who  survived  W.  K.,  in  the  hands  of  him,  the 
said  G-.  M.,  be  adjudged  to  them,  &c. 

William  Lewis. 
The  defendant  demurs  generally  to  the  replication. 
The  plaintiffs  join  in  demurrer. 

Pending  this  demurrer,  Thomas  Woolridge  died,  and  Abra- 
ham Lott,  the  surviving  defendant,  died  after  the  continuance  in 
September  term  last,  which  was  verified  by  the  defendant's  affi- 
davit. Both  their  deaths  were  suggested  on  the  record,  and  a 
rule  entered  in  January  term  last,  to  show  cause  why  the  pro- 
ceedinj^  against  the  garnishee  should  not  be  staid,  and  why 
George  Davis,  administrator  of  Abraham  Lott,  who  survived 
Thomas  Woolridge,  should  not  appear  to  and  defend  the  origi- 
nal Boit  against  Woolridge  and  Lott,  who  eurvivod  Kelly. 

The  demurrer  was  now  argued  by  Messrs.  Ingersol  and  Tilgh- 
man,  for  the  defendant,  and  by  Messrs.  Lewis  and  Mifflin,  for 
the  plaintiffs. 

For  the  plaintiffs,  it  was  urged  that  the  defendant,  by  his  ad- 
vertisement, had  made  himself  liable,  in  bis  separate  capacity, 
to  pay  the  company's  debts. 

If  one  assumes  to  A  to  pay  to  C  money  on  a  good  considera- 
tion, C  may  have  an  action  for  the  money.  1  Ld.  Raym.  368, 
369.  So  if  the  promise  be  to  deliver  goods  to  C.  Hardr.  821. 
If  A  bails  money  to  B,  to  be  delivered  to  C  on  demand,  C  may 
bring  debt  against  B,  because,  by  the  receipt  thereof,  he  made 
himself  debtor  to  C  for  the  money.  Gilb,  Cas.  in  Law  and  £qu. 
362.  And  cites  Brownl.  82.  Yelv.  28.  Moor.  667.  Ow.  127. 
Cro.  El.  729.  Debt  lies  on  a  deed  in  these  words :  '^  It  is  agreed 
that  C  shall  pay  unto  P  700Z.  for  I  S's  house  and  the  lands  in  B." 
1  Sid.  423.  A  son,  on  good  consideration,  promises  to  his  father 
to  pay  10002.  to  his  sister ;  she  may  bring  suit  on  the  promise 
made  to  her  father.    2  Lev.  211. 

They  further  insisted,  that  under  the  attachment  law  of  4 
Ann®  (1  St.  Laws,  44).  Attachments  shall  be  sbrved  on  the 
goods  and  chattels  of  the  debtor,  in  whose  hands,  or  possession, 
the  same  may  be  found.  There  is  no  distinction  between  attach- 
ing identical  articles,  anfd  mere  debts  or  chorea  in  action.  If  a 
hale  of  goods  had  been  levied  on  under  this  attachment,  there 
conld  be  no  doubt  of  the  regularity  of  the  proceedings. 
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The  case  of  plaintiffs  in  a  foreign  attachment  differs  greatlj 
from  those  whose  process  originates  by  capias  or  snmmoDB.    In 
the  former  they  are  mere  strangers  ta  the  garnishees,  or  their 
connections  in  trade  ;  but  in  the  latter  they  always  are,  or  ongfat 
to  be,  connsant  of  the  adverse  parties.    No  contract  is  alleged  in 
the  Bcire facias  against  the  garnishee,  and  therefore  the  allegata 
et probata  cannot  possibly  differ.     If  an  advantage  in  common 
cases  is  attempted  to  be  taken  of  a  secret  partner  not  being 
named  in  the  writ,  the  true  partnership  mast  be  shown  in  plead- 
ing ;  and  the  plaintiff  may  then  proceed  against  the  trae  com- 
pany by  a  new  writ.     Bnt  a  scire  facias  against  the  garnishee 
must  pursue  the  original  attachment  as  levied,  and  no  different 
scire  facias  can  be  sued  out.      Hence,  under  the  defendant's 
construction  of  the  law,  a  plain  mischief  would  be  produced,  and 
the  want  of  service  of  an  attachment  on  a  person  really  unknown 
must  necessarily  defeat  the  whole  proceedings.     If  one  of  the 
partners  of  a  house,  who  were  garnishees  of  a  foreigner,  lived 
beyond  sea,  and  could  not  be  served,  it  might  thus  be  pretended 
that  the  progess  was  irregular.    Whereas,  if  one  partner  is  ar^ 
rested  in  a  common  cause,  judgment  and  execution  may  go 
against  him.  This  would  put  plaintiffs  under  foreign  attachments 
in  a  much  worse  situation  than  in  the  usual  mode  of  proceeding. 
If  one  consigns  goods  to  A  and  B  to  be  sold,  he  must  bring  bis 
writ  against  both  ;  but  a  creditor  of  the  shipper  may  attach  the 
goods  in  the  possession  of  either  of  the  consignees. 

If  Fitzsimons  was  insolvent,  Meade  would  be  answerable  for 
the  whole  of  the  company's  debts.  Every  partner  is  liable  to 
pay  the  whole.  Their  contracts  are  joint  und  several.  5  Burr. 
2613.  There  is  no  inconvenience  in  bringing  a  suit  against  one 
partner.  An  execution  may  be  taken  out  against  one,  where 
the  action  is  brought  against  all.  In  both  cases,  the  other 
partner  may  be  compelled  to  a  contribution.  2  Black.  Rep.  696, 
697. 

If  a  defendant  should  die  before  the  execution  of  a  writ  of 
inquiry  on  an  attachment,  it  would  certainly  abate  the  suit,  and 
this  point  has  been  so  determined  by  Mr.  President  Shippen,  in 
the  Common  Pleas  of  Philadelphia  county ;  but  it  would  be 
otherwise  after  the  final  judgment.    The  judgment  in  this  case 

was  obtained  before  the  late  law  reviving  suits. 

A  Court  of  Justice  may  impose  terms  on  executors  or  admin- 
istrators applying  to  open  common  judgments,  by  directing  them 
to  remain  as  a  security.  It  would  be  difficult  to  say  what  terms 
could  be  made  in  foreign  attachments  where  no  special  bail  is 
given. 

The  case  before  the  Court  ia  not  altogether  new.  In  Yannxem 
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t^.  LfOckwood,  garnishee  of  Means,  in  the  Common  Fleas  of 
Philadelphia  county,  it  was  resolved  by  Mr.  President  Biddie, 
that  a  plea  in  abatement,  alleging  that  one  of  the  partners  was 
not  named,  would  not  hold  against  the  scire  facias^  grounded  on 
a  foreign  attachment. 

It  is    morever  worthy  of  much  consideration  that  the  last 
fact  stated  in  the  replication  is,  '^  that  the  goods  and  credits  of 
Woolridge  and  Lott,  surviving  partners,  were,  at  the  time  of  the 
service  of  the  attachment,  in  the  hands  and  separate  possession 
of  Mr.    Meade  only,  and  not  in  the  hands  and  possession  of 
Meade  and  Fitzsimons  jointly,  or  of  the  latter  separately."   This 
IB  an  independent  and  separate  allegation,  and  the  fact  stated  is 
admitted  by  the  demurrer.    This  exclusive  possession  of  the  de- 
fendant, of  the  credits  in  question,  may  have  happened  through 
the  permission  of  Mr.  Fitzsimons^  or  the  consent  of  the  credit- 
ors.     And  in  this  light,  the  notable  defects  suggested,  of  Fitz- 
Bimous  not  being  served  with  the  attachment,  or  summoned  as 
a  garnishee,  are  wholly  without  foundation. 

The  defendant's  counsel,  in  their  argument,  offered  to  read 
the  answers  of  the  defendant  to  the  interrogatories  filed  in  the 
cause,  and  said  that  they  formed  part  of  the  record*  This  was 
objected  to. 

And  per  Owriam.  The  interrogatories  and  answers  are  mere 
matters  of  evidence  to  a  jury,  but  can  have  no  weight  in  the 
argument  of  a  demurrer,  and  cannot  now  be  received. 

They  then  said  the  object  of  their  special  plea  was  to  effect  a 
fair  distribution  of  the  property  of  Wociridge  and  company, 
among  all  their  creditors,  as  it  might  possibly  be  objected  on  the 
general  plea  of  nulla  hanaj  that  the  partnership  of  Meade  and 
Fitzsimons  could  not  be  given  in  evidence. 

The  only  doubt  on  the  plea  filed  arises  from  the  dissolution 
of  the  partnership,  and  the  advertisement  of  Mr.  Meade,  pre- 
vious to  the  attachment  levied.  But  the  evident  intention  of 
that  agreement,  and  the  publication,  was  merely  that  Meade 
should  be  the  agent  of  their  joint  concerns.  It  never  was  in 
their  contemplation  that  former  rights  should  be  destroyed,  nor 
could  anything  they  did  have  such  possible  operation.  If  Meade 
had  become  bankrupt,  the  creditors  of  the  late  company  could 

not  have  obtained  a  dividend  of  his  private  estate,  equally  with 
his  other  creditors.  The  clause  relied  on  in  the  attachment  law, 
16  referable  to  one  in  possession  of  ^oods,  but  cannot  relate  to  a 
company  owin^  debts  to  a  foreign  house.  All  the  company  ef- 
fects, on  Meade's  death,  would  be  vested  in  Fitzsimons,  to  pay 
the  partnership  debts;  and  in  case  of  Meade^s  bankruptcy, 
Fitzsimons,  the  solvent  partner,  would  haye  a  right  to  take  tiie 
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M}Kecm^  C.  J.  declined  giving  an  opinion,  being  one  of  the 
truBteee  of  the  univemty^  mrtute  officii. 

Sliipperiy  J.  absmte. 

Per  Yeates  and  Smithy  Justices.  It  is  a  virtnal  purchase  bj 
the  trustees.  In  most  of  the  instances  before  the  Oonrt  the 
trustees  have,  by  their  agents,  bid  for  the  property,  which  they 
have  been  since  dispossessed  of.  They  actually  bought,  thongh 
the  consideration  money  was  not  demanded  of  them,  on  princi- 
ples of  public  policy,  sanctified  by  law.  The  introductory  words 
of  the  3d  section  of  the  act  of  22d  September,  1785,  expressly 
styles  them  purchasers,  and  the  4th  section  vests  them  with  the 
title.  On  these  sales  there  can  be  no  difiiculty  or  doubt  what- 
ever. 

As  to  the  real  estates  and  ground  rents  reserved  by  the  Su- 
preme Executive  Council,  and  afterwards  approved  of  and  oon- 
firmed  by  the  general  assembly,  they  fall  exactly  within  the  same 
reason,  and  being  evicted  by  titles  paramount,  the  trustees  are 
entitled  to  a  compensation.  It  was  expressly  stipulated  by  the 
act  of  27th  November,  1779,  §  5,  that  a  yearly  income  of  1500Z. 
should  be  reserved  to  them.  The  good  faith  and  honor  of  gov- 
ernment can  only  be  preserved  by  a  virtuous  fulfillment  of  this 
engagement.  Nor  can  we  see  any  reason  for  supposing  the  leg- 
islature meant  to  use  the  word  "  purchase  "  in  the  vulgar,  and 
not  in  the  legal  appropriate  sense  of  the  term. 

Inquisitions  confirmed. 
[Levy  and  Rawle  argued  this  case  for  the  University.] 

[MofORAifDiniv^Died,  »t  his  seat,  near  Fnakford,  In  the  raoatlon,  on  the  tad  AogoftilTMb 
William  Bradford,  esq.,  late  one  of  the  Judges  of  this  Conrt^  and  attorney  general  of  th« 
United  States,  cctoHa  turn  41.  His  social  rlrtnes,  affability,  and  extensiye  knovledge  es- 
deared  him  to  his  friends  in  a  peculiar  manner;  his  premature  death  was  gensnUj  li^ 
mented  as  a  public  loss.] 
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AT  N"ISI  PEITJS,  AT  SUKBUET, 
OCTOBER  ASSIZES,  1791. 

Coram   SfflPPEN  AND  BRADFORD,  JUSTICES. 


[The  reporter  has  1>een  favored  with  the  reporta  of  the  two  following  oaaoBi  determined  at 
Sanbury,  October  asBizea,  1791.  Ooram  Bhippen  and  Bradford,  Juaticea,  by  the  late  Jadfo 
Bradford.] 


Lessee  of  John  Huohbs  vs,  Hsnbt  Dougherty. 

Persons  not  entitled  to  pre-emption  of  Indian  lands  nnder  the  act  of  Slst 
December,  1784,  who  did  not  occupy  the  same  after  the  commencement  of  the 
war. 

PexBons  may  estop  themselves,  not  others,  by  mutual  agreement 

« 

This  was  an  ejectmeDt  for  824  acres  of  land,  part  of  the  Indian 
lands  in  Northumberland  county. 

The  plaintiff  claimed  under  a  warrant  issued  on  the  2d  May, 
1785,  for  the  premises,  and  a  survey  made  thereon  upon  the 
10th  January,  1786.  The  defendant,  on  the  20th  June,  1785, 
entered  a  caveat  against  the  claims  of  the  plaintiff,  and  on  the 
5th  October  following  took  out  a  warrant  for  the  land  in  dispute, 
on  which  he  was  then  settled.  Both  claimed  the  pre-emption 
under  the  act  of  21st  December,  1784,  and,  on  the  evidence  giv- 
en, the  facts  appeared  to  be :  — 

That  in  1778,  one  James  Hughes,  a  brother  of  the  plaintiff, 
settled  on  the  lands  in  question  and  made  some  small  improve- 
ments. In  the  next  year  he  enlarged  his  improvement,  and  cut 
logs  to  build  a  house.  In  the  winter  following  he  went  to  his 
father's,  in  Donegal,  in  Lancaster  county,  and  died  there.  His 
elder  brother,  Thomas,  was  at  that  time  settled  on  the  Indian 
land,  and  one  of  the  ^'  Fair  Play  Men,''  who  had  assembled  to- 
gether and  made  a  resolution  (which  they  agreed  to  enforce  as 
the  law  of  the  place),  that  '^  If  any  person  was  absent  from  his 
settlement  for  six  weeks,  he  should  forfeit  his  right." 

In  the  spring  of  1775  the  defendant  came  to  the  settlement, 
and  was  advised  by  the  Fair  Plair  Men  to  settle  on  the  premises 
which  Hughes  had  left ;  this  he  did,  and  built  a  cabin.  The 
plaintiff  soon  after  came,  claiming  it  in  right  of  his  brother,  and, 
aided  by  Thomas  Hughes,  took  possession  of  the  cabin ;  but  the 
defendant,  collecting  his  friends,  an  affray  ensued,  in  which 
flnghes  was  beaten  off,  and  the  defendant  left  in  possession.  He 
continued  to  improve,  built  an  house  and  stable,  and  cleared 
about  ten  acres.    In  1778  he  was  driven  off  by  the  enemy,  and 

eutered  into  the  army.    At  the  close  of  the  war,  both  plaintiff 
63 
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were  Toner's.  The  plaintiff  has  also  declared  that  he  made  an 
improYement  for  himself  in  another  place.  This  is  the  law,  and 
the  facts  we  sabmit  to  you. 

Yerdict  for  the  defendant 


AT  NISI  PEITJS,  AT  BEDFORD, 

APEIL  ASSIZES,  1796. 

Coram  M'KBAN,  CHIEF  JU8TICE,  AND  YEATEa 


Lessee  of  John  Paxtok  vs.  Samuel  Pkioe. 

Bedtals  in  a  conTeyanoe  are  eyidence  of  pedigree.  The  strict  fonas  of 
oonTeyaDces  have  not  been  applied  lo  imperfect  righta  Sales  of  improTe- 
ments  haye  been  proved  by  parol  eyidence  alone. 

Thb  lessor  of  the  plaintiff  claimed  under  an  application  filed 
in  the  land  office,  a  snrvej  in  1767,  and  a  re-snrvej  in  1788, 
the  expenses  of  the  latter  of  which  he  had  paid.  A  deed  from 
divers  persons,  said  to  be  the  children  of  Oharles  Sparks  (who 
entered  the  application),  to  the  lessor  of  the  plaintiff  for  the 
lands  in  question,  was  shown,  dated  28d  November,  1786, 
wherein  was  inserted  a  covenant  that  the  youngest  son  shonld 
convey,  when  of  full  age. 

It  was  objected  that  there  was  not  sufficient  evidence  of  the 
pedigree,  and  that  the  plaintiff  could  not  possibly  recover  the 
undivided  right  of  the  younger  don,  not  having  shown  title 
Aereto. 

Per  Curiam.  Becitals  in  a  conveyance  are  evidence  of  pedi- 
gree, the  rules  in  general  being  much  relaxed  in  this  particular. 
Such  inchoate  rights  as  applications  have  been  frequently  trans- 
ferred  by  mere  blank  indorsements,  and  on  inspection  it  appears 
that  he  has  executed  the  deed,  though  his  name  is  not  mentioned 
in  the  body  thereof.  Tlie  strict  forms  of  conveyances  have  not 
been  applied  to  such  imperfect  rights ;  and  in  the  case  of  im- 
provements, it  is  well  known  that  the  sale  of  them  has  been 
proved  by  parol,  and  that  money,  horses,  cows,  &c^  have  been 
paid  and  delivered,  as  the  consideration  to  the  vendor. 

YetdiQtpro  $t<6r,  with  six  pence  damages  and  six  pence  oostBi 

Mr*  J  Woods,  j>ro  qwr.    Mr.  Hamilton,  j>n>  def. 
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Kespublioa  v8.  John  Detore. 

Statutes  formerly  construed  liberally,  on  a  change  of  circnmstances  to  re- 
ceiTe  a  strict  construction.  Indictments  for  forcible  entry  and  detainer  to  be 
discouraged,  unless  there  is  an  evident  force  against  the  party  in  actual  pos- 


Iiin>icrMBNT  for'  forcible  entry  and  detainer  of  one  messuage, 
forty  acres  of  arable  land  and  one  hundred  acres  of  woodland, 
in  C3nmberland  valley  township,  the  freehold  of  John  Tomlinson. 
It  appeared  in  evidence  that  Tomlinson  was  in  possession  of 
the  premises  for  eight  or  nine  years,  by  having  tenants  thereon, 
who  paid  him  rent.    John  Baker,  his  last  tenant,  permitted  Cor- 
nelias Devore,  who  claimed  title  therein  (the  brother  of  the 
defendant),  to  come  into  possession,  in  1792.    The  defendant 
cultivated  the  land  for  his  brother,  but  no  one  resided  on  it.    He 
was  asked  by  the  prosecutor,  in  the  spring  of  1793,  to  accom- 
pany him  to  the  farm,  which  he  accordingly  did,  and  was  there 
asked  to  give  him  possession.     The  defendant  refused,  and  said 
he  could  not,  for  the  right  was  his  brother's.     Tomlinson  then 
laid  his  hand  gently  on  him,  and  desired  him  again  to  deliver  up 
the  possession.    The  defendant  stepped  back,  picked  up  a  stick, 
and  bid  him  stand  off.    The  prosecutor,  who  was  admitted  a 
•  witness  merely  to  the  force,  swore  that  he  felt  no  fears,  but  ex- 
pected to  be  struck  if  he  had  pressed  him  further. 

This  case  was  argued  by  Mr.  Hamilton,  for  the  prosecution,  and 
by  Mr;  J.  Woods,  for  the  defendant,  and  the  following  authori- 
ties were  cited :  1  Hawk.  chap.  64,  §§20,  25,  26,  27,  30,  38, 46 ; 
Cro.  Jac.  199;  2  Bac.  Ab.  663;  Orompt  Just.  Peace,  69,  70. 

£y  the  Qmrt  The  statutes  of  forcible  entry  and  detainer 
were  made  for  very  wise  and  good  purposes,  when  the  spirit  of 
th^  times  was  very  different  from  the  present.  The  rights  of 
property  are  more  respected  and  regarded,  and  we  are  induced 
ta  flatter  ourselves  that  the  necessity  of  recurring  to  the  laws 
only  for  the  redress  of  private  or  public  injuries,  is  now  obvious 
to  every  one.  Those  statutes  are  still  beneficial,  but  in  a  variety 
of  instances  they  have  been  prostituted  and  abused.  Their 
provisions,  which  formerly  were  construed  liberally,  should  now 
receive  a  strict  construction  from  the  change  of  circumstances 
(Vid.  2  Wils.  40,  41).  Proceedings,  under  these  acts  of  parlia- 
ment, should  be  discouraged,  unless  the  party  charged  has  been 
guilty  of  an  evident  force.  These  laws  were  made  for  the  se- 
curity of  persons  in  the  actual  possession  of  lands,  which  can 
scarcely  be  said  of  the  prosecutor  in  this  present  instance.  They 
require  as  an  indispensable  ingredient  in  the  offense,  '^  force  and 
arms,  and  a  strong  hand.''    The  defendant  was  invited  on  the 
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loBt,  some  one  witness  might  be  produced  to  prove  that  it  <moe 
had  existed. 

To  this  the  defendant  answered,  that  the  first  link  of  the  plain- 
tiff's chain  of  title  was  bad,  as  it  called  for  Franks's  improve- 
ments, which  were  in  fact,  made  by  the  father  of  the  defendant 
It  recited  an  untruth,  and  was  therefore  merely  void  in  itself,  by 
reason  of  the  misrepresentation.      If  the  order  of  survey  was 
void,  every  link  of  the  chain  necessarily  dependent  on  it  most 
share  the  same  fate ;  and  it  is  of  no  consequence  when  the  de- 
fendant obtained  his  warrant,  under  such  circumstances.     The 
possession  of  the  Rudebagh  family  operated  more  strongly  than 
a  caveat.    It  was  notice  to  all  the  world  that  they  claimed  title 
to  the  lands.    As  fraud  could  only  be  proved  in  pais,  it  was 
hoped  the  parol  evidence  would  go  to  the  jury  for  their  consider- 
ation. 

Per  Ouriam,  The  defendant  rests  on  this,  that  Mr.  Franks 
has  been  guilty  of  a  false  suggestion.  But  there  is  no  assertion 
in  the  location,  that  the  improvement  was  made  by  him,  and 
therefore  the  ground-work  of  the  objection  fails.  Yet,  suppose 
it  to  be  otherwise,  and  still  more,  that  the  military  permit  issued 
in  favor  of  Christopher  Rudebagh  (which  is  highly  improbable, 
under  the  statements  of  both  parties),  how  can  the  parol  evidence 
affect  the  present  question  of  right?  In  1761,  the  soil  belonged 
to  the  aborigines.  Neither  the  act  of  Assembly,  nor  the  procla- 
mation of  1768,  gave  the  settlers^  before  the  Indian  purchase, 
any  title  to  the  lands.  By  the  act  it  was  made  highly  penal, 
either  to  make  other  settlements  on  the  Indian  lands,  or  not  to 
remove  from  those  already  made. 

On  the  opening  of  the  land  ofSice  on  8d  April,  1760,  it  was 
declared,  that  ^Hhose  who  had  settled  plantations,  especially 
those  who  had  settled  by  permission  of  the  commanding  officers 
to  the  westward,  should  have  a  preference."  What  does  this 
preference  mean  ?  Does  it  not  suppose  that  an  application 
should  be  made  by  such  settlers,  to  the  land  office,  on  3d  April, 
1769,  or  in  a  reasonable  time  afterwards,  for  this  favor,  in  order 
to  secure  their  possessions?  Neither  old  Rudebagh,  nor  his 
sons,  applied  for  any  supposed  preference  of  these  lands,  until 
the  month  of  December,  1784,  above  fifteen  years  after  the 
commencement  of  the  plaintiff's  title,  and  this  will  not  be  pre- 
tended to  be  in  due  and  convenient  time.  To  introduce  wit- 
nesses to  prove  these  improvements,  would,  in  our  idea,  be  irrel- 
evant to  the  point  of  right,  after  such  great  negligence.  Such  a 
measure  would  make  the  titles  of  lands,  which  should  be  pe^ 
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manent  and  fixed,  to  depend  on  parol  evidence,  and  opeiu  a  wide 
door  to  perjury.     The  testimony  therefore  must  be  overruled. 

The  defendant  then  offered  to  prove  from  the  declarations  of 
one  Christopher  Hayes,  that  he  was  the  agent  of  Plnmsted  and 
Franks,  acted  as  such  at  fort  Pitt,  and  among  other  things  put 
Alexander  Somerville  into  possession,  against  whom  an  eject- 
ment was  afterwards  brought  by  the  now  defendant  for  these 
lands,  and  judgment  obtained  by  default  in  January,  1780. 

Bat  the  Court  ruled,  that  neither  the  declarations  of  Hayes, 
nor  his  acts,  could  of  themselves  be  given  in  evidence  to  prove 
his  agency. 

And  per  Yeates,  this  very  point  was  very  fully  argued,  and 
determined  in  bank  in  the  same  manner,  in  Meredith's  lessee  vs. 
MauBS,  January  term,  1793. 

Yerdict  for  the  plaintiff*,  with  six  pence  damages  and  sixpence 
costs. 


Lessee  of  Doeoas  Boyd,  executrix  of  John  Boyd,  vs.  William 

Bagos  and  Chsistophbb  Hochstbttbb. 

Where  a  variance  appears  between  the  declaration  and  distringas,  Court 
"will  discharge  the  jury. 

Afteb  the  jurors  were  sworn  it  appeared  that  there  was  a 
variance  between  the  declaration  and  distringas  issued.  The 
former  contained  two  demises,  one  by  Dorcas  Boyd,  executrix  of 
John  Boyd,  the  other  by  Matthew  Dill  and  James  Dill,  each 
laid  on  the  2d  January,  1789,  for  850  acres  of  landrin  Hunting- 
don township.  The  distringas  pursued  the  titling  of  the  cause 
as  above. 

The  defendant's  counsel  agreed  to  set  the  distringas  right ; 
but  the  adverse  party,  finding  that  their  demise  was  laid  before 
the  date  of  their  patent,  viz :  June,  1789,  would  not  accede  to 
the  terms  offered.  Whereupon  the  Court  discharged  the  jury, 
saying  they  had  no  such  cause  before  them,  but  ordered  the  les- 
sor of  the  plaintiff  to  pay  the  costs  of  the  term. 

Messrs.  Young  and  M'Gihan^^r^  jicer. 

Messrs.  Boss  and  J.  Woods,  pro  def. 
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laches  and  negligence,  as  in  the  remedies  to  be  had  against  en- 
dorsers of  promissory  notes  and  bills  of  exchange. 

2.  The  plaintiff,  by  proceeding  against  the  special  bail,  has 
waived  and  lost  his  remedy  against  the  now  defendant  He  has 
obtained  judgment  thereon,  assisted  by  two  counsel,  and  this  is 
perfectly  analogous  to  the  case  of  a  plaintiff  accepting  the  as- 
signment of  a  bail  bond.  The  Court  will  not  afterwards  make 
a  rule  on  the  sheriff  to  bring  in  the  defendant's  body,  nor  can  the 
plaintiff  maintain  an  action  against  the  sheriff  for  taking  insoffi- 
cient  bail. 

It  was  stated,  and  agreed  to,  that  the  general  practise  before 
the  revolution,  in  all  the  western  counties,  had  been,  for  the 
prothonoiaries  to  sue  bail  bonds  and  take  special  bail  in  all 
suits,  as  well  attachments  as  others,  for  the  convenience  of  the 
practitioners,  the  latter  barely  reserving  to  themselves  the  liberty 
of  excepting  against  the  special  bail  at  the  ensuing  Term.  2  Bl. 
Rep.  1145,  and  Yaugh.  138,  were  also  cited  to  show  that  judges 
are  not  liable  to  answer  personally  for  their  errors  in  judgment; 
so  of  single  magistrates  acting  within  their  jurisdiction. 

3.  That  all  the  counts  charged  a  combination  of  the  defendant 
with  Brodhead,  or  his  agents,  to  defraud  the  plaintiff  of  his  debt, 
and  that  no  evidence  being  adduced  to  prove  it,  the  allegata  and 
prdbata  did  not  agree.  Neither  the  Court  nor  jury  would  pre- 
sume a  fraud,  and,  in  this  instance,  the  allegation  of  such  tuq}i- 
tude  was  matter  of  substance,  and  not  mere  form. 

Mr.  Young,  for  the  plaintiff,  answered  these  objections,  and 
cited  2  Espin.  366.     12  Co.  128.     Carth.  487. 

And,  hy  the  Cov/rt.  Officers  are  created  for  the  benefit  of  the 
community,  not  for  the  emolument  of  individuals.  Every  pub- 
lic officer  ought  to  know  his  duty,  and  exercise  it  with  fidelity, 
or  he  will  become  responsible  to  the  party  grieved.  The  de- 
fendant's conduct  in  the  instance  before  us  has  been  highly  cul- 
pable, and  it  has  not  been  accounted  for,  nor  can  it  possibly  be 
explained  to  his  advantage,  if  the  testimony  merits  credit  The 
nnder  sheriff  is  told  by  him,  in  July,  1785,  that  special  bail  has 
been  entered,  and  therefore,  delivers  up  the  goods;  but  he  takes 
the  liberty  of  informing  him  that  he  has  done  wrong.  It  appears, 
by  the  continnance  docket,  and  the  defendant's  loose  memoran- 
dum, that  the  special  bail  (if  taken  at  all)  was  not  acknowled^ 
nntil  November  22d,  following,  and  this  is  inserted  in  the  docket 
after  the  bringing  of  this  action,  by  way  of  defense.  This  is 
more  than  mere  mistake  of  judgment.  The  defendant's  infor- 
mation to  the  sub-sheriff  was  a  palpable  misrepresentation  againsfc 
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the  plain  duties  of  his  office,  and  if  the  plaintiff  has  suffered 
thereby  he  is  entitled  to  compensation.     Without  animadverting 
on  the  practise  which  is  said  to  have  prevailed  in  these  remote 
counties    as   to  prothonctaries  dissolving  attachments  of  their 
mere  authority,  without  the  interposition  of  a  Court,  and,  taking 
special  bail,  it  will  not  be  pretended  that  the  defendant  can  shel- 
ter himself  under  this  usage.    Indeed,  from  the  taking  of  the 
judgments,  with  the  stays  of  execution,  issuing  the  ca.  sa,  and 
he  scire yacias^  it  would  appear  as  if  some  agreement  had  been 
entered   into  by  the  counsel.     Of  that  agreement  we  have  no 
testimony.     But  it  must  be  observed  that  the  plaintiff's  counsel 
could   not  find  the  recognizance  of  bail  on  the  most  diligent 
search,  and  it  is  therefore  most  probable  that  the  suit  on  the  scire 
facias  was  instituted  for  the  defendant's  benefit.    There  can  be 
no  doubt  but  that  the  judgment  against  McDonald  is  a  mere 
nullity,  the  scire  facias  containing  no  certain  demand  against 
him,  and  being  void  in  itself.    No  appearance  of  counsel  can 
cure  it  in  its  present  state.     It  appears  to  us  that  the  action 
is  proved  in  substance  ;  but,  at  any  rate,  the  combination,  if  ne- 
cessary to  be  proved,  may  be  fairly  infen*ed  from  the  circum- 
stances, and  that  the  plaintiff  is  entitled  to  recover  his  debt  and 
interest. 

Verdict  pro  quer.  240Z.  4».  4rf. 


AT  JSriSI  PEIUS  AT  WASHINGTOl^, 

MAT  ASSIZES,  1795. 

O&ram  MCKEAN,  CHIEP  JUSTICE,  AND  YEATES. 


Lessee  of  Samuel  Howard  vs.  John  Pollock  and  John  Bubk* 

Application  for  leave  to  amend  narr,  in  ejectment  cannot  be  made  as  NiH 
IVitM.  Claims  nnder  improvements  may  be  deemed  imperfect  rights  to  lands, 
and  depend  on  a  variety  of  circumstances. 

Awturds  not  pursuing  the  submission  cannot  be  received  in  evidence. 

Ejectment  for  a  messuage  of  818  acres  of  land  in 

township. 

Previous  to  the  jury  being  sworn,  Mr.  Woods,  for  the  plaintiff, 
finding  that  the  day  of  his  demise  was  laid  before  the  date  of  the 
warrant  under  which  he  claimed,  and  that  the  term  had  expired, 
moved  the  Court  for  leave  to  amend  the  date  of  the  demise  and 
to  enlarge  the  term. 
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The  fanding  law  of  16th  March,  1785,  §  31,  directs  that  im- 
provements shall  be  subject  to  taxation,  and  thereby  recognizes 
those  claims. 

The  limitation  act  of  26th  March,  1785,  §  5,  declares  that  no 
persons  claiming  lands  in  consequence  of  any  prior  settlement, 
improvement,  or  occupation,  without  other  tiile^  shall  recover  the 
same,  unless  they  have  had  the  peaceable  possession  thereof 
within  seven  years  before  action  brought;  with  a  proviso  infeiTor 
of  persons  driven  from  their  possessions  by  the  savages,  &c  (3 
Dall.  St.  Laws,  28).  Now  it  is  evident  that  here  is  a  necessary 
implication  from  the  words  of  the  law,  that  an  ejectment  ma;  be 
maintained  under  SLjmor  settlement^  imjprovementf  oroocupaiion^ 
where  there  has  been  a  possession  within  seven  years  next  before 
the  commencement  of  the  suit,  by  the  party,  his  ancestors,  or 
predecessors. 

As  to  the  argument  drawn  from  the  penning  of  the  preamble 
of  the  act  of  30th  December,  1786,  it  may  be  obviated  bj  con- 
sidering that  it  arose  from  the  abundant  caution  of  the  legislatore, 
and  from  some  former  decisions  at  law. 

By  the  Court,  Oases  of  improvements  depend  on  a  great 
variety  of  circumstances,  all  of  which  must  be  taken  into  consider- 
ation by  a  jury.  The  practise  of  the  late  proprietary  land  office, 
and  divers  laws  since  the  revolution,  have  annexed  to  them  c^ 
tain  claims,*  so  that  they  may  be  now  classed  among  the  imper- 
fect rights  to  lands.  It  is  a  matter  of  fair  argument,  when  the  tes- 

^BeaideB  the  laws  cited,  see  the  act  for  raising  6,700,000  dollars,  passed  lOth  October,  ITil, 
which  declares,  {  11,  that  lands  held  by  Improvement  are  thereby  made  taxable. 

Act  for  emitting  600,000/.  in  bills  of  credit^  passed  7th  April,  1781,  which  enacts,  {  7,  thst 
together  with  the  gnarrantee  of  the  state,  so  mach  as  shall  be  saflSdent  of  tlie  arrsandoe  for 
lands  heretofore  granted  or  claimed  by  virtue  of  warrrants,  locations,  surveys,  or  any  nOm 
Utl6  that  might  be  deemed  good  and  valid  according  to  the  toto,  cuttomt  orutageinforttiaiitt 
the  late  government,  shall  be  pledged  as  a  fund  oat  of  which  the  said  bUls  of  credit  shall  be 
redeemed,  Sk. 

Act  passed  6th  April,  1782,  instltating  a  board  of  property,  to  hear  and  determine  in  ill 
cases  of  controversy,  touching  escheats,  &c.,  righUof  pre-empUcn^  promUet,  itHperfKttiUm,  or 
otherwise,  which  may  arise  In  the  land  otlice  (2  Dall.  St.  Laws,  21). 

Act  passed  12(h  March,  1783, }  6  (2  Dall.  St.  Laws,  90). 

Act  passed  22d  April,  1794,  {  2,  directing  that  no  warrants  shall  issue  after  15th  Jonei 
1794,  for  the  lands  therein  mentioned,  except  in  favor  of  persons  claiming  under  scHne  i^ 
tlementand  improvement. 

Act  passed  22d  September,  1794,  {  1,  declaring  that  after  passing  of  the  law,  no  applicstiOD 
shall  be  received  in  the  land  office  for  any  lands,  except  such  whereon  a  settlement  bss  bNB 
or  thereafter  shall  be  made,  grain  raised,  and  a  person  or  persons  residing  thereon. 
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timooy  is  given,  what  will  be  its  operation  ?  We  will  therefore 
hear  the  evidence.  It  is  a  more  favorable  caee  than  improve- 
ments generally  are,  there  being  an  agreed  line  between  the  par- 
ties, if  the  plaintiff  should  bring  home  the  knowled£:e  of  that 
fact  to  Pollock  before  he  purchased. 

In  the  course  of  the  trial  a  bond  was  shown  in  evidence  dated 
8th  January,  1778,  in  the  penalty  of  600Z.,  executed  by  How- 
ard to  Pollock,  conditioned  to  pertbrm  |he  award  of  David 
Scott,  John  Glasgow,  Leonard  Bobinson  and  Ezekiel  Moore, 
and  siich  others  as  these  fottr  shaU  choose^  respecting  the  land 
in  dispute  between  them. 

An  award  subscribed  by  Scott,  Kobinson,  and  on€i  Samuel 
Swindles  (mutually  chosen  by  the  other  arbitrators),  was  then 
offered  in  evidence  by  the  defendants  and  excepted  to,  because 
not  within  the  submission  of  the  parties ;  and  1  Bac.  Ab.  137, 
138,  was  cited. 

The  Court  expressed  regret  that  they  were  under  the  necessi- 
ty of  overruling  the  evidence.  It  very  probably  was  the  honest 
intention  of  the  parties,  that  a  majority  of  the  arbitrators  should 
determine  the  dispute ;  but  it  is  not  so  expressed  in  the  bond, 
nor  can  the  Court  intend  it,  or  suffer  the  defect  to  be  supplied 
by  oral  testimony.     1  Espin.  247. 

The  jury  found  a  verdict  for  the  plaintiff,  and  established  the 
agreed  marked  boundary. 


AT  l^ISI  PEIUS,  AT  UNION  TOWN. 

MAT  ASSIZES,  1796. 

Ooram  M*KEAN,  CmEP  JUSTICE,  AND  YBATE8. 


Lessee  of  Thomas  Smith,  esq.,  m.  Bazil  Brown. 

Declaration  in  ejectment  altered  after  the  Jury  was  sworn,  to  make  it  con- 
formable  to  the  record. 

A  prior  improvement  nnder  Pennsylvania,  shall  prevail  against  a  Virginia 
certificate,  nnder  the  compact  between  the  two  states. 

Between  claimants  under  Virginia,  the  certificate  of  the  commissioners  is 
conclosive.    AUt&r^  where  one  of  the  parties  claims  under  a  Pennsylvania. 

£jEOTMENT  for  OHO  messuage  and  280  acres  of  land  in  Men- 
alien  township. 

On  motion  of  Mr.  J.  Woods,  for  the  plaintiff,  the  names  of 

Francis  Parsley  and  Benjamin  Brashiers  were  struck  oat  of  the 

declaration  in  ejectment,  after  the  jorors  were  sworn,  and  the 
66 
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sell  his  interest  therein  to  the  defendant,  the  sheriff  might  at  an 
anterior  period,  take  the  same  in  execution.      Should  it  be  pre- 
tended that  his  sale  overreaches  the  judgments  and  executions, 
the  anvsprabandi  lies  on  the  party  affirming  this  faet.    If  it  was 
by  writing,  let  the  written  instrument  be  produced ;  if  it  is  lost, 
or  was  by  mere  parol,  bring  forward  the  witnesses.    The  offering 
no  proof  of  the  sale,  under  the  present  circumstances,  is  strong 
evidence  that  the  defendant  does  not  wish  to  play  a  fair  game. 
He  affirms  the^t^  proprietatis  in  Williaui  Brashiers,  by  accept- 
ing his  assignment ;  and  if  it  was  posterior  to  its  being  levied  on, 
the  premises  would  be  subject  to  the  lien.     All  persons  are 
bound  to  take  notice  of  the  judgments  of  Courts  of  Record,  and 
it  is  more  than  probable  that  the  defendant  actually  knew  of  the 
lands  being  seized  on,  from  the  inquisition  being  held  at  the 
house  of  his  brother  Thomas,  nigh  thereunto,  and  its  notoriety 
in  the  country.     Suppose  he  had  a  real,  honest  claim  to  the 
lands,  either  under  Brashiers,  or  otherwise,  and  he  was  informed 
of  the  sheriff's  advertisements,  he  should  have  given  notice  at 
the  sale,  to  prevent  the  purchaser  from  being  deceived  by  pay* 
ment  of  his  money.     Failing  herein,  he  shall  be  postponed,  as 
in  the  case  of  a  first  mortgagee  silently  permitting  another  to 
lend  his  money  on  the  security  of  the  same  lands;  or  one  having 
a  title  to  lands,  and  suffering  another  to  expend  his  property  in 
building  thereon,  without  giving  him  notice  of  his  right.    8» 
Vern.  151.  9  Mod.  87,  88.     1  Wms.  894. 

There  can  be  no  doubt  but  that  on  every  pribciple  of  moral 
and  political  obligation,  the  compact  between  the  two  states 
should  be  held  sacred.  And  this  brings  it  to  the  question,  whether 
William  Brashiers'  improvement  is  the  elder  or  prior  right,  un- 
der Pennsylvania.  So  wild  and  extravagant  have  been  the  no- 
tions of  ipany  people  about  improvements,  that  it  is  not  eaey  to 
define  them.  In  the  language  of  the  act  of  80th  December, 
1786,  it  is  undei*8tood  to  be  ^^An  actual  pereobal  resident  settle- 
ment, with  a  manifest  intention  of  making  it  a  place  of  abode, 
and  tlie  means  of  supporting  a  family,  and  continued  from  time 
to  time,  unless  interrupted  by  the  enemy,  or  by  going  into  the 
military  service  of  this  country  during  the  war."  The  settle- 
ment in  question  clearly  comes  within  this  description. 

There  are  three  kinds  of  rights :  jvs  proprietcUtSy  Jus  pasta- 
sionis^  and  jvs  vagum^  or  an  imperfect  right.  Settlements  may 
be  ranked  among  the  latter  species.  It  has  a  right  to  pre-emption; 
a  claim  to  a  favor.  ^ 

William  Penn,  esq.,  the  first  proprietary,  died  in  England,  in 
1718,  and  his  son  Thomas  continued  in  hiK  minority  until  1731) 
Richard,  his  other  son,  until  1782.    In  this  interval  their  land 
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office  was  shut  np,  so  that  during  that  time  warrants  and  patents 
were  not  regularly  granted  by  the  commissioners  of  property  for 
transfei^ring  land  to  applicants.    To  further  the  settlement  of  the 
then  province  within  that  period,  tickets  signed  by  one  of  the 
commissioners  of  property,  or  by  the  secretary  of  the  land  ofSce, 
came  into  practise.    Hence,  it  would  seem,  sprung  improvements. 
The   oid  rule  being  once  relaxed,  greater  liberties  were  taken 
by  the  people,  and  emigrants  from  abroad  often  seated  themselves 
OD  vacant  lands  (see  act  of  assenibly  passed  27th  November, 
1755,  Millor^s  ed.  vol.  2,  p.  55)  without  permission,  and  made 
valaable   improvements.    The    usage  of  the  proprietary  land 
office  w^as  favorable  to  these  settlements.    The  interests  of  the 
proprietaries  were  promoted,  and  the  pre-emption  of  the  lands 
they  occupied  was  generally  considered  as  belonging  to  the  set- 
tlers.    The  inhabitants  of  the  frontier  counties,  in   particular, 
availed  themselves  of  the  usage,  and  in  many  instances  went 
much  further  than  was  ever  intended  by  the  lords  of  the  soil,  or 
their  officers. 

When  land  office,  for  the  sale  of  the-lands  purchased  at  Fort 
Stanwix,  was  opened,  on  the  3d  April,  1769,  '^  Those  who  had 
settled  plantations  were  declared  to  have  a  preference ;  *'  and 
many  judicial  decisions  were  conformable  thereto.    The  acts  of 
27th  November,  1756,  10th  October,  1779,  and  16th  March, 
1785,  make  improvements  subjects  of  taxation.     Several  other 
laws  since  the  revolution  are  favorable  to  real  settlements,  and 
particularly  the  limitation  act  of  26th  March,  1785,  which  pre- 
supposes that  under  the  received  usage  a  recovery  might  have 
been  before  legally  had  under  a  prior  settlement,  improvement, 
or  occupation,  where  there  had  been  an  attendant  possession 
within  seven  years  before  the  suit  brought.    The  former  custom 
of  granting  the  lands  to  real  improvers  is  clearly  hereby  recog- 
nized.   And  this  custom  is  much  older  than  the  Virginia  act  of 
8d  May,  1779,  which  gives,  for  the  first  time,  a  preference  to  set- 
tlers "  Who  had  made  a  crop  of  corn,  or  resided  on  the  lands  one 
year  before  the  1st  January,  1778."    There  can  be  no  reason 
for  making  a  distinction  between  the  settlers  under  Virginia  and 
Pennsylvania.  Between  claimants  under  Virginia,  the  certificate 
of  the  commissioners  is  conclusive  evidence,  but  not  where  one 
of  the  parties  claims  under  Pennsylvania.  And  so  have  been  all 
the  decisions.    Under  all  the  circumstances  of  the  case  before 
ns,  we  think  that  the  plaintiff  is  entitled  to  recover  under  every 
principle  of  law  and  equity. 

Verdict  for  the  plaintiff. 
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Lessee  of  William  Lynk,  Andbbw  Ltnn,  John  Lynk,  Atbss 
Lynn,  Isaao  Lynn,  and  John  Cobblby,  ja|iior,  and  Anna,  bis 
wife,  v8.  Thomas  Uownbs. 

In  a  declaration  in  ejectment,  repugnant  words  considered  as  sorploage. 
Assignment  of  an  application  for  lands  without  words  of  inheritance,  for  Ta^ 
nable  consideration,  will  pass  an  estate  in  fee  simple. 

Intention  of  a  testator  mast  be  gathered  from  the  words  of  his  wiU,  takes 
all  together. 

Ejbctment  for  a  messuage  and  151|^  acres  of  land. 

The  declaration  stated  the  demise  on  the  23d  July,  1790,  to 
hold  from  the  same  day,  and  that  the  lessee  by  virtae  of  the  de- 
mise aforesaid,  entered  therein  ;  and  that  the  defendant  an  the 
same  day  afterwards  ejected  him. 

Mr.  J.  Ross,  for  the  defendant,  excepted  to  the  declaration. 
The  nominal  lessee  could  not  enter  until  the  24th  July,  the  word 
from  being  exclusive.  The  ouster  of  the  lessee  on  the  23d  was 
no  wrong  to  him,  because  he  had  then  no  title.  From  the  plain- 
tiff's  own  showing,  his  right  to  enter  on  the  same  day  he  was 
ousted  is  defective.  Some  of  the  cases  have  gone  a  considerable 
length,  where  exceptions  of  this  nature  have  been  taken  after 
verdict ;  but  the  objection  is  made  thus  early  to  prevent  any 
conclusions  being  drawn  from  a  verdict. 

Messrs.  J.  Woods  and  Young,  e  contra^  cited  Bull.  Ni.  Pri.  103 
(4th  ed.),  and  Cro.  Jac.  96,  as  expressly  in  point. 

Per  Curiam.  The  declaration  states  that  the  plaintiff  entered 
by  virtue  of  the  lease,  which  he  could  not  do  until  the  24th 
July.  The  words  of  ouster,  on  the  earns  day^  are  repngnant 
thereto,  and  may  be  considered  as  surplusage.  The  time  of 
entry  of  the  nominal  plaintiff  is  not  specified.  We  think  the 
exception  cannot  be  supported.  Ejectments  are  the  creatures  of 
the  Court,  and  subject  to  their  peculiar  interposition  for  the  ad- 
vancement of  justice.  Great  liberality  is  now  used  in  these  mat- 
ters (2  Burr.  1161 ;  1  Barnard,  B.  R.  54).  The  defendant's 
counsel  may,  however,  if  he  thinks  proper,  move  the  Court  in 
bank,  on  a  point  as  reserved,  saving  to  him  every  advantage  to 
which  he  is  now  entitled. 

The  case  on  evidence  turned  out  as  follows :  — 

The  lessors  of  the  plaintiff  claimed  as  heirs  at  law  of  their 
father,  Andrew  Lynn.  The  defendant  claimed  a  child^s  share, 
as  son  of  Thomas  Downes. 

Thomas  Downes,  the  father,  filed  an  application  in  the  land 
office  for  300  acres  in  Bedstone  settlement,  including  his  im- 
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provement^  on  8d  April,  1769.  He  made  his  will  on  the  2d 
March,  1778,  and  died,  leaving  thirteen  children,  of  whom  nine 
are  still  living.  His  will  ran  thns:  ^^I  give  and  devise  a^Z  my 
reiil  and  personal  estate  to  my  widow,  Gulielma,  except  QL 
which  I  beqaeath  to  each  of  my  children;  and  I  allow  the 
line  between  me  and  my  son-in-law,  John  Jones,  to  stand  firm. 
I  appoint  my  said  widow  and  my  son  Jeremiah  my  executors." 
He  then  subjoins  the  following  memorandum  :  ^^It  is  my  will 
that  my  keirs  or  executors  is  to  have  the  one-half  of  the 
land,  which  is  166  acres,  and  no  more,  and  John  Jones  to 
hav^e  the  other  half,  according  to  our  agreement."  He  had 
before  made  a  division  of  the  land,  with  his  son-in  law. 

On  the  21st  October,  1788,  the  widow  and  executrix  and  three 
of  the  children  convey  their  shares  and  interests  to  Benjamin 
Brashiers  and  his  heirs,  in  consideration  of  20^.  per  acre ;  and 
on  the  28th  March,  1789,  Brashiers,  by  an  assignment  indorsed 
on  the  former  bill  of  sale,  ^^  Sells  and  transfers  all  his  right,  title, 
and  interest  in  the  within  writingH,  to  Andrew  Lynn "  (the 
father),  ^'  for  value  received,"  without  using  any  words  of  inher- 
itance therein. 

On  the  24th  September,  1789,  Jeremiah  Downes,  the  other 
executor,  conveys  all  his  right  and  interest  to  the  said  Andrew 
Lynn,  in  consideration  of  15Z. 

On  the  29th  September,  1783,  a  warrant  issued  to  re-survey 
the  lands  for  the  use  of  John  Jones  and  the  heirs  of  Thomas 
Downes,  according  to  his  will,  on  which*  a  re-survey  was  after- 
wards returned,  containing  151^  acres,  and  the  usual  allowance. 
The  questions  between  the  parties  turned  upon  the  construc- 
tion of  the  deed  from  Brashiers  to  Lynn,  and  of  the  will  of 
Thomas  Downes. 

It  was  contended  for  the  defendant,  that  Brashiers's  deed,  con- 
taining no  words  of  inheritance,  passed  no  more  than  an  estate 
for  life  to  Lynn,  which  was  now  spent;  and  therefore,  the  plain- 
tiff showed  no  title  to  the  lands.  The  rule  of  law  was  so  clearly 
settled  that,  in  deeds,  the  word  '^  heirs  "  was  indispensably  nec- 
essary to  vest  an  estate  in  fee  simple,  it  could  need  no  animad- 
version. 

Oulielma  and  Jeremiah  Downes  do  not  convey  as  executors ; 
they  merely  transfer  their  own  shares  of  the  land.  So  of  the 
three  children  who  have  executed  the  deed.  And  the  opinion 
of  the  family,  as  well  as  the  grantee,  is  a  good  criterion  to  judge 
of  the  testator's  intention.  The  warrant  of  re-survey  was  t^en 
oat  by  joint  consent,  for  the  common  benefit  of  all  the  issue. 
The  62.  legacy  to  each  child  is  not  made  payable  out  of  the 
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lands.  The  expressions  in  the  conclusion  of  the  will  are  clear 
who  shall  have  the  lands ;  not  his  widow,  but  his  heirs  or  execu- 
tors ;  the  latter,  if  they  shall  find  it  necessary  to  sell  for  pay- 
ment of  debts ;  the  former,  if  they  shall  discharge  the  debts 
themselves.  This  clause  narrows  and  restrains  the  operation  of 
the  general  words'^  real  and  personal  estate,'*  in  the  devise  to 
his  widow,  in  the  first  sentedce. 

But,  by  the  Court  The  operation  of  applications  and  surveys 
thereon  is  best  explained  by  the  usage  of  the  state ;  and  as  that 
usage  alters,  so  will  the  law.  No  such  titles  are  known  in  Eng- 
land, and  the  strict  rules  of  law  there  are  inapplicable  to  ooi 
system.  An  application  is  the  mere  inception  of  a  title,  on 
which  no  more  is  paid  than  7«.  Qd,  the  mere  office  fees  of  enter- 
ing it  It  vests  a  mere  equitable  interest  in  the  party,  the  legal 
estate  remaining  in  the  commonwealth  in  trust  The  right  is 
eventnally  completed  hj  obtaining  a  patent.    ^ 

We  have  often  seen  that  rights  under  applications  and  war- 
rants, also,  have  been  assigned  by  blank  indorsements,  and  dtat 
the  sale  of  improvements  has  taken  place  by  the  payment  of 
money,  or  the  delivery  of  a  specific  article  by  way  of  considera- 
tion ;  and  such  transfers  and  sales  have  always  been  established. 
This  point  was  resolved  at  Bedford,  daring  our  present  circuit, 
in  Paxton's  lessee  V8.  Price. 

In  the  instance  before  us,  the  subject  matter  must  be  consid- 
ered ;  and  Brashiers's  assignment  conveys  to  Andrew  Lynn  all 
his  right,  title,  and  interest  in  the  within  writings.  It  refers  to 
the  other  conveyance  on  which  it  is  indorsed. 

The  intention  of  the  pai*ties  is  clear.  The  title  passed  for  a 
valuable  consideration,  and  the  money  paid  raises  an  use  which 
chancery  would  carry  into  execution.  It  operates  as  a  statote 
conveyance;  and  we  apprehend  that  the  vendor  would  be  con- 
sidered as  a  trustee  for  the  vendee,  and  consequently,  that  all 
his  equitable  interest  passed  to  the  ancestor  of  the  lessors  of  the 
plaintiff. 

The  will  is  obscurely  penned ;  but  the  intention  of  the  testator, 
extracted  from  the  words  of  the  will,  taken  all  together,  shall 
govern  its  construction,  and  not  the  opinion  of  his  family.  The 
first  words  are  clear  and  explicit,  and  convey  an  estate  in  fee 
simple  to  the  widow,  chargeable  with  62.  to  each  child.  The 
thirteen  children  would  then  get  782.  clear  of  all  deductionB; 
which,  under  the  known  circumstances  of  the  country,  laborioj; 
under  an  Indian  war,  and  the  claims  of  Virginia  to  the  soil, 
would  not  be  an  inadequate  provision,  when  his  widow's  mainten- 
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ance  ie    taken  into  view.    It  will  be  diiiicnlt  to  aoconnt  for  the 

principle  on  which  he  devised  62.  to  each  of  his  children,  if  he 

intended  that  beyond  that  amonnt  they  shoold  eqnally  inherit 

all  his  lands. 

It  18  said  that  the  concluding  clause  of  the  will  is  repugnant 

to  the  first  devise  to  his  wife,  and  must  restrict  the  meaning  of 

the  general  words  he  had  before  used.    But  who,  under  this  con- 

atrnction,  were  then  to  take?    His  issue,  or  his  executors  ?    It  is 

wholly  nncertain ;  and  if  there  had  been  no  former  devise  of  the 

lands,  this  devise  would  have  been  void  on  that  account,  and 

could  not  take  effect.    On  both  points,  therefore,  the  verdict 

should  be  for  the  plaintiff. 

Verdict  pro  qioer. 


Lessee  of  Ralph  Cherky  vs.  William  Robikson. 

One  gnilty  of  laches  in  not  endeavoring  to  procure  a  snrrejon  his  applica- 
Uo&  in  the  hind  office,  shall  bo  postponed. 

One  in  possession  of  lands,  under  a  legal  title,  sells  to  a  purchaser  bona  flde^ 
withoat  notice ;  an  equitable  title,  by  improvement,  shall  not  affect  him,  nor 
be  received  in  evidence.  After  three  trials  in  ejectment,  Court  will  stay  pro- 
ceedings. 

Ejbothent  for  a  messuage  and  337^^  acres  of  land,  in  Bnllskin 
township. 

Tho  merits  of  this  cause  came  on  for  trial  the  fourth  time. 

The  now  defendant  commenced  an  ejectment  for  the  lands  in 

qnestion  against  Adam  Hatfield,  in  Bedford  county,  on  which  a 

verdict  passed  for  the  plaintiff,  in  January  term,  1772,  and 

judgment  was  entered  thereon.    He  then  renewed  his  ejectment, 

which  was  removed  to  the  supreme  Court,  and  was  tried  October 

assizes,  1788,  when  a  verdict  was  given  in  the  same  way ;  and  on 

a  new  trial  being  ordered  by  the  Court,  a  third  verdict  was  had 

for  the  defendant  at  June  assizes,  1790,  on  which  judgment  was 

rendered  for  him. 

The  outlines  of  the  case  were  as  follows :  — 

In  1767,  Adam  Hatfield  chopped  a  few  cabin  logs  and  girdled 

some  trees  on  the  crossings  of  Jacob's  creek  ;  and  in  the  ensuing 

year  he  cat  more  logs,  deadened  some  timber,  made  some  brush 

heaps,  and  collected  a  number  of  people  together  to  raise  a 
cabin  for  him  ;  but  they  were  prevented  by  a  fall  of  snow. 

On  the  7th  April,  1769,  he  entered  an  application  in  the  land 
office,  tor  800  acres  of  land,  about  two  miles  above  Braddock's 
road,  where  it  crosses  Jacob's  creek,  on  both  sides  of  the  said 
creek.  In  the  month  of  April  or  May,  1769,  he  raised  a  cabin 
on  the  land,  and  lived  in  it  with  his  brother.  In  the  fall  of  the 
same  year,  he  applied  to  William  Thompson,  esq.,  deputy  sur- 
veyor of  tiie  district,  to  survey  his  lands,  bnt  he  evaded  it  for 
the  present ;  understanding,  however,  a  f^w  days  afterwfp*ds  that 
66 
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John  Bojd,  a  deputy  under  Thompson,  had  sar^rejed  his  intend- 
ed tract  for  James  M'Elwaine,  nnder  a  later  order,  he  imme- 
diately complained  of  this  condact  to  Thompson,  who  excused 
himself  as  well  as  he  coald,  promised  to  return  the  sorvey  in 
dispute,  and  that  he  would  enter  a  caveat  for  him,  both  which 
he  neglected  to  do. 

Xn  1785,  Hatfield  having  made  considerable  improvementB  on 
the  lands,  conveyed  the  same  to  the  now  plaintiff's  lessor,  in 
consideration  of  lOOZ.,  who  continued  in  possession  until  lately, 
when  the  defendant,  by  repeated  encroachments,  obliged  him  to 
become  plaintili*  in  a  new  ejectment.  In  1786,  a  survey  was 
made  by  Alexander  M*01ean,  deputy  surveyor,  and  returned  on 
Hatfield's  application ;  and  on  the  2dth  November,  1787,  a  patent 
issued  to  Cherry,  in  consideration  of  SSI.  10s, 

The  defendant. claimed  under  an  application  in  the  name  of 
James  M'Elwaine,  entered  on  the  13th  June,  1769,  descriptive 
of  the  lands,  a  survey  made  by  William  Thompson,  on  the  lltb 
November,  1769,  containing  321^  acres,  a  conveyance  from 
M^Elwaine  to  the  defendant,  in  consideration  of  10^.,  dated  14th 
November,  1769,  and  a  patent  issued  to  him  12th  January,  1771. 

It  appeared  on  the  trial  that  M^Elwaine's  name  was  made  nee 
of  in  the  application,  for  the  joint  benefit  of  a  company,  con- 
sisting of  the  said  William  Thompson,  John  Boyd,  Joseph  Erwin, 
and  Wendle  Ourey.  The  defendant  was  present  when  the  sur- 
vey was  made  by  Boyd,  under  the  location  of  M^Elwaine,  and 
knew  that  Hatfield  was  in  possession  and  claimed  the  land.  This 
survey  was  conducted  with  privacy  on  a  Sunday,  and  from  some 
circumstances  it  became  probable  that  it  was  not  made  until  after 
the  date  of  M'Elwaine's  bill  of  sale. 

After  a  full  discussion  of  the  merits,  by  Messrs.  J.  Wood  and 
Young,  for  the  plaintiff,  and  Mr.  J.  Koss,  for  the  defendant, 

M'Kean,  C.  J.,  in  his  charge  to  the  jury,  stated  the  written 
and  parol  testimony  very  fully. 

He  then  observed  that  the  plaintiff  had  given  very  material 
evidence,  which  had  not  been  produced  on  the  former  trials. 
The  requisition  made  to  Thompson,  at  an  early  day,  to  make  the 
survey,  the  co-partnership  existing  against  the  now  plaintiffj  and 
the  knowledge  of  the  defendant  of  the  lands  being  in  dispute 
before  he  purchased,  were  now  first  brought  forward  and  oper- 
ated with  great  force  in  behalf  of  the  plaintiff. 

If  the  plaintiff  had  been  guilty  of  laches,  in  not  procuring  a 
survey  for  a  number  of  years,  or  endeavoring  by  proper  means 
to  procure  one,  he  ought  to  suffer  for  bis  negligence.    Diligence 
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in  each  matters,  forms  an  essential  featnre  in  titles  on  locations ; 
and  the  claimant  who  idly  stands  by,  and  suffers  other  surveys 
to  be  made  without  prosecuting  his  claim,  shall  be  postponed. 
The  knowledge  of  the  defendant  of  the  dispute,  and  of  Hat- 
field's possession,  were  also  material  circumstances  to  be  proved ; 
because  if  one  in  possession  had  a  legal  title,  and  had  sold  to  a 
purchaser  honafide  and  without  notice,  an  equitable  title  by  im- 
provement, shall  not  affect  him,  nor  indeed  ought  it  to  be  suf- 
fered to  go  to  the  jury  in  evidence.  (Vid.  Talb.  Cas.  187,  258, 
260.  2  Freem.  43.  3.  Cha.  Oa.  123.  2  Black.  Com.  329,  337.) 

^VtThen  the  defendant  purchased,  he  most  probably  bought  the 
application  only,  and  the  survey  was  made  afterwards.  The  bill 
of  sale,  in  the  hand  writing  of  Boyd,  one  of  the  company,  though 
very  full  in  other  particulars,  does  not  specify  the  survey,  or 
quantity  of  acres,  though  on  the  face  of  the  paper  it  would  ap- 
pear the  lines  were  run  by  Boyd  himself,  but  three  days  before, 
and  one  of  the  witnesses  swears  that  the  survey  was  not  made 
until  the  succeeding  year. 

Here  then,  independent  of  Hatfield's  improvement,  which 
need  not  be  taken  into  view,  the  plaintiff  has  the  earliest  descrip- 
tive'application ;  and  his  warrant,  survey,  and  patent  shall,  like 
the  different  parts  of  a  common  recovery,  all  refer  back  to  the 
first  act,  and  will  therefore  over-reach  the  defendant's  title.  He 
and  Hatfield  have  been  in  nniform  possession  since  1796,  until 
the  defendant  has,  by  finesse,  elbowed  him  out  of  part  of  the  land. 
His  title  has  beeta  sanctioned  by  the  verdicts  of  three  succes- 
sive juries,  and  no  good  reason  has  been  offered  to  ns  why  he 
should  not  now  succeed. 

The  jury  found  a  verdict  for  the  plaintiff,  without  leaving  the 
bar.  The  Court  then  told  the  defendant  that  four  different 
juries  had  united  in  opinion,  concerning  the  title.  It  was  high 
time  peace  should  be  restored  between  them;  but  if  he  still 
meant  to  contend  the  right,  and  worry  his  adversary  out,  Oourts 
of  justice  would  interpose  their  authority,  and  prevent  him  from 
dragging  bis  opponent  into  future  vexatious  law  suits.  As  equi- 
ty would  decree  an  injunction  after  three  trials,  so  would  Courts 
in  Pennsylvania  stay  his  further  proceedings,  by  their  summa- 
ry powers,  for  the  ends  of  justice.  (Vid.  Bel.  Cha.  Ca..  Temp. 
King  18.  2  Eqn.  Ca.  Ab.  522.  1  Wms.  672.  2  Bro.  Pari.  Ca. 
217.  1  Stra,  404.  Bunb.  168.) 
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SEPTEMBER  TERM,  1796. 

Present  — M*KEA.N„  CHIEF   JUSTICE,  —  8HIPPEN,   YEATE8,  AND 

SMITH,  JUSTICES. 


Stephen  Austin,  Jbbbhiah  Wadswobth,  and  John  Chubgh  t». 

Matthiab  Slough. 

If  the  payee  of  a  note  pay  the  balance  thereof  to  an  indorsee  nnder  a  jodg- 
ment  agsdnst  him,  after  the  bankruptcy  of  the  maker,  and  after  such  indor- 
see has  procured  his  diyidends  Arom  the  assi^ees,  by  the  direction  of  the 
payee,  he  can  recover  against  the  maker,  notwithstanding  his  bankruptcy  and 
oertiflcate. 

The  plantiffs  declared  in  case,  on  three  connts,  let,  for  1202. 
had  and  received  to  their  Bse ;  2d,  for  1202.  laid  out  and  ex- 
pended for  the  defendant's  use;  and  3d,  for  1202.  lent  to  the 
defendant  on  the  28d  November,  1798. 

The  defendant  pleaded  non  assumpsit  and  payment,  and  that 
he  was  a  certificated  bankrupt. 

It  appeared  in  evidence  that  the  defendant  gave  his  promis- 
sory note  to  the  plaintiffs,  or  order,  on  the  13th  September, 
1786,  for  2252.  8s.  4d.  payable  with  interest  in  sixty  days,  who 
indorsed  it  to  William  Crammond  on  the  12th  July,  1786.  One 
ton  of  bar  iron,  amounting  to  282.  was  received  by  Crammond 
on  the  2d  December,  1786,  and  indorsed  on  tlie  note,  and  he 
was  afterwards  paid  the  sum  of  1082.  8s.  8d.  on  account  of  the 
note,  and  then  paid  it  over  to  John  D.  Blandiard,  without  in- 
dorsement. 

The  defendant  committed  an  act  of  bankruptcy  on  the  14th 
June,  1787,  and  on  the  next  day  a  commission  issued  against 
him;  and  on  the  15th  June  he  was  declared  a  bankrupt  by  the 
commissioners. 

Blanchard,  after  the  failure  of  the  defendant,  delivered  the 
note  to  Reed  and  Forde,  in  payment  of  goods,  and  promised 
that  if  the  plaintiifc  should  not  take  up  the  same,  he  would  dis- 
charge it.  Upon  application  to  the  plaintiflfe,  Reed  and  Forde 
were  desired  to  call  on  the  assignees  of  the  defendant  and  re- 
ceive what  dividends  they  could,  and  were  promised  the  balance 
by  the  plaintiflfe.  In  consequence  hereof  they  received  four  dif- 
ferent dividends  from  the  assignees,  amounting  to  882. 13*.  8A, 
and  afterwards  brought  a  suit  against  Austin,  one  of  the  phuB* 
tiffs,  and  upon  a  recovery  had  against  him  in  November,  1793, 
Austin  paid  1162. 15s.  Id.  the  balance  of  the  debt  and  interest, 
and  142.  Us.  Id.  costs.  The  present  suit  was  commenced  td  re- 
cover over  from  the  defendant  the  moneys  which  had  been  thus 
paid.    [Vide^2  Teates,  16.] 
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The  plaintiffs  insisted  that  on  their  endorsing  over  the  note, 
they  ceased  to  be  the  creditors  of  the  defendant.    They  had  no 
legal  security  for  a  debt,  which  they  could  have  proved  at  the 
time  of  his  bankruptcy.    They  had  parted  with  the  evidence  of 
their  right.     IS  the  payee  of  a  note  pay  the  amount  of  it  to  an 
endorsee,  after  the  bankruptcy  of  the  maker,  he  may  recover 
against  the  maker,  notwithstanding  his  bankruptcy  and  certificate. 
4  Term  Rep.  714.     (See  the  case  ex  parte  Brymer,  cited  4  Term 
Bep.  715.    Cook's  Bank  Law,  2d  ed.  204.)    A  surety  in  a  bond 
who  pays  the  debt  after  a  commission  of  bankruptcy  issued 
against  his  principal,  is  not  barred  by  the  certificate,  though  the 
penalty  of  the  bond  was  forfeited  before.    Where  the  cause  of 
action,  though  it  arises  after  the  bankruptcy,  is  founded  on  a 
pre-existing  ground,  it  is  not  barred.    Cowp.  525.    Cook's  bank. 
L.  Ist  ed.  154.     Contingent  debts  cannot  be  proved  under  the 
Stat.  7  Geo.  1,  c.  81,  and  debts  payable  at  a  future  day  are  not 
to  be  proved,  unless  they  come  within  the  statute.     Cowp.  460. 
Bail,  who  had  not  paid  the  debt  and  costs  until  after  the  bank- 
ruptcy of  the  principal,  though  judgment  on  the  bail  bond  was 
had  before,  are  not  barred  by  the  certificate  of  the  bankrupt, 
becaase  until  actual  payment  there  was  no  damnification.    3 
Wils.  17,  262.    2  Bl.  Rep.  794. 

For  the  defendant  it  was  urged,  that  the  construction  con- 
tended tor  by  the  adverse  party  would  effectually  defeat  the  in- 
tention of  the  legislature  in  their  act  of  1785,  ^^  for  the  regula- 
tion of  bankruptcy."     Under  the  24th  section  of  that  law,  if  a 
bankrupt  shall  be  impleaded  for  any  debt  dt^  before  he  became 
bankrupt)  such  bankrupt  shall  be  discharged  on  common  bail, 
and  may  plead  that  the  oat^e  of  action  did  accrue  before  such 
time  as  he  became  a  bankrupt.     And  by  section  26,^  if  auy  cer- 
tificated bankrupt  shall  be  taken  in  execution,  on  account  of  any 
debt  owing  before  he  became  bankrupt,  by  reason  of  a  judgment 
obtained  before  the  allowance  of  his  certificate,  he  shall  be  dis- 
charged by  any  judge  of  the  Court,  wherein  judgment  was  ob- 
tained.   2  DaU.  St.  Laws,  377, 878.    The  words,  cause  of  action^ 
in  one  of  the  British  statutes  of  bankrupts,  have  been  held  to 
•    mean  such  a  debt  as  is  due,  and  owing,  and  payable  in  all  events. 
3  Wils.  271.      The  defendant's  liability  on  the  present  note  to 
the  payee,  Ibd  the  different  endorsees,  is  clearly  within  this  de- 
scription.     Formerly,  a  bankrupt  was  considered  as  a  criminal, 
whose  delinquency  could  be  expiated  only  by  paying  the  last 
fiurthing,  but  in  more  modem  times,  his  interest  has  been  in  some 
measure  provided  for,  and  he  is  now  rather  viewed  in  the  light 
of  an  unfortunate  man.    4  Beeve's  E.  L.  255.    2  BL  Com.  477, 
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482.    Bankrupt  and  insolvent  laws  are  now  construed  &vorabIj. 
4  Burr.  2625,  6. 

An  endorsee  of  a  promissory  note,  payable  three  months  after 
date,  may  be  discharged  under  an  insolvent  act  which  takes 
place  before  the  three  months.     Cowp.  22. 

If  the  cause  of  action  arise  before  bankruptcy,  interest  and 
costs  accrued  since  are  likewise  discharged  by  etat.  12,  Geo.  3, 
c.  47,  §  2. 

In  mercantile  life',  the  absolute  necessity  of  the  use  of  promis- 
sory notds  and  bills  of  exchange  is  well  known.  But  under  the 
plaintiff's  doctrine,  no  merchant  who  has  passed  such  paper,  can 
in  case  of  subsequent  misfortunes  and  failure,  be  exempted  from  ' 
arrests,  nor  his  future  property  be  protected,  notwithstandiDg 
the  fullest  conformity  to  the  bankrupt  laws.  An  endorsee,  or 
payee,  may  suffer  judgment  to  go  against  him  afterwards,  and 
then  recur  to  the  unfortunate  bankrupt. 

If  the  plaintiffs  had  paid  the  moneys  for  which  they  were  lia- 
ble, at  any  time  anterior  to  the  14th  June,  1787  (which  they  were 
bound  to  do  by  the  custom  of  merchants),  it  cannot  be  pretended 
that  they  could  have  the  most  distant  claim  on  the  defendant 
Shall  they  then  take  advantage  of  their  own  laches  in  not  pay- 
ing during  the  period  of  eleven  months,  according  to  the  terms 
of  their  engagement  %  The  ground  on  which  it  is  insisted,  that 
this  demand  is  not  protected  by  the  defendant's  certificate,  is,  that 
the  plaintiffs  could  not  prove  it  under  the  commission.  Bat  it 
was,  in  fact,  proved  by  Reed  and  Forde,  and  they  received  their 
full  dividends  by  the  direction  of  the  plaintiffs.  They  may  be 
considered  as  the  agents  of  the  plaintiffs  in  this  particular.  The 
same  advantage  was  derived  to  the  plaintiffs,  as  if  they  them-  ^ 
selves  had  the  evidence  of  their  right  in  their  own  possession, 
and  had  in  person  exhibited  the  note.  They  were  credited  with 
the  dividends  received,  and  only  paid  the  balance  to  Reed  and 
Forde.  This  material  circumstance  distinguishes  the  present 
case  from  all  those  cited  by  the  plaintiffs. 

The  Court  thought  the  case  a  hard  one  on  the  defendant,  and 
inclined,  under  all  the  circumstances,  to  an  opinion  in  his  favor; 
but  to  settle  the  point,  on  full  reflection,  they  recommended  that 
a  verdict  should  be  given  for  the  plaintiffs,  subject  to  future  dis- 
cussion, whether  the  debt  and  costs  were  recoverable  by  law 
from  the  defendant.  This  was  at  first  acquiesced  in  by  the  de- 
fendant's counsel,  but  the  jury  could  not  be  prevailed  on  to  give 
a  verdict  against  the  defendant.     Whereupon  the  plaintiffs  with- 
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drew  a  joror,  and  moved  for  a  trial  by  a  special  jury,  which  was 
granted  them. 

Mr.  M.  Levy,  pro  quer. 

Mr.  J.  B.  M^Eean,  pro  def. 


IBki^jamin  Leedom  and  Joseph  Lbedom  m.  Jonas  Philips. 

On  a  contract  of  sale  of  goods,  the  property  is  immediately  divested  out  of 
the  vendor,  unless  it  be  otherwise  agreed ;  and  even  then,  the  vendor  may, 
by  Ills  conduct,  renounce  the  benefit  of  the  conditions  stipulated. 

Replevin  for  seven  boxes  of  Havana  sugar,  of  the  value  of 
114i.  16tf.  lOrf.    l*lea,  property  in  the  defendant. 

It  appeared  in  evidence,  that  the  plaintiffs  contracted  with  one 
Samnel  Edwards,  to  sell  and  deliver  to  him  these  sugars  on  the 
4th  Auojust,  1794.     The  porter  was  directed  by  the  plaintiffs  to 
place  the  boxes  on  the  pavement  before  Edwards's  store,  and  to 
give  them  notice  when  he  was  about  to  remove  the  last  parcel. 
This  was  done  accordingly,  and  the  articles  were  carried  from 
the  plaintiffs'  store,  on  the  morning  of  the  next  day,  about  nine 
o^dock,  and  one  of  the  plaintiffs  went  with  the  last  load  and  bill, 
to  receive  the  money.    Edwards  was  not  at  home,  and  the  party 
returned  to  his  house,  leaving  the  boxes  before  the  store  door. 
About  three  o'clock  in  the  afternoon  of  the  same  day,  the  sugars 
were  sold  by  Edwards  to  the  defendant,  and  removed  to  his  store. 
Within  two  hours  afterwards,  Edwards  failed.    On  the  morning 
of  the  same  day,  Edwards  was  observed  in  tears,  conversing 
with  the  defendant,  near  Callowhill  market.    The  plaintiffs,  on 
the  30th  September  following,  gave  a  letter  of  license  to  Ed- 
wards, with  his  other  creditors,  and  Edwards,  in. the  month  of 
April,  in  the  succeeding  year,  in  conversation,  did  not  deny  that 
he  was  to  pay  for  the  sugar  on  its  delivery. 

The  defendant  showed  a  bill  of  parcels  for  the  sugar,  from  the 
plaintiffs  to  Edwards,  dated  the  4th  August,  which  he  insisted  on 
having  received  from  the  latter  when  he  made  the  purchase, 
and  two  receipts  of  the  plaintiffs  to  Edwards,  the  one  for  $5,000 
in  his  notes  dated  12th  March,  1794,  and  the  other  for  $2,000  in 
his  notes  likewise,  dated  the  succeeding  day. 

The  waste-book  and  ledger  of  the  plaintiffs  were  submitted  to 
the  inspection  of  the  jury,  but  erasures  had  been  made  in  both, 
altering  the  charges  from  the  4th  to  the  5th  August.  It  also  ap- 
peared thereby,  that  merchandizes  to  a  considerable  amount 
were  charged  against  Edwards,  on  the  14th  and  30th  days  of 
July,  preceding,  and  no  entries  of  cash  paid  thereon. 
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Messrs.  IngersoU  and  Wells,  for  the  plaintiffs  contended  that 
it  appeared  from  the  circamstances  of  the  case,  that  the  contract 
for  sale  of  the  goods  was  for  ready  money  to  be  paid  by  Ed- 
wards, and  that  the  depositing  them  on  his  pavement  was  no 
complete  delivery.  The  bargain  was  conditional^  and  depended 
on  the  receipt  of  the  cash ;  so  was  the  delivery.  The  plaintiffi 
have  done  nothing  in  renunciation  of  their  right  of  immediate 
payment  Where  goods  are  sold  for  ready  money,  the  property 
is  not  altered  unless  the  money  be  paid.  2  Fow.  on  Oontracts, 
63.  8  Salk.  61,  62.  Bull.  50  (4to  edit).  Gilb.  Law  Evid.  20«, 
207/  Every  species  of  delivery  of  goods  will  not  alter  the  prop- 
erty.   Oowp.  61,  62. 

A  merchant  consigns  goods  from  abroad  to  one  who  becomes 
insolvent.  Consignor  may  stop  >  the  goods  at  any  time  after 
their  arrival  in  port,  before  they  get  into  the  hands  of  the  con- 
signee.   Ambl.  399. 

They  also  insisted  that  there  was  reasonable  ground  to  pre- 
sume a  collusion  between  the  defendant  and  Edwards,  to  defraud 
the  plaintiffs  of  their  sugars.  Fraud  is  a  concealment  of  any- 
thing materia],  which  concerns  the  other  party  in  interest  3 
Atky.  561.  It  will  vitiate  every  contract,  as  in  the  instance  of 
one  buying  goods  with  intent  to  defraud  an  execution.  1  Burr. 
474.  A  fraudulent  bill  of  sale  of  goods  by  a  bankrupt  to  a  cred- 
itor, in  order  to  keep  up  his  sinking  credit, —  to  prefer  one,  and 
to  cheat  others, —  is  void.    4  Bnrr.  2477. 

Messrs.  Moses  Levy  and  J.  B.  M^Kean,  for  the  defendant,  Qi]ged 
that  here  was  a  complete  delivery  of  the  goods,  with  the  assent 
of  the  vendee,  which  changed  the  property.  It  does  not  appear 
that  the  contract  was  made  for  ready  money.  It  is  obvious,  from 
the  books  produced,  that  the  usual  course  of  the  plaindfis'  deal- 
ings with  Edwards  was  not  for  cash,  and  here  the  plaintiffs  have 
delivered  him  a  bill  of  parcels  on  the  sale  of  the  sugar.  All  the 
cases  show  that  a  delivery  of  the  goods  divests  the  property. 

Fraud  is  not  to  be  presumed ;  and  the  slight  ground  to  snspect 
one,  in  this  instance,  is,  that  the  defendant  conversed  with  Ed- 
wards in  the  public  street,  on  the  morning  of  his  failure,  and 
Edwards  appeared  in  distress. 

The  Court,  in  their  charge  to  the  jury,  said  that  two  facts  pre- 
sented themselves  to  their  consideration :  1st,  whether  the 
goods  were  sold  for  cash,  to  be  paid  on  the  delivery ;  and  if  so, 
2d,  whether  the  plaintiffs,  by  their  conduct,  had  waived  the  oon- 
dition  of  the  immediate  receipt  of  the  money. 

On  the  first  point,  the  jury  were  in  possession  of  all  the  JfadBy 
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the  bill  of  parcels,  and  the  books  of  the  plaintiffs,  and  coald 
form  their  judgment  on  the  whole  collective  evidence. 

The    second  point  occurs,  supposing  the  agreement  to  have 
been  for  ready  money.    It  appears  that  the  boxes  were  placed 
before  £dwards'  door,  and  continued  thers  six  hours  before  they 
were  removed.    If  the  delivery  on  the  pavement  was  intended 
as  merely  conditional,  and  to  depend  on  an  actual  payment  of 
the  money,  the  porter  should  have  been  informed  of  it,  and  he 
or  Bome  one  else  should  have  retained  the  custody  of  the  sugar, 
that  Cdwards  might  thereby  be  informed  of  the  only  terms  on 
which  he  could  receive  the  possession.    This  would  have  quali- 
fied  and  restrained  the  legal  operation  of  the  delivery,  and  no 
inconvenience  could  arise  to  a  fair  purchaser  who  had  paid  his 
money  for  property  in  the  visible  possession  of  Edwards.    A 
delivery  may  be  made  in  a  very  slight  manner,  as  where  one 
buys  goods  in  a  room,  the  receipt  of  the  key  is  sufficient.    The 
change  of  property  depends  on  the  assent  of  the  owner,  and  the 
right  of  the  vendor  is  divested  immediately  after  the  contract 
of  sale  is  made  in  favor  of  the  vendee,  unless  U  he  oth&rvyise 
agreed.  2  Fow.  Oontr.  68.     When  the  parties  specially  agree,  it 
is  obvious  that  the  vendor  may,  by  his  contract,  renounce  the 
benefit  of  the  conditions  stipulated,  and  trust  to  the  good  faith 
of  the  vendee  for  a  future  performance  on  his  part    If  one  sells 
goods  for  cash,  and  the  vendee  takes  them  away  without  pay- 
ment of  the  money,  the  vendor  should  immediately  reclaim  them 
by  pursuing  the  party,  and  he  may  justify  the  retaking  of  them 
by  force. 

If  the  minds  of  the  jury  are  satisfied  that  there  was  collusion 
between  the  defendant  and  Edwards,  it  will  vary  the  case,  since 
fraud  will  vitiate  every  contract.  But  there  must  be  more  than 
suspicion  to  warrant  such  an  inference.  If  the  sale  of  the  sugar 
to  the  defendant  was  bona  fide^  it  ought  to  prevail.  The  plain- 
tiffs should  suffer  by  their  own  remissness,  and  not  an  innocent 
purchaser. 

Verdict  for  the  defendant 


Sahttel  Haddon  v«.  Abthtts  Gkahbbbs. 

A  surety  in  a  bond  who  pavs  the  debt  after  his  principal  has  been  discharg- 
ed by  the  bankrupt  law  of  Maryland,  is  not  barred  by  the  chanceUor*s  cer- 
tificate. 

This  was  a  case  stated  for  the  opinions  of  Justices  Shippen 

and  Smith,  who  sat  at  ISfwi  Prvus^  at  the  last  May  assizes  for 

Huntingdon  county. 
67 
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The  action  was  brought  on  a  promise  of  ipdemnificatioD  for 
mouey  paid,  laid  out,  and  expended  for  the  defendant's  usa 

On  the  8d  October,  1787,  the  plaintiff  executed  a  joint  and 
several  bond  as  surety  for  the  defendant,  and  at  his  instance,  to 
William  Thompson,  conditioned  for  the  payment  of  14L  lis.  6dL 
and  interest,  within  one  year.    On  the  15th  July,  1788,  the  de- 
fendant was  discharged,  under  the  insolvent  laws  of  the  state  of 
Maryland,  and  obtained  a  certificate  irom  the  chancellor  of  that 
state  that  he  -was  a  bankrupt,  and  was  duly  discharged  from 
all  debts  by  him  owing  or  contracted.    The  plaintiff  was  after- 
wards obliged  to  pay  191,  19s.  8^.,  the  amount  of  the  prindpai 
and  interest  on  the  bond  to  the  pbligee,  and  the  defendant,  on 
being  arrested,  was  discharged  as  a  citiaen  of  Maryland^  under 
a  habeas  corpus  issued  from  the  Supreme  Court. 

The  question  referred  to  the  justices  was,  whether  under  these 
tacts,  the  plaintiff  was  entitled  to  recover  { 

ICr.  Hamilton,  for  the  d^endant,  contended,  that  thon^^  the 
action  might  lie  under  the  laws  of  England^  y^  it  was  odie^ 
wise  in  the  present  inet^^nee.  The  Maryland  act  was  passed  id 
April,  1787,  c.  34,  and  enacts,  that  '^Such  debtorshall  forever  tfa^e- 
after  be  acquitted  and  discharged  from  all  debts  by  him  owing  or 
contracted,  at  any  time  before  the  date  of  such  deed,"  to  trustees 
of  his  estate.  It  is  materially  different  from  the  British  statute 
which  contains  the  words,  ^  due  and  owing.''  Cowp.  23.  The 
words  ounng  and  contracted  are  sufficiently  comprehensive  to 
reach  any  pre-existing  ground  of  action,  and  the  lex  loci  must 
govern. 

Messrs.  Walker  and  R.  Smith,  for  the  plaintiff,  insisted  &sX 
the  damification  did  not  happen  until  ailer  the  bankruptey  of 
the  defendant,  and  therefore  the  plaintiff  could  not  prove  his  de^ 
raand  under  the  commission.  The  certilicate  of  the  banknipl 
does  not  discharge  a  contingent  debt.  They  dted  Oook's  R  L 
342,  844.  3  Wils.  13,  262.  2  Bl.  Rep.  794,  S40,  1106,  1217. 
Cowp.  625.  Doug.  165.  1  Bun-.  486. 

JSmitAy  J.  now  delivered  the  opinion  of  Mr.  Justice  Shippen 
and  himself,  in  which  the  whole  Court  concurred.  No  doubt 
could  possibly  arise  in  this  case,  were  it  to  be  judged  of  by  the 
bankrupt  laws  of  England.  Many  decisions  haye  settled  the 
point,  that  as.  to  debts  arising  after  bankruptcy,  though  on  s 
pre-existing  ground,  creditors  cannot,  come  in  under  the  com- 
mission, nor  are  barred  by  the  bankrupt's  certificate.  3  Witi. 
18,  262.  2  Jjl.  Sep.  794.  Cowp.  52^.  1  Term  Sep.  590.  But 
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it  is  insisted  bj  the  defendaDt's  coDnsel^  that  the  words  of  the 
Maryland  act  being  idl  debts  atcinff  or  eontracted^  are  more  ex- 
tensive than  tliose  of  the  English  bankrupt  act,  and  therefore 
the  constraction  shoold  be  different.    Yet  we  are  not  without 
precedent,  under  the  stat.  (12  Geo.  3,  c.  23)  of  insolvency,  which 
in  sec.  27  extends  to  all  debts  contrcMtedj  incurred.^  oooadoned^ 
ctoin^y  or  growing  due^  and  are  much  larger  than  the  words  of 
the  Maryland  act    Under  this  statute  it  has  been  adjudged 
that  where  a  sheriff's  officer  has  been  discharged,  and  an  action 
was  afterwards  commenced  against  the  sheriff  for  his  miscon- 
duct prior  to  the  discharge,  which  the  officer's  security  stops  by 
paying  the  money,  such  security  may  hold  the  insolvent  to 
special  bail^  for  such  subsequent  damnification.    This  case  is  ex- 
pressly in  point.     See  also  Gowp.  23.     We  are  therefore  of 
opinion  that  the  plaintiff  is  entitled  to  recover,  and  that  judg- 
ment be  entered  accordingly. 


Jbrkmiab  Wabdeb,  Jebemiah  FABKiiit  and  Eiohabd  Parksb, 
vs.  William  Bbll,  Chbistiak  Febigeb,  James  Read,  and 
Kobebt  M^Clat,  executors  of  Joseph  Cabson. 

Whether  reasonable  notice  of  a  bill  being  dishonored  has  been  given  by 
an  indorsee  to  an  indorder,  has  been  ttsuallv  left  to  the  Jury,  and  the  strictness 
ef  notice  in  England  has  not  been  adopted. 

A  stTLE  had  been  granted  to  show  cause  why  a  tiew  trial 
ehould  not  be  granted  in  this  suit. 

The  action  was  tried  in  bank,  at  the  last  September  term, 
before  Shippen  and  Smith,  justices,  and  a  verdict  pftssed  for  the 
plaintifis.  It  was  brought  against  the  defendants  on  an  indorse- 
ment of  a  foreign  bill  of  exchange  by  their  testator. 

The  bill  was  dated  lOth  September,  1788j  and  drawn  by  Hugh 
Moore  on  John  Balfour,  in  Londonderry,  for  120^«  sterling,  pay- 
able to  the  order  of  Joseph  Carson,  in  London,  in  sixty  days 
after  sight,  and  by  him  indorsed  to  the  plaintiffs.  The  bill  was 
accepted  on  the  22d  November,  1788,  and  protested  for  non- 
payment on  the  24th  January,  1T89*  The  only  proof  on  the 
trial,  of  notice  of  the  protest  to  Carson,  was  the  deposition  of 
Daniel  Williams,  junior^  which  was  agreed  to  be  read  in  evi- 
dence. He  swore  that  he  lived  with  the  plaintifib  in  1789,  and 
the  two  succeeding  yeart,  and  went  frequently  to  Carson's  for 
money  due  on  this  protested  bill,  and  about  the  6ame  time  he 
delivered  &  note  to  Hugh  Moore,  but  he  could  not  fix  on  any 
pftrticular  period. 

The  argument  dh  the  rule  to  show  cause  took  pl^e  lit  the 
last  term. 
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Mr.  Ingersol,  for  the  defendants,  urged  that  before  an  indorsee 
could  recover  on  a  protested  bill  of  exchange,  against  an  in- 
dorser,  he  must  give  early  notice  to  him  of  the  bill  being  dis- 
honored. If  there  is  any  unreasonable  delay,  the  indorser  is 
discharged.  There  is  no  reason  why  the  same  scrnpulone  exact- 
ness should  not  be  kept  up  here  as  in  England,  where  the  parties 
live  in  the  same  city.  In  that  kingdom,  to  preserve  certainty 
and  an  uniformity  of  decision,  notice  is  matter  of  law.  To  say 
there  is  no  fixed  rule  amongst  us  in  such  cases,  is  putting  mer- 
cantile concerns,  to  the  greatest  amount,  in  a  most  perilous  situ- 
ation. But  though  the  precise  time  in  which  notice  to  an  in- 
dorser must  be  given,  is  not  ascertained  here,  yet  it  has  been 
clearly  settled  that  early  and  convenient  notice  is  indispensably 
necessary ;  and  so  is  the  case  of  Steinmetz  vs.  Currie.  Dall.  234, 
270.  In  the  present  instance  the  evidence  of  notice  is  altogether 
defective. 

Mr.  Kawle,  e  contra^  for  the  plaintiffs.  The  Court,  in  their 
charge,  left  the  point  open  to  the  jury,  to  determine  whether 
there  had  been  reasonable  notice ;  and  at  the  same  time  told 
them  it  was  necessary  that  the  notice  should  be  early  and  con- 
venient. It  would  be  highly  improper  to  adopt  the  strict  rules 
in  England,  as  to  notice;  our  trade  differs  every  day,  as  much 
as  our  climate.  But  should  it  be  deemed  eligible  to  fix  a  new 
rule  of  decision  as  to  what  shall  be  deemed  early  and  convenient 
notice  of  a  protest,  it  is  submitted  that  the  plaintiffi  should  not 
be  made  the  sacrifice  to  this  doctrine  As  to  them,  it  wonld  be 
an  ex  post  facto  law.  The  Court  instructed  the  jury  expreedy 
that  notice  of  the  protest  should  not  be  presumed.  Here  th0« 
was  direct  proof  of  notice,  though  not  of  the  time  of  giving  it 

The  chief  justice  now  delivered  the  opinion  of  the  Court  The 
ground  on  which  a  new  trial  is  mdved  for  is,  that  notice  was  not 
proved  to  Carson,  the  indorser,  in  due  time,  of  the  bill  being 
dishonored  ;  and  that,  therefore,  he  and  his  executors  after  his 
death,  are  discharged  from  all  responsibility  on  account  of  non- 
payment. The  rule  certainly  is  that  reasonable  notice  must  be 
given  in  convenient  time  and  at  an  early  day.  What  is  reason- 
able notice  has  been  lately  settled  in  England  to  be  a  question  of 
law,  when  the  facts  are  established,  and  the  time  of  givingnotice 
extremely  narrowed  (1  Term  Rep.  168,  169,  170).  Our  trade 
and  usages  are  not  so  well  fixed  as  to  admit  these  strict  roles, 
and  for  the  reasons  given  in  Robertson,  et  al.,  vs.  Vogle  (P^ 
265,  256),  such  strictness  would,  in  its  consequences,  be  dange^ 
ous  and  inconvenient.    No  decision  that  ^  know  of  among^ 
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ns,  has  any  fixed  general  rule;  and  the  question  respecting  the 
reasoTiableness  of  notice  has  usaallj  been  left  to  the  jury  as  a 
matter  of  &ct,  with  this  provision^  that  they  should  be  satisfied 
in  their  consciences  that  there  was  convenient  notice.      Indeed, 
in   salts  brought  by  the  banks  against  indorsers  of  promissory 
notes,  we  have  gone  so  far  as  to  say,  that  as  they  themselves 
have  adopted  the  practise  of  giving  notice  to  indorsers  within  six 
or  seven  days  at  furthest,  where  the  parties  live  in  the  city,  this 
nsage  shall  be  obligatory  on  them,  and  that  a  further  delay  will 
discharge  the  indorser.      But  we  have  gone  no  further.      The 
Conrt  in  their  charge  in  this  case  have  conformed  themselves  to 
the  usual  practise,  and  informed  the  jury  they  should  not  pre- 
Btiine  a  notice.      The  point  was  wholly  submitted  to  their  deci- 
sion, and  they  had  a  right  to  infer  from  the  known  habits  and 
regnlarity  of  the  plaintiffs  in  the  transaction  of  their  business, 
that  the  notice  which  Williams  gave  by  their  order  was  made  in 
dne  time,  though  he  does  not  now  recollect  it.    We  cannot  there- 
fore now  interfere  in  a  matter  which  was  left  open  to  the  jury 
for  their  decision,  and  consequently  the  rule  to  show  cause  must 
be  discharged. 

Judgment,  pro  quer. 

[Vid.  4  Term  Rep.  468.  Where  a  verdict  had  been  found  for 
the  plaintiff,  on  a  presumption  contrary  to  evidence,  Court  re- 
fused a  new  trial,  the  plaintiff  being  entitled  to  recover  in  con- 
Bcience  and  equity.] 


PsTES  Messier,  surviving  partner,  v9.  Benjamin  Ahbby. 

The  coansel  who  moyes  for  a  new  trial  should  begin  and  conclude  the  argu- 
ment. If  a  fiictor  takes  a  note  in  his  own  name,  for  a  debt  due  to  his  principal, 
the  note  belongs  to  the  principal  in  case  of  the  factor's  bankruptcy.  The  sen- 
tence of  a  foreign  Court  having  Jurisdiction  of  the  subject  matter,  is  conclu- 
sive. And  where  one  has  received  money  under  such  a  sentence,  on  a  foreign 
attachment,  however  erroneous  it  may  be,  it  cannot  be  recovered  back  as 
money  received  to  the  true  owner's  use. 

This  cause  was  tried  at  the  sittings  in  Philadelphia,  on  the 
29th  March,  1794,  when  a  verdict  was  given  for  the  plaintiff  for 
404Z.  6«.  7^.,  principal,  and  666/.  Is.  4//.,  interest,  with  six  pence 
costs,  reserving  a  liberty  to  move  for  a  new  trial.  A  rule  to  show 
cause  was  accordingly  entered  at  the  following  term,  which  came 
on  to  be  argued,  in  April  term  last,  by  Hr.  Lewis,  for  the  plain- 
tiff, and  by  Messrs.  Ingersol  and  Wilcocks,  for  the  defendant. 


6S4r  OASES  m  TE£  SUPBEME  COURT         [Sept. 

' ■  ■       ■  ■  ■■ ■  I   — ■■■■I— ■.■■  ■  ■  I  ■  11—  I  ■■  I  ,  .    -  I      ■     . 

PrevioQS  to  the  argument,  a  question  of  order  arose,  vshUih  of 
the  counsel  should  begin  and  conclade. 

The  Court  ruled  that  the  counsel  who  moved  for  the  new  trial 
should  begin.  It  is  proper  that  his  reasons  and  the  grounds  of 
his  motion  should  be  first  heard,  and  this  practise  tends  to  ezpe- 
diate  business.  The  same  thing  was  done  in  Oampbell's  lessee 
vs.  Snodgrass,  MK)ausland's  lessee  m.  M^Causland,  and  in  manj 
other  cases,  where  arguments  respecting  the  granting  of  new 
trials  have  been  had.  The  greater  part  of  soch  argaments  in 
Burrow's  Reports,  are  conducted  on  the  same  system. 

The  facts  which  appeared  on  the  trial  were  as  follow : 

Ram  Rapalje  and  Jacob  Yonhoreis,  together  with  the  plaintiff 
were  owners  of  the  brig  Jenny^  whereof  Reuben  Faircbild  was 
captain,  and  had  general  powers  to  act  for  the  best  interests  of 
his  employers.    Rapalje  and  Yonhoreis  died  since  the  commence- 
ment of  the  suit,  and  Messier  survived.     In  May,  1776,  Fair- 
child,  who  was  a  poor  man,  sailed  from  Kew  York,  on  a  trading 
voyage  to  Ferrol,  Gibralter,  St.  Ohristopher's,  and  St  Eostatia, 
trafficing  at  those  different  ports  ae  the  agent  and  supercargo  of 
the  plaintiff  and  company.     He  carried  out  a  cargo  of  flonr,  &&, 
belonging  to  them,  and  had  only  a  small  adventure  of  his  own  on 
board.    The  register  of  the  brig  was  in  the  names  of  the  com- 
pany, and  the  bills  of  lading  were  expressed  to  be  on  their  own 
account.     In  July,  1775,  he  remitted  money  from  Ferrol  to  his 
owners. 

"With  the  proceeds  of  the  flour  which  the  captain  sold  at  Gib- 
ralter, he  purchased  and  took  in  80  mules  on  their  account,  and 
afterwards  sold  them  and  the  brig  to  Bir  Patrick  Blake,  Abra- 
ham Yanbebber,  and  others,  and  took  thir  notes  in  bis  own  name. 
Fairchild  kept  his  books  and  accounts  in  the  names  of  his  ownsrs. 

On  the  11th  January,  1777,  captain  Fairchild  being  about  to 
sail  from  St.  Enstatia  to  Edenton,  in  North  Carolina,  gave  a 
power  of  attorney  to  one  William  Smith,  who  resided  in  St  En- 
statia, and  delivered  to  him  several  notes,  the  greater  part  of 
which  were  traced  on  the  trial  to  have  been  for  outstanding 
moneys  belonging  to  Messier  &  Co.,  though  drawn  payable  to 
himself,  to  be  delivered  over  to  his  owners  in  case  of  his  death. 
He  endorsed  the  papers  in  which  these  notes  were  enclosed,  in 
his  own  hand  writing,  that  they  were  the  property  of  Messier 
and  Co.;  and  on  his  arrival  at  Edenton,  wrote  to  them  that  he 
had  deposited  these  notes  in  Smith's  hands,  as  their  propeHj; 
to  avoid  the  dangers  of  the  voyage.  Fairchild  here  received  two 
hogsheads  of  rum,  which  had  been  consigned  to  him  by  the  do- 
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fendant,  and  which  he  aold  for  continQutal  money,  and  died  in 
North  Carolina,  in  the  summer  of  1777. 

On  the  17th  May,  177&,  Amery^  the  now  defendant,  instituted 
a  foreign  attachment  in  the  island  of  St.  £n6tatia,  against  Fair- 
child,  and  levied  it  on  the  property  in  ti^e  hands  of  Smith,  bnt 
the  suit  was  afterwarda  discontinned.    On  the  24th  September 
follo^ng,  he  issued  a  new  foreign  attachment  against  him  for 
S614Z.  15^.  lid.  Korth  Carolina  currency,  which  was  also  levied 
on  the  property  in  the  hands  of  Smith,  and  after  a  hearing  of 
Smith,  the  governor  and  council  of  the  island  gave  their  decree 
on  the  9th  February,  1780,  wherein  they  confirmed  the  attach- 
ment, and  gave  judgment  for  Amery,  for  34242. 13«.  lid.  North 
Carolina  currency,  or,  in  default  thereof,  one  silver  dollar  for 
eight,  amounting  to  1471  dollars,  4  stivers,  and  2  sous,  ivith  11 
doUars  coats.    Hereupon,  on  the  13th  April,  1780,  Smith  paid 
the  debt  and  costo  to  the  marshal  of  the  Court,  and  obtained  his 
receipt  for  the  same,  in  silver  dollars,  at  Ss*  per  doUar,  and  after- 
wards paid  to  the  plaintiffs  and  company  the  balance  of  the  money, 
•  tEie  produce  ol  the  notes,  agreeably  to  the  account  exhibited  by 
him  to  the  Conrt  of  St.  Enstatia.    The  now  plaintiifis,  after- 
wards discovering  property  of  the  defendant  in  Philadelphia, 
iaaned  a  foreign  attachment  sgainst  him,  ou' which  special  bail 
was  entered,  and  the  cause  came  on  to  be  tried  before  Mr.  Presi- 
dent Shippen,  in  the  Common  Pleas  of  Philadelphia  county, 
when  the  jury  gave  a  verdict  for  the  plain ti£b.    A  new  trial 
was  afterwards  awarded  by  the  Ooort  on  a  point  reserved* 

On  the  trial  at  Nisi  PriAia^  there  was  no  argument  respecting 
tmlimony,  it  being  agreed  that  all  the  facts  should  be  disclosed 
for  the  opinion  of  the  Court. 

The  defendant's  counsel  made  two  points :  1.  That  the  pro* 
eeeding  in  St.  Enstatia,  being  in  a  foreign  Court,  of  competent 
jjonsdiGtioui,  cannot  now  be  overhauled.  2«  That  die  money 
paid  by  Smitii  to  the  marshal^  for  the  defendant's  use,  cannot  be 
fbllowed. 

This  Conrt  cannot  now  examine  the  question,  whether  the 
motea  belonged  ta  Fair^ld,  or  bis  owners^  nor  if  it  appears  ever 
so  clearly  that  they  were  not  Fairtdiild's  property,  can  they  an- 
nul the  decree  of  a  foreign  Court  The  defendant  does  not  ask 
the  assistance  of  this  Court  to  aid  the  decision  of  a  sovereign, 
independent  anthority.  But  the  intermeddling  with  the  sentence 
of  a  foreign  Court  is  deemed  an  attack  on  the  sovereign.  YatteL 
Lib.  2,  c.  7,  §§  84,  83.  Until  a  judgment  is  set  aside  or  reversed. 
It  is  oondtisive  aa  to  the.  subject  matter  of  it,  to  aU  intents  and 
pmpasesu  2.  Biurs.  1.0Q9*    We  must  note  that  the  decision  there 
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was  consistent  with  that  of  the  Court  of  conscience.    If  the  now 
plaintiff  can  go  into  an  examination  and  revision  of  the  decree, 
the  defendant  may  do  the  same  thing  as  to  the  judgment  of  this 
Court,  and  he,  too,  may  attach  the  goods  of  the  plaintiff  when  he 
finds  them  in  a  foreigu  country,  and  so  the  race  for  jurisdidion 
may  go  on  <id  infinitum.    As  to  the  objection  that  Fairchiid 
was  dead  when  the  attachment  was  sued  against  him,  this  Ooart 
will  not  presume  the  tact  to  be  so ;  tliey  will,  at  least,  suppose 
that  the  suit  was  conducted  in  conformity  to  the  lex  loci. 

Foreign  judgments  are  examinable,  but  are  grounds  of  action 
everywhere.    Doug.  6  (note  4).    But  it  must  be  considered  that 
all  judgments  out  of  Westminster  Hall  are  deemed  foreign,  and 
the  instances  there  put  are  of  judgments  given  in  Courts  within 
the  king's  dominions.    The  case  does  not  allude  to  the  judgments 
of  the  Courts  of  an  independent  nation.    B.  R.  will  give  credit 
to  the  proceedings  of  the  Courts  of  other  kingdoms ;  it  will  not 
examine  them,  but  presume  their  judgments  to  be  right, — 
Carth.  32,  2  Show,  232  ;   T.  Raym.  478,—  even  though  the  sen- 
tence be  unjust.    2  Ld.  Raym.  986.    Where  the  question  is 
prize,  or  no  prize,  no  prohibition  goes  to  the  admiralty.    1  Sid. 
320.    If  the  decree  of  the  admiralty  be  definitive,  B.  R  will 
not  interfere.    lb.  418.    By  the  law  of  nations,  the  justice  of 
one  nation  shall  be  aiding  to  the  justice  of  another  nation,  Id 
executing  the  other's  judgments.    Rol.  Ab.  580,  pL  12.    One 
having  seized  and  condemned  goods  in  another  Idndom,  ac- 
cording to  their  law,  was  prosecuted  by  several  actions  after  he 
came  to  England,  at  the  suit  of  the  former  owners  of  the  goods, 
but  a  perpetual  injunction  was  granted.  Finch.  Rep.  136.  Where 
a  final  decision  in  a  foreign  Court  has  taken  place,  it  is  conclu- 
sive on  all  parties.  1  Yern.  21.    Ko  equity  can  arise  on  a  trans- 
action finished  in  another  Court  1  Bro.  Cha.  Rep.  376.    Where 
the  ground  of  a  sentence  of  a  Court  of  Admir^ty  is  manifest, 
and  it  appears  to  have  proceeded  on  the  point  in  issue  between 
the  parties,  or  where  the  sentence  is  general^  and  no  special 
ground  is  stated,  there  it  shall  be  conclusive  and  binding;  and 
the  Courts  in  England  will  not  take  upon  themselves,  in  a  col- 
lateral way,  to  review  the  proceedings  of  r  forum  having  compe- 
tent jurisdiction  of  the  subject  matter.    Parke  on  Insor.  403, 
407,  410,  412,  417. 

From  the  decree  in  the  suit  at  St.  Eustatia,  it  must  neceesarily 
be  presumed  that  there  were  effects  of  Fairchiid  in  the  hands  of 
Smith.  He  was  certainly  entitled  to  commissions  for  his  enper- 
intendence ;  but  was  the  fact  otherwise,  it  is  now  too  late  to 
question  it.  Ld.  Loughborough  says,  that  though  another  conn- 
try  should  determine  against  his  opinion,  he  would  not  think 
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liimself  at  liberty  to  examine  it.  H.  Bla.  693.  It  has  been  re- 
marked of  Lord  Chief  Justice  Lee,  that  he  used  to  call  for  ad- 
judged cases  or  precedents,  where  counsel  descanted  on  general 
principles.  It  is  presumed  by  the  defendant  that  no  resolution 
c&n  be  produedto  warrant  thi^*  Court  in  correcting  any- supposed 
errors  of  the  governor  and  council  of  St.  Eustatia,  in  their  de- 
on  this  attachment. 

to  the  second  point.    Either  Smith  was  fully  heard  before 
the  goremor  and  council,  or  he  was  not.    If  he  has  received  a 
patient  hearing  and  made  his  defense,  his  principal  is  now  pre* 
eluded.    But  if  otherwise,  the  payment  must  be  considered  as 
voluntary,  and  cannot  be  questioned.     Had   Smith  stolen  the 
money,  and  paid  it  away  on  a  good  consideration,  it  could  not 
be   followed  on  account  of  its  currency.    1  Burr.  457.    1  Bl. 
Rep.  485.    So  a  factor  placed  here  by  a  foreign  house,  and  pay- 
ing his  private  debts  with  the  produce  of  his  constituent's  ef- 
fects, the  moneys  so  paid  cannot  be  recovered  back.    A  prece- 
dent debt  is  as  valuable  a  consideration  as  money  paid,  or  any 
other  matter,    A  trader  involved  in  his  circumstances,  may  give 
a  bond,  note,  or  bill  of  excange  to  a  creditor  on  being  pressed 
for  payment ;  and  the  same  would  be  equally  good  as  if  cash  or 
merchandize  were  delivered. 

The  decree  in  St.  Eustatia  is  at  least  prima  fada  evidence 
that  the  defendant  received  the  money  in  consequence  of  a  pre- 
vious debt  In  most  cases  it  would  be  deemed  conclusive.  A 
third  person  cannot  question  the  payment  of  money  under  the 
judgment  of  a  Court  on  a  foreign  attachment,  unless  in  a  few  ex- 
cepted cases,  under  the  spirit  of  the  British  bankrupt  acts* 

In  Cowp.  200,  the  distinction  is  established  that  if  money  (at 
notes  are  paid  bona  fide^  and  upon  a  valuable  consideration, 
they  never  shall  be  brought  back  by  the  true  owner;  but  where 
they  came  nuUa  fide  into  a  person's  hands,  they  are  in  the  nature 
of  specific  property,  and  if  their  identity  can  be  traced  and  ascer- 
tained the  party  has  a  right  to  recover.  Consequently,  it  must 
be  granted  on  all  hands,  that  the  plaintiff  must  identically  dis- 
tinguish the  money  and  notes  in  the  hands  of  Smith ;  and  that 
even  if  the  specific  pieces  of  eight,  or  other  coin,  which  had 
been  received  by  Smith  on  the  notes  lodged  with  him,  had  been 
proved  to  have  been  paid  by  him  to  the  defendant's  use  on  the 
judgment,  the  present  suit  is  not  maintainable. 

For  the  plaintiff  it  was  insisted,  that  most  of  the  authorities 

which  had  been  cit6d  were  prize  causes,  to  which  all  the  world 

are  or  may  be  parties.    There  the  prosecutions  are  m  rem^  but 

a  foreign  attachment  cannot  properly  be  so  called*    Ko  moni- 
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tions  issued  in  such  a  cause.  The  case  cited  from  Douglass,  is 
coniired  to  the  effect  of  a  judgment  between  the  parties  them- 
selves. 

Foreign  judgments  are  not  of  more  extensive  efficacy  than 
the  judgments  of  our  own  Courts,  where  they  respect  the  inter- 
ests of  strangers.  Unless  the  decree  of  St.  Eustatia  is  a  coucla* 
sive  bar  to  the  present  action,  the  suit  is  maintainable.  It  was 
proved  that  Smith  received  the  plaintiff's  money,  and  not  Fair- 
child's.  He  was  the  attorney  in  fact  of  the  latter,  but  not  of 
the  former. 

Suppose  the  brig  Jenny  had  been  attached  in  that  island,  the 
company  would  not  have  been  concluded  thereby.  Or  if  a  re- 
plevin had  issued  tor  her,  and  the  property  had  been  foand  in 
the  party  suing,  though  Fairchild  had  claimed  her  in  his  own 
name,  the  owner's  title  would  not  be  divested.  It  is  fully  set- 
tled, that  a  verdict  can  only  be  given  in  evidence  against  the 
parties  themselves,  or  those  claiming  under  them.  So  of  recit- 
als in  a  deed,  and  of  depositions  taken  under  an  order  in  chan- 
cery. Wherever  a  stranger  is  prejudiced  by  a  judgment,  and 
cannot  bring  error,  he  may  show  the  error  in  evidence,  on  a 
proper  plea.  2  Mod.  808.  Cro.  El.  199.  2  Bac.  Ab.  189.  11 
Co.  44,  b.  Godb.  877.  8  Danv.  2,  pi.  10,  11,  12.  If  the  de- 
fendant had  pleaded  this  decree  in  bar  to  the  suit.  Messier 
&  Co.  might  have  replied  that  it  was  not  binding  on  them,  as 
strangers  thereto ;  and  moreover,  that  it  was  absolutely  null  and 
void,  the  foreign  attachment  having  been  commenced  two  years 
after  the  death  of  ^airohUd.  The  plaintiff  and  co.  could  not 
have  brought  error,  or  appealed  from  that  decree,  and  are  with- 
out remedy  unless  in  the  present  mode  of  suit.  The  defendant 
has  given  the  foreign  decree  in  evidence,  and  has  not  pleaded 
it.  It  was  competent  therefore  to  the  plaintiff,  to  show  in  evi- 
dence, that  it  is  fundamentally  bad.  There  must  necessarily  be 
a  plaintiff  and  defendant  in  adverse  suit.  Fairchild  being  dead, 
it  was  a  mere  mockery  of  justice.  A  foreign  attachment  cannot 
charge  any  person  but  a  debtor.  1  Ld.  Ray.  56. 

It  has  been  said  that  however  unjust  the  sentence  was,  the 

money  shall  not  now  be  recovered  back.  But  if  A  recovers  a  horse 

against  B  without  a  title,  the  true  owner  may  surely  institute  a 

suit  against  him.  If  the  plaintiff  recovers  in  this  action,  the 
evils  apprehended,  arising  from  a  race  of  Courts  for  jurisdiction, 
cannoc  ensue.  For  Messier,  as  surviving  partner  of  the  compa- 
ny, and  Amery,  being  parties  hereto,  must  necessarilv  be  con- 
cluded by  the  event.  If  the  plaintiff  succeeds,  the  aefendant 
will  not  be  injured.  He  has  the  same  remedy  as  ibrmerly  against 
Fairchild's  estate, 
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Identifying  money,  in  the  case  qaoted  from  Cowp.  200,  does 
not  mean  the  same  numerical  pieces  of  coin/but  the  same  real 
debt  or  sum.    It  is  sufficient  that  the  plaintiff  has  shown  in  evi- 
dooce,  that  certain  specific  sums,  arising  on  notes  clearly  ascer- 
tained to  be  the  property  of  his  late  house,  were  paid  into  Smith's 
bands,  and  improperly  levied  on  under  the  foreign  attachment. 
The  reason  why  money  cannot  be  followed,  is  on  account  of  its 
currency.     It  is  quaintly  said  to  have  no  ear-ma/rk,     1  Burr. 
457.      If  a  marked  guinea  is  dropped  in  the  street  by  accident, 
and  paid  away  by  the  finder  for  a  valuable  consideration,  the 
former  owner  cannot   recover  it,  though  it  has  an  ear-mark. 
Sat  before  the  money  is  paid  away,  an  action  would  lie  against 
tlie  finder.      The  payment  by  Smith  to  th^  defendant's  use  was 
not  in  a  course  oi  dealing,  but  under  this  void  decree.     Where 
money  is  paid,  by  mistake,  to  an  agent,  and  by  him  placed  to  the 
account  of  his  principal,  but  not  paid  over^  it  may  be  recovered 
from  the  agent  by  the  person  who  paid  it  by  mistake.      But  if 
there  has  been  a  new  credit,  an  acceptation  of  new  bills,  fresh 
goods  bought,  or  money  advanced  by  such  agent,  the  case  would 
be  otherwise.    Cowp.  565,  569.    The  reason  is  obvious,  the  sifr- 
Qation  of  the  agent  would  be  changed.    Now  here,  there  is  no 
iona  fids  valuable  consideration,  to  vest  money  in  the  de- 
fendant. 

A  bank  bill  lost,  trover  will  lie  against  the  finder,  but  not 
agai^ist  a  stranger,  who  gets  it  from  him  for  a  valuable  consider- 
ation. 1  Salk.  126,  pi.  5.  And  in  such  case,  the  stranger  must 
not  only  show  that  he  came  by  it  hona  fide^  but  also  for  a  valu- 
able consideration.  1  Bl.  Bep.  485.  If  the  finder  had  made  a 
gift  of  the  bank  bill  thus  lost,  it  should  not  prevail  against  the 
true  owner. 

These  moneys  have  been  traced  through  all  their  diflorent 
changes  into  Smith's  hands.  By  the  payment  of  the  notes  of 
Blake,  Vanbebber,  and  others  to  him,  the  plaintiff's  debtors  were 
only  changed.  Smith  thereby  became  a  sub-agent,';indebted  to 
the  late  house  of  Messier  &  Co.  It  is  of  no  moment  in  whose 
name  the  factor  transacts  his  business. 

In  the  case  of  M*Carty,  surviving  partner  of  Cummins,  against 
Nixon,  administrator  of  Cummins,  where  Cummins  had  come 
from  France  to  Virginia,  to  collect  the  debts  of  the  company, 
for  many  of  which  he  took  notes  merely  in  his  own  name, 
which  were  afterwards  negotiated  in  the  bank  of  North  America, 
it  was  adjudged  that  the  money  of  the  notes  should  go  over  to 
the  surviving  partner,  for  the  purpose  of  paying  the  partnership 
debts,  and  not  to  the  administrator  of  Cummins,  wno  was  his 
private  creditor.    There  the  shipment  was  proved  to  have  been 
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made  for  the  company,  and  the  notes  taken,  and  the  money  paid 
in  pursuance  thereof;  and  it  was  ruled,  that  the  plaintiff  had 
identified  his  debt,  though  not  the  numerical  pieces  of  coin.  So 
in  the  case  of  a  factor,  in  the  event  of  his  bankruptcy. 

[Per  Curiam.  If  a  factor  takes  a  note  in  his  own  name  for  a 
debt  due  to  his  principal,  the  note  clearly  belongs  to  the  princi- 
pal, in  case  such  factor  afterwards  becomes  bankrupt] 

The  mail  was  robbed  of  a  bank  note,  and  an  innkeeper  came 
to  the  possession  of  it  for  a  &ir  and  valuable  consideration,  be 
shall  hold  it.     1  Burr.  452. 

The  situation  of  the  plaintiff  and  defendant  is  not  equal  in 
point  of  equity.  Fairdiild  was  the  mere  factor  or  agent  of  the 
plaintiff's  house.  According  to  the  case  put  by  the  other  side, 
a  factor  settled  in  a  store,  with  goods  and  money,  by  a  foreign 
company  dealing  for  them  only  and  not  for  himself,  would  be 
considered  as  more  than  a  creditor  of  such  company.  The  goods 
and  money  would  be  deemed  the  property  of  the  constituentSi 
The  factor's  private  debts  could  not  be  paid  out  of  the  funds  of 
his  employers.  The  money  in  Smith's  hands  as  much  belonged 
to  the  late  house  of  Messier  &  Go.,  as  the  brig,  flour,  mules, 
&c.,  from  the  sales  whereof  it  was  produced.  Their  own  a8oe^ 
tained  property  is  merely  claimed.  The  defendant  claims  to  be 
paid  his  private  debt  due  by  Fairchild,  out  of  it,  alleging  it  to 
be  the  property  of  the  latter,  whereas  the  fact  has  clearly  been 
proved  to  be  otherwise.  The  defendant,  if  he  repays  the  money 
which  he  has  injuriously  received,  is  only  in  stahi  gruo. 

Precedents  of  such  suits  as  the  present,  have  been  called  for. 
The  plaintiff  is  not  without  them. 

One  received  the  note  of  a  garnishee  for  1200Z.  in  satis&ction 
of  a  judgment  obtained  in  the  Mayor's  Court  of  London  on  a 
foreign  attachment,  and  was  afterwards,  on  special  drcnmstances, 
ordered  to  deliver  up  the  note  to  be  cancelled.  H.  Bla.  181 
(note  a).  In  the  case  of  British  subjects  and  a  bankruptcy,  and 
one  of  the  creditors  sued  an  attachment  against  the  bankrupt's 
effecte  in  the  West  Indies,  and  received  his  debt,  an  aetion  lay 
by  the  assignees  to  recover  back  the  money  against  the  plaintiff 
in  the  attachment.  H.  Bla.  665.  No  objection  was  made,  that 
such  suit  was  not  maintainable.  And  in  Hunter,  et  aL.  w.  Potts 
(4  Term  Hep.  183),  several  cases  of  the  same  kind  are  stated 
In  none  of  them  were  the  numerical  moneys  identified,  nor  can 
they  be  distinguished  from  the  circumstances  of  the  present  ami 
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The  plaintiff  rests  bis  case  on  another  complete[ground.  Even 
if  the  goods  and  notes  were  Fairchild's  property,  there  was  a 
ooraplete  appropriation  of  them  to  the  use  of  Messier  and  com- 
pany.   The  cause  of  Yance,  Caldwell,  and  Yance,  meets  this 
point  fully.    There,  this  Court  left  the  intention  of  the  owner  of 
the  effects  to  the  jury,  in  derogation  of  the  rights  of  the  credit- 
ors, under  a  foreign  attachment,  and  the  jury  found  an  appro- 
priation accordingly.    These  notes  were  left  in  Smith's  custody, 
to  ^o  over  to  the  partners  in  case  of  Fairchiid's  death.    When 
he  died,  in  North  Carolina,  the  appropriation  finally  took  place, 
and  the  notes  vested  fully  in  them,  until  they  expressed  their 
dissent 

Moreover,  the  verdict  is  consistent  with  the  principles  of  sub* 

stantial  justice,  and  therefore  a  new  trial  will  not  be  granted.   2 

Salt  644,  647,  pi.  16 ;  648,  pi.  18,  658,  pi.  34,  36  ;  1  Burr,  397. 

This  term  the  judges  proceeded  to  give  their  opinions. 

M^Kean,  0.  J.,  fully  stated  the  circumstances  of  the  case,  and 

then  observed,  the  defendant  avails  himself  of  the  decree  of  a 

'  foreign  Court  on  a  full  hearing  and  defense  made.  The  moneys  in 

Smith's  hands  were  thereby  adjudged  to  be  Fairchild's  property^ 

at  least  to  the  extent  of  the  now  defendant's  claim  on  him.    The 

great  question  is,  whether  we  can  re-examine  this  foreign  judg^ 

ment  in  the  present  suit  1    K  we  can  do  it,  Amery,  in  another 

country,  may  bring  our  decision  again  into  question,  and  the 

litigation  may  thus  never  be  at  rest. 

We  have  no  right,  by  law,  to  assume  the  power  of  annuling 
the  sentence  of  the  Court  of  an  independent  kingdom.  We  are 
bound  to  pay  every  respect  to  the  decrees  of  such  Courts  for  the 
common  safety  and  happiness  of  mankind.  We  are  unacquaint- 
ed with  the  laws  and  customs  of  the  island  of  St.  Eustatia ;  but 
there  most  probably  must  have  been  some  tribunal  to  which 
Messier  and  company,  or  Smith,  in  their  behalf,  might  have  ap- 
pealed. In  that  forum,  advantage  ought  to  have  been  taken  of 
Fairchild's  death,  and  the  point  re-examined,  whether  the  notes 
belonged  to  the  owners  or  captain  of  the  brig  Jenny,  fint  as  to 
us,  the  decree  given  and  unreversed  is  conclusive,  and  we  have 
no  power  over  it  We  cannot  possibly  say  that  in  this  instance 
the  defendant  has  received  the  money  under  the  judgment  to 
the  plaintiff's  use,  and  therefore  I  am  of  opinion  that  a  new 
trial  should  be  granted. 
Skippen,  J.    Having  delivered  my  sentiments  at  large  in  this 
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action  from  another  bench,  I  mean  now  only  to  take  notice  of 
two  new  cases,  cited  at  the  lant  argument  by  the  plaintiff's  oonn- 
sel,  to  show  that  actions  for  money  had  and  received  had  been 
brought  and  supported  against  plaintiffs  who  had  recovered  open 
foreign  attachments,  to  oblige  them  to  refund  to  third  persons 
the  muney  so  recovered.    These  are  the  cases  of  Hanier  tw. 
Potts,  in  4  Term  Rep.  182,  and  Sill  et  al.  vs.  Warwick,  in  H.  Bla. 
Rep.  665.     In  both  cases  the  ruling  principles  appear  to  be  that 
all  the  parties  were  subject  to  the  bankrupt  laws  of  England, 
where  every  man  is  supposed  to  be  consenting  to  every  act  of 
parliament;  that  there  was  an  actual  vesting  of  the  property  of 
the  bankrupt  in  the  assignees,  for  the  benefit  as  well  of  the  plain- 
tiffs in  the  attachments,  as  of  all  the  other  creditors;  that  the 
plaintiffs  being  jointly  interested  with  the  other  creditors,  and 
having  a  full  knowledge  of  the  wholo  transactions,  took  indirect 
measures  to  apply  the  whole  property  to  their  own  use,  in  direct 
violation  of  the  bankrupt  laws,  and  h|s  virtual  contract  with  his 
fellow-citizens.    It  was  therefore  consistent  with  every  principle 
of  law  and  justice,  to  make  those  plaintiffs  answerable  to  the 
assignees  of  the  bankrupt,  for  the  money  they  had  so  unfurly 
recovered  by  attachments  in  America,  and  which  the  assignees 
were  entitled  to  as  trustees,  as  well  for  the  plaintiffs  in  the 
attachments  themselves,  as  all  the  other  creditors. 

Lord  Loughborough,  in  delivering  the  opinion  of  the  Court,  in 
the  latter  case,  is  very  careful  to  distinguish  that  ci^^e  from  the 
general  case  of  a  creditor,  unconnected  with  the  bankrupt  laws, 
who  recovers  his  debt  in  a  competent  Court  of  justice  in  a  fo^ 
eign  country.  For  although  he  is  of  opinion  that  the  operation 
of  the  proceedings,  under  the  bankrupt  laws  of  England,  is  such 
as  to  vest  the  personal  property  of  the  bankrupt,  in  every  pari 
of  the  worlds  in  the  assignees,  from  the  time  of  the  assignment, 
yet  he  expressly  declares  that  a  creditor  in  a  foreign  country, 
not  subject  to  the  bankrupt  laws  of  England,  nor  affected  by 
them,  obtaining  payment  of  his  debts  by  the  judgment  of  a  for- 
eign Court,  and  coming  afterwards  to  England,  oauld  not  be  made 
liable  to  refund  th/U  debt.  He  goes  further,  and  says  that  if  the 
claim  of  the  assignees  of  bankruptcy  had  been  communicated  to 
the  Court  who  decided  the  case  abroad,  and  tliey  had  preferred 

the  claim  of  the  suing  creditor  to  theirs,  although  he  should  think 
that  determination  wrong,  yet  it  could  not  be  revoked  bj  ^- 
other  Court  of  justice  in  England. 

This  principle  fully  reaches  the  case  before  us.  Amery,  ft 
creditor  of  Fairchild,  attaches  his  effects  in  a  foreign  country,  in 
the  hands  of  Smith,  the  agent  of  Fairchild.  Smitn  appears  and 
makes  defense,  and  no  doubt  communicated  to  the  Court  the 
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circamBtances,  which  lay  tho  foundation  of  the  present  plaintiff's 
claim.  The  Court  adjudge  that  the  money  in  the  hands  of 
Smith  was  the  property  of  Fairchild,  and  compel  him  by  their 
judj^inent  to  pay  Araery  his  debt  out  of  it. 

]N'ow  if  we  should  even  be  of  opinion  that  the  money  in  the 

hands  of  Smith  was  the  property  of  Messier  &  Co.  and  not  of 

JPairchild,  yet  upon  the  principle  of  the  case  determined  by  Lord 

Lioaghborough,  we  have  no  power  to  revoke  that' judgment. 

The  whole  matter  was  before  that  CouJt,  and  they  determined 

the  property  to  be  Fairchild's.    The  plaintiff  in  the  attachment 

iv^as  wholly  unconnected  with  the  present  plaintiff,  and  cannot 

upon  any  ground  I  know,  be  considered  as  receiving  the  money 

to   his  use.    The  more  obvious  recourse  of  the  plaintiffs  is  to 

Fairchild's  estate,  if  he  has  left  any ;  if  not,  it  is  more  agreealile 

to  law  and  justice  that  the  plaintiff'  should  suffer  by  the  default 

or  failure  of  his  own  agent,  than  that  a  stranger  recovering  a 

fair  debt  in  a  regular  course  of  justice,  should  refund  the  money 

to  another  stranger,  with  whom  he  had  no  manner  of  connec- 

tion.  * 

TeateSy  J.  However  hard  the  circumstances  of  this  case  may 
seem  to  bear  on  the  present  plaintiff,  yet  I  am  constrained  to 
think,  as  well  on  general  principles  as  the  particular  authorities 
cited,  that  he  is  not  entitled  to  succeed  in  this  suit. 

The  defendant  has  recovered  his  debt  against  Fairchild,  by 
due  process  of  law  in  the  Court  of  a  foreign  country,  having 
competent  jurisdiction.  That  decree  remains  in  full  force  and 
-unreversed  to  this  day.  Whatever  errors  or  irregularities  may 
be  pointed  out  in  the  decision  of  that  tribunal,  this  Court  is  not 
competent  to  re-examine,  revise  or  revoke  it.  The  sentence  of 
the  foreign  Court  is  conclusive  and  binding  on  us,  as  it  had 
competent  jurisdiction  of  the  subject  matter.  Parke  on  Insur. 
403,  417.  A  contrary  doctrine  would  be  attended  with  the  most 
pernicious  consequence  to  society. 

The  objection,  also,  taken  from  Cowp.  200,  that  the  money 
having  been  paid  to  the  defendant,  a  stranger  to  the  plaintin, 
hona  fidcy  and  on  a  valuable  consideration,  cannot  now  be 
brought  back  by  the  true  owner,  seems  to  me  to  be  an  addition- 
al insuperable  bar  to  the  plaintiff's  recovery.  We  are  not  war- 
ranted in  saving,  that  the  money  paid  has  been  received  to  the 
use  of  the  plaintiff;  and,  on  the  whole,  I  think  that  a  new  trial 
should  be  granted. 

Smith,  J.  stated  the  case  minutely ;  and  observed  that  the 

Question  was,  whether  the  present  action  can  be  maintained? 
^r,  in  other  words,  whether  monev  recovered  by  the  judgment 
of  a  Court  having  competent  jurisdiction,  can  be  recovered  back 
in  another  Court  by  an  original  suit  ? 
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A  variety  of  ca8e8  has  been  addnced  by  the  defendant's  conn- 
sel,  showing  that  the  merits  of  a  judgment  can  never  be  over- 
hauled by  a  different  Conrt  in  a  new  original  sait ;  that  the  per- 
emptory sentence  of  a  foreign  Conrt  is  eondnsive  on  all  parties, 
and  other  Courts  will  pay  dne  respect  to  such  decisions ;  that 
the  intermeddling  with  such  decisions  is  an  attack  on  the  sov- 
ereign ;  and  that  this  doctrine  is  very  particalarly  ascertained, 
as  to  cases  determined  in  foreign  Courts  of  Admiralty. 

It  has  been  objected  that  most  of  these  are  prize  causes,  to 
which  all  the  world  are,  or  might  have  been,  parties,  being  pros- 
ecntions  m  rem.  But  it  is  not  in  the  power  of  a  plaintiff  in  a 
foreign  attachment  to  make  it  in  personcMfiy  or  other  than  as  a 
prosecution  in  rem.  Ho  carries  it  on  as  such ;  and  so  it  is  con- 
sidered in  Dall.  264.  4  Term  Rep.  191.  This  takes  away  the 
force  of  the  objection  arising  from  the  death  of  Fairchild.  Kor 
is  this  regard  to  foreign  judgments  confined  to  sentences  in  prize 
causes,  or  in  Courts  of  Admiralty.  Yid.  Stra.  788.  2  Eq.  Ga. 
Abr.  624. 

Did  the  party  in  whose  favor  the  foreign  judgment  was 
given,  apply  to  the  Court  to  give  effect  to  it,  it  would  be  only 
prima  /(zoia  evidence,  and  we  could  examine  into  the  grounds  of 
it ;  but  as  he  makes  no  such  application,  that  judgment  is  bind- 
ing on  us,  and  therefore  we  cannot  take  notice  of  the  death  of 
Fairchild.  Smith  had  an  opportunity  of  pleading  it,  and  it  is  to 
be  presumed,  would  have  done  so,  had  he  supposed,  or  been  ad- 
vised that  it  would  have  availed  him.  He  contended  that  he 
had  no  effects  of  Fairchild's  in  his  hands,  but  it  was  adjudged 
by  a  competent  Court  that  he  had. 

H.  Black.  665,  and  4  Term  Rep.  182,  have  been  cited  by  the 
plaintiff  to  show  that  money  of  a  bankrupt,  though  recovered  in 
a  foreign  attachment,  has  been  recovered  back  in  England  by 
his  assignees.  But  these  cases  do  not  apply  to  that  before  us. 
They  arose  on  the  bankrupt  laws,  and  between  British  subjects 
residing  in  England,  none  of  whom  can  gain  a  preference  over 
bankrupt's  estates. 

The  ground  of  the  decision  in  H.  Black,  was,  that  the  plain- 
tiff in  the  attachment,  residing  in  England  had,  contrary  to 
the  laws  of  England,  founded  that  attachment  on  an  act  done 

there  by  him,  viz :  an  affidavit  before  the  mayor  of  Lancaster. 
H.  Black.  689,  694.  And  it  is  said,  that  a  foreigner  coming 
into  England,  after  recovering  such  money  on  an  attadiment, 
could  not  be  there  sued.     lb.  698. 

The  foundation  of  the  judgment  in  4  Term  Rep.  was  that  the 
party  residing  in  England,  knowing  of  the  commission  and  as- 
signment, transmitted  an  affidavit  on  which  the  nittachment  was 
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founded,  to  Rhode  Island,  to  gain  a  priority.    Therefore,  mper- 
BonaZ  j^operty  is  governed  by  the  law  which  governs  ih^ person 
of  the  owner  (H.  Bla.  691,  Vattel  lib.  2,  c.  7,  §  85  ;  e.  8,  §§  109, 
no,  4  Term  Rep.  184),  these  attachments,  instituted  contrary  to 
that  law,  were  of  no  effect     Bnt  in  the  present  instance,  the 
worw  defendant  Was  not  restrained  by  any  law  from  bringing  the 
attachment.    He  did  not  bring  it  to  attach  the  effects  of  Messier 
and  Co. ,  bat  of  Fairchild.    A  competent  Court  has  determined 
that    the  property  attached  was  Fairchild's,  and  we  have  no 
power  to  unravel,  or  overhaul  its  proceedings.    Amery  recovered 
the  money  hona  fde  for  a  just  debt,  and  the  now  plaintLff  can- 
not bring  it  back  from  him.    Oowp.  200. 

Admitting  that  the  plaintiff  has  equal  equity  with  the  defend- 
ant,  and  that  the  decree  of  the  foreign  tribunal  was  out  of  the 
question,  where  there  is  equal  equity,  possession  fairly  obtained 
maet  prevail    Doug.  617. 

The  owners  appointed  Fairchild  TMMter  of  their  vessel,  and 
their  agent.  They  are,  therefore,  to  be  affected  by  his  miscon- 
duct, and  that  of  his  substitute,  and  not  Amery,  between  whom 
and  either  of  them,  it  is  not  alleged  that  there  was  any  coUa- 
aion. 

There  can  scarcely  be  cited  a  stronger  case,  to  prove  that  the 
decisions  of  foreign  tribunals  are  conclusive,  than  those  of  Solo- 
mon v8^  Ross,  H.  BL  131  (note  a),  and  Jollet,  et  al.  t^.  Depon- 
thieu,  et  dl.;  and  Neale,  et  al.  vs.  Gottingham,  et  al.  lb.  132 
(note),  upon  duly  attending  to  all  the  circumstances  stated. 

Several  cases  have  been  cited  by  the  plaintiff's  counsel  (to 
which  many  more  may  be  added,  2  Bl.  Rep.  1221.  2  Wils.  807. 
2  Burr.  665.  8  Salk.  861.  8  Bac.  26.  2  BL  Rep.  1177.  2 
Burr.  936.  1  BL  Rep.  195.  Loffi  621.  4  Term.  Rep.  468) 
to  prove  that  where  a  verdict  is  substantially  rigkty  a  new  trial 
ought  not  to  be  granted.  The  law  certainly  is,  and  ought  to  be, 
80.  But  these  cases  do  not  apply  to  the  motion  before  the  Ooort, 
because  the  verdict  was  entered  with  liberty  to  move  for  a  new 
trial,  and  it  was  the  understanding  of  both  parties  that  the  point 
of  law  was  to  be  argued  before  the  Oourt  on  this  motio a 

New  trial  awarded 

A  new  trial  was  afterwards  had  on  the  22d  March,  1796,  and 

a  special  verdict  found,  at  the  instance  of  the  plaintiff's  counsel 

The  Court  in  the  same  1mm  gave  jud^ent  for  the  defendant, 

without  argument    [See  this  eaee  in  9  Dallas,  281,  by  name  of 

Bapelji  vs.  Amery.] 
69 
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Armakd  Caignett  v8.  Ouilbaud  Rouge  and  Coxpaosb. 

A  Frenchman,  who  has  never  assented  to  the  French  republic,  established 
on  the  2l8t  September,  1792,  and  leaving  the  French  West  Indies,  and  settling 
in  the  United  States,  buying  lands  therein,  &c.,  is  not  within  the  12th  article 
of  the  consular  convention  between  France  and  America. 

Tab  plaintiff  instituted  a  foreign  attachment  against  the  de- 
fendants to  January  term,  1794,  and  obtained  jndgment  in  Sep- 
tember term  following.  A  scire foGzas  was  brought  against  An- 
drew Petit  and  Andrew  Bayard,  the  garnishees,  to  Jannaiy 
term  last.  And  a  motion  was  now  made  to  dismiss  the  original 
suit,  nnder  the  12th  article  of  the  consular  convention,  agreed 
upon  between  the  United  States  of  America  and  France,  at  Ver- 
sailles, on  the  14th  November,  1788.  (2  Gong.  Laws  857.) 

The  motion  was  founded  on  the  deposition  of  John  Carteaux, 
who  swore  that  the  plaintiff  and  defendants  were  French  citi- 
zens ;  that  the  parents  of  the  former  were  planters  in  that  part 
of  the  island  of  St.  Domingo  which  was  possessed  by  the  French ; 
that  the  plaintiff  and  his  sister  were  entitled  to  a  large  real  estate 
there ;  and  that  in  1791  and  1792,  he  acted  in  the  character  of  a 
snppleant  in  that  island. 

On  the  part  of  the  plaintiff,  several  counter  affidavits  were 
produced,  showing  that  he  came  into  the  United  States  on  the 
6th  May,  1792 ;  that  the  witnesses  knew  him  several  years  be- 
fore the  establishment  of  the  French  republic,  on  the  2l6t  Sep- 
tember, 1792,  and  since ;  that  the  plaintiff  had  uniformly  dis- 
sented from  the  said  republic,  and  had  frequently  expressed  Ha 
unequivocal  sentiments  to  that  effect;  that  he  bad  bought  lands 
near  Frankford,  in  the  county  of  Philadelphia,  and  had  settled 
thereon  with  his  family ;  that  during  the  course  of  the  last  year 
he  had  gone  to  Leogane,  and  the  French  commandant  had  de- 
clined making  him  do  duty  there,  considering  him  as  a  citizen  of 
the  United  States ;  and  that  application  had  been  made  in  April, 
1795,  to  M.  Petrie,  the  French  consul,  to  take  jurisdiction  of 
this  cause,  which  he  had  refused,  the  plaintiff  having  taken  the 
oath  of   allegiance  to  Pennsylvania.     A  certificate  of  Hilaiy 
Baker,  esq.,  one  of  the  aldermen  of  the  city  of  Philadelphia,  was 
also  produced,  showing  that  the  plaintiff  had  taken  such  oath  be- 
fore him,  on  the  5th  September,  1793. 

The  counsel  for  the  plaintiff  made  two  points.  1.  If  both  plain- 
tiff and  defendants  are  French  citizens,  the  French  oonsal  has 
no  jurisdiction  over  foreign  attachments.  S.  That  here  the 
plaintiff  is  no  French  citizen,  nor  ever  was  a  citizen  of  that  re* 
public. 

On  the  first  point,  the  words  of  the  19th  article  are,  ^  *" 
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differences  and  salts  between  the  subjects  of  the  most  Obris- 
tian   king  in  the  United  States,  or  between  the^  citizens  of  the 
United  States  withiai  the  dominions  of  the  most  Christian  king," 
&c.      Now  in  the  former  part  of  the  clause,  ^'  subjects  "  are  the 
last  antecedent.    The  plaintifi'  and  defendant  must  be  within 
the  United  States,  to  give  jurisdiction  to  the  consul.    Here  the 
defendants  were  not  within  the  United  States  when  the  suit 
originated,  and  the  power  of  the  consul  could  not  reach  beyond 
his  district.    How  could  the  consul  begin  the  action,  or  how  give 
judgment,  when  the  defendants  lived  in  the  French  West  Indies? 
Sow  could  he  proceed  against  American  citizens'  garnishees,  or 
how  try  their  plea  of  n%Ma  honaf    Could  he  convene  a  jury 
before  him  !    What  process  would  he  use  ? 
^Sut  suppose  these  difficulties  got  over,  how  could  he  enforce 
his  sentence.    Conusance  of  pleas  is  never  to  bo  allowed,  unless 
the  judgment  can  be  enforced.    2  Yent.  362,363.   A  consul  can- 
not claim  privilege  in  his  own  case,    3  Bl.  Com.  298.    To  carry 
into  full  effect  the  provisions  of  this  convention,  congress  have 
passed  an  act  on  the  14th  April,  1792,  respecting  wreck,  &c.    2 
Cong.  Laws,  70. 

The  duty  of  a  prince  is  to  see  justice  done  to  his  subjects  by 
proper  judges.  Vattel,  lib.  1,  c.  13,  §§  161, 163, 167.  But  by 
the  construction  contended  tor,  the  only  tribunals  by  which  full 
justice  could  be  done  to  the  citizens  of  France  are  taken  away, 
and  no  effectual  substitute  provided. 

The  title  of  the  convention  shows  that  it  was  merely  designed 
to  define  the  consular  jurisdiction.  In  the  case  of  Langlois  vs. 
Truil,  determined  by  Mr.  President  Biddle,  in  Philadelphia,  it 
was  held  that  the  United  States  Courts  might  proceed  in  all  such 
cases,  unless  suit  had  been  brought  before  the  consul,  or  unless 
he  would  claim  jurisdiction.  His  expressions  were  ^^  If  the 
French  consul  will  certify  that  the  parties  are  French  citizens, 
and  that  he  will  act  as  a  judge  between  them,  we  will  not  assume 
the  jurisdiction.  But  it  never  could  have  been  the  object  of 
the  convention  to  prevent  justice  being  done.'' 

[On  the  second  day  of  the  argument,  the  claim  of  M.  Le 
Tombe,  consul-general  of  France,  was  filed,  empowering  M.  Du 
Ponceau  to  claim  of  the  Court  tlie  execution  of  the  consular 
convention.] 

As  to  the  second  point,  it  is  essential  to  all  good  government 
that  the  majority  shall  rule.  A  minority  who  voluntarily  con- 
tinue within  the  society,  must  submit  to  the  voice  of  the  larger 
body.  A  civil  war  breaks  the  bonds  of  society  and  government, 
and  produces  two  Independent  parties,  who  acknowledge  no  su- 
perior, and  every  man  may  choose  his  own  side.    Yatt  lib.  3, 
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c.  8,  §§  298,  295.    The  minority  have,  individiudly,  an  unre- 
Btrainable  right  to  remove,  with  their  property,  into  another 
country,  and  a  reasonable  time  for  that  purpose  ought  to  be  al« 
lowed.    None  are  sutyeots  of  the  adopted  government  who  have 
not  freely  assented  to  it.    Dallas,  68.    The  Pennsylvania  act  of 
assembly,  of  18th  March,  1789  (2  Dalt.  St.  Laws,  677),  does  away 
all  tests,  except  in  the  cases  of  officers  and  foreigners.     It  is  not 
insisted  that  the  plaintiff  taking  the  oath  of  allegiance  before 
alderman  Baker,  makes  him  an  American  citizen.   But  it  indubit- 
ably shows,  quo  animOj  he  came  into  the  United  States.    His 
purchasing  of  lands  here,  his  settlement  with  his  &mily  thereon, 
and  his  unequivocal  declaration  of  his  political  opinions^  prove 
his  pointed  determination,  not  ^^tobe  distinguished  hy  the  honor- 
able appeUcUion  of  a  French  citieen,^^  according  to  the  language 
of  the  advertisement  of  the  French  consul,  dated  12th  Februaiy, 
1794,  ''  calling  on  the  French  republicans  in  America  to  repair 
to  the  consulate,  to  produce  their  passports,  to  enter  their  names, 
and  to  certify  the  births  in  their  families,"  &c. 

Every  man  has  a  right  to  migrate  to  another  country  when  iie 
does  not  thereby  expose  the  safety  of  his  own  country.  Yatt 
lib.  1,  c.  13,  §  220.  A  man  ceases  to  be  a  citizen  by  removing 
with  his  family  and  property  to  another  country.  Heineccieufi's 
Univ.  Law,  220,  §  230. 

The  fourth  article  of  the  American  confederation  shows  that 
the  word  ^^ citizen"  may  mean  an  inhabitantj  without  being 
entitled  to  all  the  privileges  of  a  subject.  The  same  thing  ap- 
pears by  Yattel,  lib.  1,  c.  18,  §  218. 

So  Johnson's  dictionary  voc.  citizen,  shows  that  it  is  used  in 
the  double  sense  of  a  ^^ freeman  "  and  ^^  inhabitant"  It  is  there- 
fore presumed  that  the  word  '^citizen,"  in  the  12th  article  of  tbe 
consular  convention  (which  was  agreed  to  about  one  year  after 
our  confederation)  was  merely  intended  in  the  sense  of  ^  iuhab- 
itants." 

It  has  been  confidently  said  that  in  a  state  of  society,  a  man 
must  necessarily  be  the  citizen  of  some  country.  But  in  the  ex* 
tensive  sense  of  the  term,  this  position  certainly  cannot  hold.  It 
is  dear  that  a  man  may  expatriate  himself;  and  if  he  remove  to 
another  state  or  kingdom  with  an  intention  of  living  therein  and 
becoming  a  citizen,  and  the  laws  of  the  country  to  which  he  re* 
moves  require  residence  for  a  certain  period  there,  as  an  indiB- 
pensable  ingredient  in  the  formation  of  citizenship,  he  cannot  be 
considered  as  a  free  citizen  of  either  state  or  kingdom. 

jE  contra^  for  the  defendants,  it  was  insisted  that  the  whole 
structure  of  the  12th  article  in  qaestian  meant  to  indiide  dif« 
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ferenoes  and  suits  in  the  United  States,  between  the  subjects  of 
France.  The  great  object  was,  that  the  citizens  of  either  em- 
pire should  not  be  drawn  before  a  foreign  tribanal ;  and  it  was 
the  ^wish  of  both  nations  to  preserve  their  judicial  authority 
oirer  their  own  people*  The  words  of  the  article  are  general, 
and  -very  comprehensive ;  and  if  a  citizen  of  the  United  States 
thinks  proper  to  acknowledge  the  consular  jurisdiction,  by  en- 
tering into  a  stipulation  before  a  proper  officer,  he  roust  abide 
the  consequences.  Forms  of  process  would  not  be  wanting  in 
Bnch  a  case.     National  faith  must  be  preserved. 

Foreign  attachments  are  in  rem,  and  when  special  bail  is  put 
in,  they  are  dissolved.    The  suit  then  would  be  between  French 
citizens  in  the  United  States.    The  same  objection  as  to  the  con- 
snl's  cognizance  failing,  because  he  cannot  enforce  his  decree, 
^wonld  equally    apply  to  controversies  between   two  or  more 
states,  under  the  seconc)  section  of  the  third  article  of  the  pres- 
ent constitution  of  the  United  States,  since  no  method  is  thereby 
pointed  out  of  enforcing  the  sentences  of  the  judiciary  in  such 
oases. 

No  argument  can  be  founded  on  the  application  to  the 
IFrench  consul  in  April,  1795.  Judgment  had  then  been  enter- 
ed in  the  attachment,  a  seira  faows  was  depending  against  the 
garnishee,  mbjucUce  lis  fait  It  would  have  been  indecent  in 
the  consul  to  interpose  at  that  period,  even  admitting  that  his 
jurisdiction  was  clearly  ascertained.  It  was  more  proper  for  him 
to  rely  on  the  justice  of  this  Court,  confiding  in  a  faithful  fulfil- 
ment of  the  treaty.  On  being  pressed,  however,  the  consul  has 
now  filed  his  claim. 

But  it  must  be  conceded,  that  the  privilege  of  exemption  from 
suits  in  the  United  States'  Courts  belongs  to  French  citizens,  as 
individuals ;  and  any  one  may  claim  it,  without  the  interference 
of  the  consuL  A  strong  inconsistency  is  obvious  in  the  plain- 
tiff's conduct.  He  asked  a  decision  of  the  French  consul  five 
months  ago ;  he  now  disclaims  his  jurisdiction,  and  contends  that 
he  is  no  French  citizen. 

2d.  There  is  nothing  to  show  that  the  plaintiff  is  not  a  French 
citizen.  It  is  dear,  that  though  the  form  and  constitution  of  a 
government  be  changed,  yet  a' treaty  concluded  with  the  nation, 

during  the  former  organization  of  their  political  system,  still  re- 
mains binding  on  all  the  parties  to  it     Vattel,  lib.  1.  c.  12. 

The  emigration  of  the  plaintiff  did  not  alter  his  character,  as 
a  citizen  of  France.  It  seems  admitted,  that  he  did  not  come 
into  Pennsylvania  in  order  to  chance  his  country,  absolutely, 
and  at  all  events.  His  dislike  to  the  pure  democratic  govern- 
ment of  France,  has  sprang  up  since  his  arrival  here.    He  sus^ 
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tained  the  important  character  of  a  suppleantin  St  Domingo  in 
1791  and  1792,  nnder  the  ^democratic  party  of  the  Fayette  limited 
monarchy.  Why  does  not  the  plaintiff  now  file  his  affidavit, 
that  he  is  not  a  French  citizen  {    It  looks  like  snbterfoge. 

[Here  the  plaintiff  being  in  Court,  offered  to  take  the  affidavit 
proposed ;  but  was  prevented  by  the  Court] 

The  Pennsylvania  act  of  13th  March,  1789,  was  founded  on 
the  42d  section  of  the  former  plan  or  frame  of  government  of 
this  commonwealth ;  and  the  4th  section  of  that  act-expressly  di- 
rects that  nothing  therein  shall  altar  or  affect  that  section  of  the 
old  constitution.    But  this  bond  of  union  ceased  on  the  2d  Sep- 
tember, 1790,  when  the  new  constitution  was  formed  by  the  peo- 
ple of  this  state.    The  power  of  establishing  an  uniform  system 
of  naturalization  is  now  vested  in  the  congress  of  the  ITnited 
States,  by  the  8th  section  of  the  1st  article  of  the  constifntioo 
thereof;  and  the  people  of  this  commonwealth,   by  adopting 
that  constitution,  have  bound  themselves  that  their  laws  shall  be 
conformable  thereto.    When  the  congress  therefore  passed  their 
naturalization  act  of  the  26th  March,  1790,  and  directed  that  the 
oath  of  allegiance  should  be  taken  in  a  Court  of  record,  the  act 
of  assembly  of  18th  March,  1789,  was  virtually  repealed  there- 
by.    Under  the  laws  of  congress,  residence  alone  will  not  con- 
fer the  rights  of  citizenship.    The  oath  taken  before  alderman 
Baker,  not  being  in  the  mode  prescribed  by  Congress,  is  of  no 
avail. 

Notwithstanding  all  that  has  been  offered,  if  Caignett  was  the 
defendant,  instead  of  the  plaintiff  in  this  suit  he  would  be  enti- 
tled to  the  provisions  of  the  convention,  though  he  possessed 
aristocratical  principles.  Why,  as  the  plaintiff,  should  his  situ- 
ation be  bettered ! 

The  cases  cited  from  Vattel  are  confined  to  two  independent 
sovereignties  or  parties,  in  the  same  nation.  A  man  must  be  s 
citizen  of  some  one  country ;  it  would  be  a  solecism  in  govern- 
ment to  suppose  it  to  be  otherwise.  This  very  point  has  been 
so  determined  in  the  Supreme  Court  of  the  United  states,  be* 
tween  Yost  Jansen  vs.  William  Talbot,  in  February  term  last 
One  Ballard,  a  citizen  of  Virginia,  dissolved  his  allegiance  nnder 
a  law  of  that  state,  but  did  not  become  a  citizen  of  France.  Tal- 
bot was  admitted  a  French  citizen,  but  did  not  abjure  his  former 
allegiance  to  Virginia.  The  Supreme  Court  held  that  Bidlard 
continued  a  citizen  of  the  United  States,  notwithstanding  his 
oath  under  the  Virginia  act ;  and  he  not  having  become  a  citisea 
of  any  other  state  or  empire,  and  having  been  outfitted  illegally 
in  Savannah,  and  without  a  proper  commission,  the  capture 
made  by  him  was  declared  to  oe  illegal.    Judge  Patterson  in 
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particnlar  said  that  the  considering  a  man  as  a  citizen   of  the 
nvorld  was  a  fancifhl  idea. 

Tiie  Court  took  time  to  advise  hereon ;  and  afterwards  in  the 
same  term,«M'Kean,  0.  J.  prononnced  the  unanimous  opinion  of 
the  judges,  that  the  plaintiff  under  all  the  circumstances  disclos- 
ed to  tliem,  could  not  possibly  be  considered  as  a  citizen  of 
France,  at  the  time  of  the  commencement  of  the  suit ;  he  was 
therefore  not  precluded,  by  the  terms  of  the  12th  article  of  the 
consular  convention,  from  bringing  his  suit  in  any  Court  of  the 
United  States.  The  Court  without  giving  any  opinion  on  the 
"Arst  point  argued, 

Discharged  the  motion. 

Messrs.  Lewis,  M.  Levy,  and  Moylan,  pro  quer. 

Messrs.  Ingersol,  Dallas,  and  Dn  Ponceau,  ^re?  def. 


KiOHABD  Rob,  lessee  of  Tusak  Lopez,  and  Ani?e,  his  wife,  in 

right  of  the  said  Anus,  v9*  Jaoob  Mayob  and  Hugh  Hekby. 

Same  lessee  against  Geobge  Ludlam. 

In  ejectment,  baron  and/mM,  in  ri^ht  of/tfm^,  advantage  may  betaken  on 
the  general  issue  of  the  woman  being  the  wife  of  another  person. 

• 

Ejeotmbkts  for  lands  in  the  county  of  Philadelphia,  with 
notices  to  appear  at  the  last  September  term.  On  the  1st  De- 
cember, 1794,  the  tenants  appeared,  entered  their  j)leas  of  not 
guilty,  and  into  the  common  rule. 

On  the  8th  April,  1795,  the  following  special  plea  in  abate- 
ment was  filed  in  the  first  suit,  and  verified  by  the  oath  of  Hugh 
Henry,  which  was  agreed  should  extend  to  both  suits. 

'^  And  the  said  Jacob  Mayor  and  Hugh  Henry,  executors  of 
the  testament  and  last  will  of  Joseph  Le  Blane,  deceased,  by 
Robert  Henry  Dunkin  their  attorney,  pray  judgment  of  the  writ 
aforesaid,  because  that  the  said  Anne  at  the  time  of  suing  out 
the  writ  aforesaid  was  and  still  is  the  wife  of  William  Adair, 
who  is  yet  in  full  life,  to-wit,  at  Philadelphia,  in  the  county  of 
Philadelphia,  and  was  not,  neither  is,  the  wife  of  Tusan  Lopez, 
as  is  alleged  in  the  said  writ,,  and  which  said  William  Adair  is 
not  mentioned  in  the  said  writ  aforesaid.  They  therefore  pray 
judgment  of  the  said  writ,  and  that  the  same  be  quashed." 

Eobert  Henry  Dunkin,  j?ro  d^. 
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The  plaintiff's  council  excepted  to  the  plea  as  friyolons,  and 
tending  merely  to  delay.  Besides,  if  there  was  a  necessity  of 
entering  a  plea,  it  should  have  been  done  before  the  joining  of 
the  general  issue,  or  at  least  have  been  pleaded  since  the  last 
continuance. 

Per  Curiam,  There  is  nothing  in  the  plea  in  abatement 
which  the  defendants  could  not  take  advantage  of  at  the  trial, 
on  the  general  issue.  If  Anne  was  the  wife  of  Adair  and  not  of 
Lopez,  the  latter  could  not  join  with  her  in  making  the  leaee 
laid  in  the  declaration,  and  consequently,  the  plaintiff  mast  be 
non-suited  for  want  of  showing  a  title  in  himself.  Though  the 
lease  to  the  nominal  plaintiff  be  a  fiction,  which  is  admitted  by 
the  common  rule,  yet  it  must  be  pursued  with  correctness  and 
accuracy. 

Messrs.  Ingersol  and  Duncan,  pro  d^j  withdrew  their  pleaa 

Messrs.  Lewis  and  Wilcocks,  pro  quer. 


Patbioe  M^Neal  vs.  Maboasbt  Smith. 

Where  there  is  reason  to  believe  that  a  bond  has  been  given  to  defeat  cfed- 
itors,  Court  will  decree  an  issae  to  try  the  validity  of  the  bond  and  qnantnm 
of  the  debt. 

Sub  rule  to  show  cause  why  a  judgment  entered  up  and  exe- 
cution issued  thereon,  should  not  be  set  aside. 

It  appeared  that  in  June,  1794,  the  defendant  gave  a  bond  to 
creditors,  payable  at  a  future  day ;  that  shortly  before  the  same 
became  due,  she  executed  a  bond  and  warrant  to  the  plaintiff, 
conditioned  for  the  immediate  payment  of  130Z.,  on  which  jadg- 
ment  was  entered  and  fi.fa.  issued  to  last  September  term,  on 
which  the  wholeof  the  defendant's  property  had  been  levied;  that 
this  last  bond  was  dated  6th  August,  1794,  and  on  the  8th  of  the 
same  month  was  assigned  to  Lawrence  Smith,  the  defendant's 
son,  in  consideration  of  five  shillings,  and  by  him  assigned  to 
John  M^Masters,  on  the  6th  September  following,  Dallas,  119. 
Gerard  v%.  fiasse,  ei  cH.  was  cited  by  Mr.  Todd  for  the  creditors. 

Per  Owrinm.  Here  are  strong  circumstances  of  suspicion 
against  this  latter  bond.  Where  there  is  reason  to  believe  that 
a  bond  has  been  given  to  defeat  creditors,  the  Comrt  will  direct 
an  issue  to  try  the  validity  of  the  bond  and  quantum  of  the 
debt ;  which  was  done  accordingly  in  this  case. 

Mr.  Sampson  Levy,  pro  <iuer. 
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TTTGH  COURT  OF  EKROES  AKD  APPEALS. 

SITTING  BY  ADJOURNMENT  16th  SEPTEMBEB,  1798. 

,  CHEW,  PRESIDENT,  M'KEAN,  8HIPPEN,  TEATES,  SMITH, 

AND  BIDDLE,  JUSTICES, 


J^jucEB  HAimuM  and  Gbobqb  Hablam,  plaintiff  in  error,  va. 

Joseph  Spbab,  defendant. 

Hiands  aliened  bona  Jide  by  executors  under  a  power  to  aell  for  payment  of 
de'bts,  purchaser  may  defend  himself  against  future  debts  of  the  testator.  Miter 
"wliere  the  power  is  for  payment  of  legacies,  for  in  such  cases  the  debts  con- 
tin  tie  as  liens  on  the  lands  sold. 

This  canse  came  before  the  Court  on  a  bill  of  exceptions, 
Agreed  by  counsel  to  be  sealed  bj  M^Kean,  C.  J.,  on  a  trial  had 
before  him  and  Justice  Yeates,  at  West  Chester,  on  the  28th 
^pril,  1794,  when  a  verdict  was  found  for  Spear,  the  then 
plaintiff. 

The  action  was  brought  in  debt,  for  9392.  8s.  10(2.,  on  a  bond, 
dated  29th  November,  1784,  conditioned  for  the  payment  of  4692. 
14^.  5d.  on  the  29th  April,  1785.  The  defendants  pleaded  pay- 
ment, with  leave  to  give  the  special  matters  in  evidence.  The 
plaintiff  replied  non  aalverunty  and  issue. 

After  a  verdict  for  the  then  plaintiff  for  7352.  28.  debt,  and 
judgment  thereon,  in  the  Snpreme  Court,  a  writ  of  error  was 
brought  to  July  term,  1795. 

The  substance  of  the  bill  of  exceptions  was  as  follows :  ^^  The 
defendants  on  the  trial  gave  in  evidence  to  support  the  issue  on 
their  part,  that  the  plaintiff,  together  with  Jacob  Chandler,  now 
deceased,  were  executors  of  the  testament  and  last  will  of  Eliz- 
abeth Ring,  and  as  executors  under  the  powers  given  to  them 
by  the  will  (prout  will),  had,  on  the  29th  April,  1784,  sold  to 
the  said  James  Hannum,  140  acres  of  land  in  West  Marlborough 
township,  in  Chester  county,  for  82.  ld«.  6d.  per  acre  (praut  con- 
ditions of  sale).  That  on  the  29th  November,  1784,  the  said  ex- 
ecutors made  a  deed  to  the  said  Hannum  for  the  said  lands 
(jyrovit  deed),  and  that  on  the  same  day  the  said  bond  was  given 
by  the  defendants  to  the  plaintiffs  for  part  of  the  purchase 
money. 

'^  The  defendants  gave  also  in  evidence  that  Elizabeth  Sing 
died  indebted  to  several  persons,  in  particular  to  Thomas  Gib- 
son and  Hannah,  his  wife,  in  12562.  4tf.  4^.  more  than  she  left 
personal  estate  sufficient  to  satisfy,  of  which  debt,  at  the  time  of 
the  purchase  aforesaid,  by  the  said  James  Hannum,  he  bad  no 

notice,  and  for  which  sum  of  money  the  said  GKbson  and  wife, 
70 
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subsequent  to  the  29th  November,  1784,  the  date  of  the  deed, 
instituted  a  suit  in  the  Court  of  Common  Pleas  of  Chester  coun- 
ty, and  on  the  16th  September,  1788,  recovered  judgment,  with 
costs,  against  the  estate  of  Elizabeth  Ring  aforesaid,  which  judg- 
ment was  affirmed  in  the  Supreme  Court. 

"The  defendants  further  gave  in  evidence,  that  after  tbej  had 
received  notice  of  the  several  debts  aforesaid  against  the  estate 
of  the  said  Elizabeth  Ring,  and  in  particular  of  the  claim  of 
Gibson  and  wife,  to-wit,  in  the  end  of  1785,  or  beginning  of 
1786,  the  said  Hannum  told  the  plaintiff  he  was  willing  and 
ready  to  pay  the  consideration  money  for  the  said  lands,  provided 
he  could  have  a  good  title  secured  to  him  therefor ;  but  as  he  was 
not  safe  in  paying  more  money  on  account  of  the  debts  afore- 
said against  the  estate  of  the  said  Elizabeth  Ring,  he  then  offered 
to  the  said  plaintiffs,  if  they  would  return  him  1262.  6«.,  the 
money  he  had  paid  them  (which  was  paid  after  November,  1784, 
and  before  1786),  they  should  have  the  lands  again. 

"  Whereupon  the  counsel  for  the  defendants  insisted  on  their 
behalf,  that  the  aforesaid  debt  due  from  Elizabeth  Ring  to  Gib- 
son and  wife,  was  a  lien  upon  the  real  estate  sold  as  aforesaid, 
and  that  the  plaintiffs  could  not  make  a  title  to  the  said  James 
Hannum  for  the  said  lands,  and  that  the  consideration  of  the 
said  bond  failed;  and  therefore  the  defendants  were  entitled 
to  a  verdict,  and  the  said  counsel  did  pray  the  said  Justices  to 
allow  the  said  matters  and  proof  to  be  sufficient  to  entitle  the  de- 
fendants to  a  verdict. 

^^  But  the  counsel  for  the  plaintiff  insisted    that   the  said 
matters  and  evidence  were  not  sufficient  to  entitle  the  defend- 
ants to  a  verdict;  and  did  insist  that,  together  with  the  tract  of 
land  so  purchased  by  the  said  James  Hannum,  two  other  tracts 
of  land  were  mortgaged  by  Nathaniel  Ring  and  the  aforesaid 
Elizabeth,   his   wife,   to  Joseph  Parker,   by  deed   dated  24rth 
July,  1765,  tor  payment  of  691Z.  10«.;  that  one-half  of  the  pur- 
chase money  was  agreed  by  the  said  James  Hannum  to  be 
paid  to  the  plaintiffs  in  one  month  after  the  sale  (jTren^  condi- 
tions of  sale) ;  that  if  the  said  James  had  complied  with  sDcb 
his  engagement,  the  said  executors  could  have  discharged  the 
said  mortgage  on  the  three  tracts  of  land  aforesaid,  the  one-half 
of  the  purchase  money  being  6282.  2^.  2d.^  or  thereabouts,  and 
the  sum  due  on  the  said  mortgage  being  8322.  1^.  6^.,  or  tliere- 
abouts;  that  the  said  James  failed  in  complying  with  his  en- 
gagement in  that  particular,  having  paid  no  money  till  the  fall 
of  1784,  when  a  deed  was  made  to  the  said  James  Hannum,  bj 
the  executors  of  the  said  Elizabeth  Ring,  of  the  premises, 
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subject  to  the  said  mortgage;  and  the  said  James  then  entered 
into  an  engagement  with  the  plaintiffs,  dated  29th  November, 
1784,  to  pay  the  said  mortgage  of  the  said  three  tracts  of  land 
to  the  representatives  of  Joseph  Parker,  and  to  procure,  by  the 
29th  of  April,  then  next,  a  release  of  the  said  mortgage  of  the 
three  tracts  {prout  bond  of  indemnity). 

*'  The  counsel  for  the  said  plaintiff  further  showed  in  evidence 
that  the  said  James  Hannum  did  not  pay  the  mortgage,  or  obtain 
the  release  aforesaid ;  and  that  a  suit  was  afterwards  brought  on 
the  said  mortgage,  and  a  mill  and  the  said  three  tracts  of  land 
^vy^ere  Wd  by  the  sheriff  of  the  said  county  for  1302Z.    That 
the  said  Gibson,  the  creditor  of  the  said  Elizabeth  Ring,  told 
the  saidi James  Hannum,  that  there  should  be  nothing  wanting 
that  he  or  his  wife  could  do  to  strengthen  the  title  of  the  said 
James  to  the  said  lands; -and  the  said  counsel  insisted  that  the 
consideration  of  the  bond  had  not  failed,  unless  through  the  de- 
fault of  the  said  James  Hannum ;  that  if  the  said  James  had 
done  what  he  covenanted  to  do,  the  said  executors  could  have 
made  him  a  good  and  indefeasible  title  to  the  lands  so  purchased 
by  him ;  that  by  compliance  with  his  covenants  he  might  have 
aecnred  to  himself  the  said  lands  sold  to  him  by  the  executors ; 
and  that  the  debt  due  from  Elizabeth  £ing  to  Gibson  and|wife 
was  not  a  lien  upon  the  lands  sold,  as  aforesaid,  but  that  the  title 
made  by  the  said  executors  to  the  said  James  Hannum  was  a 
good  title  in  fee. 

^^And  the  said  justices  did  declare  and  deliver  their  opinion  to 
the  jury,  that  the  several  matters  produced  and  proved  on  the 
part  of  the  defendants  were  not  suiiicLent  to  har  the  said  Joseph 
Spear  of  his  said  action  against  the  said  defendants,  and  that 
the  debt  due  from  the  said  Elizabeth  Bing  to  the  said  Thomas 
Gibson  and  Hannah,  his  wife,  was  not  a  lien  upon  the  lands  sold, 
as  aforesaid;  but  that  the  conveyance  made  by  the  said  execu- 
tors, under  the  will  of  the  said  Elizabeth  Bing  to  the  said  James 
Hannum,  for  the  said  lands,  passed  a  good  title  in  fee  simple, 
and  with  that  direction  left  the  same  to  the  jury. 

"The  counsel  for  the  said  defendants  excepted  to  the  said 
opinion  of  the  Court,  and  insisted  that  the  several  matters  pro- 
duced and  proved  were  sufficient  to  bar  the  plaintiff. 

"  The  jury  gave  a  verdict  for  the  plaintiff  for  735Z.  2«.  debt, 
and  six  pence  costs. 

"  Signed  and  sealed  by  consent  of  counsel  on  both  sides,  17th 
July,  1795. 

"  Tho.  M'Keajnt.^'  [l.  s.] 
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The  following  is  an  abstract  from  the  will  of  Elizabeth  Ring, 
dated  17th  January,  1784,  referred  to  in  the  foregoing  biU  of 
exceptions :  <-«- 

^'And  now  for  settling  my  temporal  estate.    First,  I  will  that 
all  my  just  debts,  &c.,  be  paid.  I  give  unto  my  grandson,  Jacob 
Ohandler,  my  grist  and  saw  mill,  with  the  land  on  that  side  of 
the  road,  in  fee ;  and  I  do  in  consideration  thereof,  will  and 
allow  that  the  said  Jacob  Chandler  shall  pay  unto  widow  Norris 
all  the  mortgage  demands  that  I  owe  her.    I  give  to  Joseph 
Spear  the  plantation  whereon  I  live,  in  fee,  he  paying  300{. 
besides  what  he  has  paid,  towards  discharging  my  just  debt& 
And  I  will  and  allow  my  plantation,  called  the  Indian  Fields  (the 
lands  sold  to  James  Hannum),  to  be  sold  by  my  executors,  at 
what  time  they  see  best  convenient  after  my  decease,  and  what 
will  remain  from  the  sale  thereof,  I  allow  to  be  divided  in  pro- 
portion among  the  legatees j  after  all  the  legacies  ie  paid.    And  I 
allow  all  my  personal  estate  to  be  sold  by  my  executors  and 
divided  among  my  legatees.    I  appoint  the  above  named  Joseph 
Spear  and  Jacob  Ohandler  to  be  the  executors  of  this,  my  last 
will,"  &c.    In  the  former  part  of  the  will  she  had  devised  several 
legacies,  amounting  to  3802. 

The  conditions  of  the  sale  of  the  Indian  Fields  Tract,  dated 
29th  April,  1784,  were,  that  "  one-half  of  the  purchase  money 
should  be  paid  in  one  month,  and  the  other  half,  with  interest, 
in  twelve  months,  giving  security,  if  required.  The  executors 
to  give  a  etf^toient  deed^  in  fee,  when  one-half  of  the  purchase 
money  should  be  be  paid." 

The  bond  of  indemnity  from  the  defendants  to  the  execoton, 
dated  29th  November,  1784,  was  in  the  penalty  of  2000Z. 

^^  It  recited  the  mortgage  to  Parker,  and  Hannum  covenanted 
thereby  to  take  it  on  himself,  the  same  to  go  in  part  of  his  pnr- 
chase-money,  and  also  to  procure  a  release  of  the  other  two 
tracts  from  the  mortgage,  by  the  29th  April,  then  following,  and 
to  indemnify  the  executors  against  all  damages  and  ooets  on  the 
mortgage." 

The  case  was  argued  with  much  ability,  on  the  27th  July  and 
25th  August  last,  in  the  Court  of  Errors  and  Appeals,  by  Messrs. 
Lewis,  Tilghman,  J.  B.  M'Eean,  and  J.  Boss,  for  the  plaintifi 
in  error ;  and  by  Messrs.  Ingersol  and  Wilcocks,  for  the  defend* 
ant  The  reporter  was  not  present  during  those  arguments, 
having  sat  at  Niei  Prvus  in  the  decision  of  the  cause ;  but  haviog 
been  favored  with  the  notes  of  two  of  the  judges  who  attended, 
he  submits  the  following  extract,  as  containing  the  general  oa^ 
lines  of  thp  reasons  offered  on  both  sides:  — 
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The  plaintiffB  in  error  ineisted  that  the  executors  on  the  face 
of  tlie  will  had  fall  notice  of  the  fand  appropriated  by  the  tea- 
tatrLs^  for  the  payment  of  Parker's  mortgage,  viz :  the  lands  de- 
vised to  Chandler,  which  were  subjected  to  the  payment  thereof. 
So  unmindful,  however,  were  they  of  their  trust,  as  to  attempt 
to  raise  tlie  money  from  the  sale  of  the  Indian  Fields  Tract. 
Lands  in  England  were  not  bound  for  the  payment  of  simple 
contract  debts  after  the  death  of  the  party,  nor  even  for  specialty 
debts  in  the  hands  of  a  devisee,  until  the  stat  of  8  and  4  W. 
and  M.  c.  14,  which  created  a  lien  from  the  time  of  the  suit 
brought  3  Bac.  Ab.  25, 26.  Carth.  245.  That  statute  made  lands 
liable  in  the  hands  of  a  devisee,  in  the  same  manner  as  if  they 
had  descended  to  the  heir.    Our  municipal  acts  were  intended 
to  reach  much  further ;  but  previous  to  their  being  enacted,  lands 
in  Pennsylvania  in  the  hands  of  heirs  or  devisees  could  not  be 
taken  in  execution  for  the  payment  of  debts. 

The  most  early  act  on  this  subject  is  to  be  found  among  the 
laws  agreed  on  in  England  in  1682,  §  14,  by  which  all  lands 
and  goods  were  subjected  to  pay  debts,  except  where  there  was 
legal  issue ;  and  then  all  the  goods  and  one-third  of  the  lands 
only.  Appen.  to  Prov.  Laws,  ed.  1775,  pa.  7. 

The  next  act,  chap.  51  (Appen.  7),  subjects  one-half  of  the 
lands  to  the  payment  of  debts,  provided  they  were  bought  be- 
fore the  debts  contracted. 

Then  came  the  act,  chap.  119  (Appen.  9),  which  directed  how  the 
estate  of  a  deceased  person  should  be  disposed  ot^^^his  debts 
being  first  paid." 

The  act  of  1688,  chap.  189  (Appen.  10),  makes  all  lands  liable 
to  sale,  on  judgment  and  execution  against  the  defendant,  his 
executors  or  administrators. 

The  act  of  1700  makes  the  same  provision,  and  in  the  same 
extensive  terms,  adding  the  words,  ^^  where  no  sufficient  person- 
al estate  is  to  be  found."    Prov.  Laws.  ed.  1775,  pa.  6. 

So  the  act  of  1705,  for  the  better  settling  of  intestate's  estates 
declares  in  what  manner  the  surplusage  of  the  intestate's  estate 
shall  be  divided.    Prov.  Laws,  35,  §  8. 

The  second  act  of  1705,  expressly  provides,  that  all  lands 
shall  be  liable  to  be  seized  and  sold,  upon  judgment  and  execu- 
tion obtained.  Prov.  Laws,  49. 

When  these  different  laws  were  enacted,  the  colony  was  in  its 
infancv ;  lands  formed  the  capital  property  of  our  ancestors,  and 
the  debts  contracted  by  them  were  chiefly  formed  on  the  pur- 
chases of  real  estates.  It  was  therefore  highly  just  and  reason- 
able, under  the  then  existing  circumstances,  uiat  lands  should 
be  liable  for  the  payment  of  all  debts,  and  Uiat  no  testator  shall 
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have  it  in  his  power  to  defeat  these  wise  provisions.    Ifor  is  the 
wisdom  of  the  measure  less  couspicnons  at  the  present  day. 

In  the  case  of  Graff  vs.  Smith,  the  principle  is  established,  that 
a  lien  is  created  on  the  death  of  a  testator,  on  lands  devised  for 
payments  of  debts.  Dall.  483. 

If  any  doubts  could  possibly  arise  on  these  laws,  and  after 
this  decision,  a  legislative  exposition  by  the  act  of  assembly  of 
19th  April,  1794,  would  certainly  remove  them.  The  second 
section  of  that  act  (pa.  523),  expressly  recites,  that  ^'  inconven- 
iencies  might  arise  from  the  debts  of  deceased  persons  remain- 
ing a  lien  on  their  lauds  and  tenements  an  indefinite  period  of 
time  after  their  decease,  whereby  honafide  purchasei-s  might  be 
injured,  and  titles  become  insecure ;"  and  makes  certain  pro- 
visions to  obviate  the  supposed  difficulties. 

In  England,  where  a  power  is  given  to  executors  to  sell  for 
payment  of  debts,  a  purchaser  is  not  bound  to  look  to  the  ap- 
plication of  money,  unless  there  is  a  schedule  of  such  debts. 

And  where  the  heir  has  aliened  before  a  suit  brought,  the 
purchaser  is  secure,  but  the  heir  is  subjected  by  the  statute  to 
pay  the  value.  Our  acts  of  assembly  were  made  for  the  avowed 
purposes  of  preventing  creditors  from  being  defrauded,  and 
therefore  to  attain  those  ends  effectually,  ihust  bo  liberally  con- 
strued in  favor  of  creditors.  It  may  be  said,  that  the  law  creates 
alien  against  the  debtor  himself,  but  not  against  his  executors  or 
administrators.  But  the. obvious  answer  thereto  is,  that  the 
creditor  reposes  a  confidence  in  his  debtor,  but  none  in  his  exe- 
cutors, &c.,  and  the  most  proper  period  for  the  lien  to  commence 
is  on  the  death  of  the  party  trusted.  Besides,  the  creditor  has 
a  personal  remedy  against  the  debtor,  but  none  against  bis  ex- 
ecutors.  The  condition  of  a  creditor  would  be  much  altered  for 
the  worse  unless  the  lands  were  bound  from  the  decease  of  the 
person  indebted  to  him.  An  executor  may  be  poor  and  dishon- 
est, and  waste  or  run  away  with  the  money.  So  of  the  heir, 
and  though  neither  of  them  have  been  trusted  by  the  creditor, 
he  runs  the  risk  of  them  both,  and  thereby  may  be  deprived  of 
his  just  dues. 

It  may  be  further  said  that  a  power  to  executors  to  sell  may 

be  necessary  to  answer  family  purposes,   and  that  it  would  be 

unreasonable  to  deprive  a  person  of  the  power  of  creating  a 
trust.  But  it  is  clear  that  although  a  man  has  such  power,  ne 
cannot  exercise  it  at  the  expense  of  his  creditors.  His  property 
must  be  subject  to  their  fair  demands,  and  though  some  evilfl 
may  arise  from  a  sheriff's  sale  being  more  expensive  than  that 
of  executors,  they  can  only  hold  where  sales  are  necessary  for 
payment  of  debts.    If  the  purchaser  amongst  us  is  not  I)onndto  see 
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to  the  application  of  the  money,  legatees  may  be  preferred  to 
creditors.  Executors  may  prove  insolvent,  and  the  interests  of 
creditors  be  effectually  defeated  thereby. 

It  18  admitted  that  a  creditor  may  levy  his  debt  on  the  lands 
of  a  devisee,  or  of  his  alienee.     And  why  may  he  not  levy  on 
lands  in  the  hands  of  purchasers  from  others,  who  have  bought 
from  executors,  vested  with  an  authority  of  selling  ?    In  the  case 
of  dower^  a  hona  fide  purchaser,  without  notice.^shall  noj^  hold 
the  lands  exempt  from  the  claim  of  the  widow.      A  purchaser 
may  protect  himself,  by  inquiring  whether  any  debts  of  the  de- 
ceased remain  unpaid ;  and  if  his  mind  is  not  fully  satisfied  on 
the  result  of  his  labor,.may  demand  security  from  the  executors, 
before  he  completes  his  contract;  but  a  creditor  has  no  earthly 
mode  of  making  himself  secure.      To  favor  the  interests  of  a 
particular  legatee,  executors  may  privately  sell  the  most  valuable 
lands  at  an  under-rate,  without  any  control  on  the  part  of  the 
creditors. 

It  may  likewise  be  objected  that  the  Legislature  have  given 
power  to  the  Orphans'  Court  to  direct  the  sale  of  intestates'  lands 
in  certain  cases ;  and  that  having  made  no  such  provisions  in 
the  case  of  wills,  they  must  be  supposed  to  have  left  it  to  testa- 
tors to  give  such  direction  themselves.  To  this  it  is  answered, 
that  let  the  law  be  as  it  may,  with  respect  to  po\?ers  granted  to 
executors  tb  sell  for  payment  of  debts^  this  is  the  case  of  an  au- 
thority to  sell  for  payment  of  legacies.  Perha])S  a  power  to  ex- 
ecutors to  sell  at  such  time  as  they  may  think  proper  may  amount 
to  a  devise  to  executors,  with  an  authority  to  sell. 

The  bill  of  exception  states  that  the  testatrix  died  possessed  of 
more  personal  property  than  was  sufficient  to  pay  her  debts. 
She  does  not  appear  to  have  designed  that  the  Indian  Fields 
Tract  should  be  sold  to  discharge  her  debts.  On  the  contrary, 
she  has  charged  one  plantation  with  the  payment  of  300Z.,  and 
another  with  the  whole  amount  of  the  mortgage  money.  To  vest 
testators  with  the  uncontrolled  right  of  ordering  lands  to  be  sold 
for  the  payment  of  legacies,  would  deprive  creditors  of  their 
debts,  be  destructive  of  credit,  and  introductive  of  fraud.  One 
indebted  cannot  convey  in  trust,  or  otherwise,  without  a  valuable 
consideration.  A  purchaser  with  notice  of  a  trust  must  hold  the 
lands  subject  to  the  trust.      If  the  trust  appears  in  any  of  the 

title  deeds  he  is  bound  to  see  to  it.  In  this  case,  the  power  ap- 
peared in  the  will^  and  to  be  for  payment  of  legacies  \  and  there- 
fore, as  Hannum  was  bound  to  looK  at  the  will,  he  had  notice  of 
the  trust. 

The  executors  were  the  trustees  of  the  legatees ;  and  it  is  im- 
material whether  the  words  of  the  will  made  them  devisees,  or 
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gave  them  a  mere  aathoritj  to  sell.  It  will  not  be  contended 
that  lands  cannot  be  taken  in  execution  in  the  hands  of  devisees. 
If  there  is  a  more  authority  to  sell,  the  purchaser  necessarily 
comes  in  under  the  testratrix,  and  the  result  would  be,  that  she 
undertakes  to  sell  for  the  benefit  of  legatees,  her  debts  being  un- 
paid. 

Moreover,  the  executors  were  trustees,  and  nlust  pay  l^acies, 
and  not  debts.  They  could  not  sell  without  power,  and  they 
were  bound  to  pursue  the  power  by  paying  legatees.  The 
money  arising  on  the  sale  of  the  lands  in  question  could  not  go 
into  their  hands  as  chattels,  or  assets,  for  the  payment  of  debts. 
To  say  that  lands  are  chattels  for  the  payment  of  debts,  is  by  no 
means  an  accurate  expression,  for  then  the  executors  or  admin- 
istrators might  sell  lands  without  any  power  given  to  the  former 
by  will,  or  to  the  latter  by  order  of  Court,  which  it  will  not  be 
pretended  that  either  of  them  can  do  legally. 

The  defendant's  counsel  stated  the  matter  before  the  Court  to 
rest  on  a  single  question, — whether,  when  an  executor  sells  lands 
pursuant  to  a  power  granted  by  the  will,  such  lands  are  liable  to 
be  taken  in  execution  in  the  hands  of  a  bona  fids  purchaser,  for 
the  payment  of  the  debts  of  the  testator? 

If  one  cannot  by  will  direct  the  sale  of  his  lands  for  &mily 
purposes,  it  would  be  highly  inconvenient ;  it  would  be  in  effect 
to  say,  that  one  shall  not  order  his  lands  to  be  sold,  and  that  he 
must  necessarily  submit  to  the  delay  and  expense  of  having  them 
sold  by  the  sheriff. 

Whatever  may  be  done  cirouitously,  may  be  done  direeSy. 
If  it  may  be  done  by  deed,  so  may  it  by  will.  One  may  convey 
his  land  to  trustees,  to  permit  him  to  take  the  profits  during  his 
life,  and  after  his  death  to  sell  them  for  the  payment  of  his  debts 
or  legacies ;  and  yet  such  trustees  in  general  could  not  be  com- 
pelled to  give  security.  If  the  same  object  may  be  obtained  in 
another  mode,  by  will,  and  at  less  expense,  why  may  it  not  be 
done  ?  Bacon^s  Law  Tracts,  98.  A  will  of  land  is  considered 
in  nature  of  a  conveyance  to  uses.  It  is  a  species  of  convey- 
ance. 2  Black.  Com.  378.  It  operates  by  way  of  appatnimenij 
2  Woodeson,  348,  and  therefore,  must  be  considered  as  takinfj; 
effect  from  the  date  of  the  will,  and  this  is  the  true  reason  why 
lands  acquired  after  the  making  of  a  will,  cannot  pass  thereby. 
Cowp.  90. 

It  is  however  objected  that  this  power  may  be  abused  by  ex- 
ecutors ;  that  a  testator  may  direct  his  lands  to  be  sold  and  the 
money  given  to  children,  &c.,  that  executors  may  be  dishonest, 
or  become  insolvent,  &c.     Yet  may  not  lands  be  sold  to  satasfy 
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a  feigned  debt,  on  the  application  of  dishonest  administrators  to 
an  Orphan's  Court ;  and  after  sale,  may  they  too  not  waste  the 
money,  run  away  and  become  insolvent  ?  It  will  be  admitted  on 
all  hands,  that  in  case  of  fraud  and  collusion,  either  in  the  sales 
of  executors  or  administrators,  that  their  proceedings  would  be 
thereby  Ji  n  validated. 

Trusts  created  in  wills  are  favored  by  the  law.  2lVin.  606,  pi. 
1.  Courts  of  justice  encourage  provisions  made  by  testators  for 
the  payment  of  their  debts.  1  Vez.  216.  Devises  of  lands  in 
England  are  void  against  ci'editors  by  specialty,  by  stat.  3  and  4 
^W.  and  M.  c.  14.  And  yet  a  devise  for  payment  of  debts  is 
held  to  be  out  of  the  statute.  2  Vez.  690.  So  though  all  de- 
vises of  lands  where  the  heir  is  bound  are  void,  yet  it  has  been 
adjudged  that  a  devise  for  payment  of  debts  is  not  affected 
thereby.  If  the  bond  creditor,  commencing  his  suit  in  England, 
creates  the  lien,  and  convenience  has  been  derived  there  &om 
it,  why  should  we  not  adopt  the  same  principle  here  ?  Where 
executors  there  sell  under  a  power  in  a  will  for  payment  of  debts, 
creditors  can  have  no  recourse  against  a  purchaser,  who  is  not 
boand  to  see  that  the  money  be  properly  applied,  unless  there  be 
a  schedule  particularizing'  the  debts.  Ambl.  188.  Gilb.  Chan. 
2aO,  2.  Tez.  687.  Free.  Cha.  397.  Cha.  Ca.  249.  And  if  the 
purchase  is  fairly  made,  though  the  executors  waste  the  money, 
a  creditor  cannot  pursue  the  lands. 

It  is  insisted  upon  that  such  a  power  vested  in  executors  is 
inconsistent  with  our  acts  of  1700  and  1706.  It  is  answered, 
that  the  first  of  these  laws  only  makes  lands  liable  for  the  pay- 
ment of  debts,  and  the  latter  is  little  more  than  a  repetition  of 
the  same  thing,  and  that  the  object  of  the  legislature  went  no 
farther  than  to  make  lands  chatties  for  the  payment  of  debts. 
It  is  not  contended  that  executors  or  administrators  have  the 
same  power  over  real  estate  that  they  have  over  personal  prop- 
erty, but  merely  that  they  form  a  part  of  the  assets  of  the  de- 
ceased incase  of  the  deficiency  of  the  latter  fund.  Consequently, 
the  rules  respecting  both  species  of  property  in  the  present  par- 
ticular, should  be  uniform ;  and  inasmuch  as  the  personal  assets 
of  a  testator  cannot  be  followed  in  the  hands  of  a  fair  purchas- 
er, for  valuable  consideration,  1  Atky.  463, 2  Atky.  41,  so  neither 

should  lands  bona  fide  sold  by  execution,  under  a  proper  power. 
There  is  no  principle  laid  down  in  the  decision  of  Graff  vs. 
Smith  (Dall.  48),  which  can  affect  the  question  before  the  Court 
in  favor  of  the  plaintiffs  in  error.  It  is  there  said  that  the  lands, 
whether  of  a,  testator  or  intestate^  are  made  a  fund  for  the  pay-^ 
ment  of  debts.  The  heir  or  devisee  not  being  liable  to  give 
security,  the  creditors  would  be'  defrauded  unles  they  could  fol- 
71 
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low  the  lands  in  the  hands  of  a  purchaser,  to  whom  the  heir  or 
devisee  would  immediately  sell  them.  This  reasoning  does  not 
apply  to  a  trustee  executor.  Again,  in  pa.  486,  purchasers  under 
orders  of  Orphan's  Courts  are  safe,  though  the  money  be 
squandered ;  the  administrator  has  as  much  power  to  sell  the 
specified  lands  as  he  has  to  sell  chattels. 

An  administration  bond  is  always  calculated  with  reference  to 
the  personal  estate.  But  the  Orphans'  Court,  on  directing  a 
sale  of  real  estate,  may  oblige  the  administrator  to  give  securi* 
ty,  to  apply  that  money  properly.  There  is  not  that  security  in 
the  heir  or  devisee,  which  is  attributed  to  an  executor,  whom  the 
law  supposes  to  be  worthy  of  trust.  But  if  executors  acting  un- 
der such  a  power  can  be  compelled  to  give  security,  there  is  a 
complete  analogy  between  such  sales  made  by  them,  and  those 
made  by  administrators  under  an  order  of  Orphan's  Court. 

In  case  of  the  probable  insolvency  of  an  executor,  he  may  be 
compelled  to  give  security.  Dall.  483.  And  the  Orphans' 
Court,  which  in  this  instance  resembles  a  Court  of  Equity,  may, 
on  good  grounds,  compel  an  executor  trustee,  before  he  entere 
on  his  trust,  to  give  security,  as  well  as  afterwards.  Chancery 
where  the  executor  is  considered  as  a  trustee,  will  call  upon  him 
to  give  security,  in  case  of  probable  insolvency.  Lovel.  on 
Wills,  190.  And  in  some  cases,  the  executor  may  be  called  upon 
to  give  security  to  pay  a  legacy.  lb.  213.  Cites  2  Bac.  Abr. 
877.    1  Cha.  Ca.  121.  Law  of  Testam.  187- 1  RoL  Abr.  285. 

In  the  case  before  the  Court  it  appears  that  there  were  minors 
interested ;  and  under  such  circumstances  executors  and  trus- 
tees may  be  called  on  to  give  security.    (Prov.  Laws,  71,  §  8.) 

The  powers  given  to  the  Orphans'  Court,  to  direct  the  sale  of 
intestates'  lands,  in  order  to  pay  debts  and  bring  up  children, 
are  only  substitutions  for  the  usual  powers  given  to  executors 
by  wills. 

Again,  it  is  objected  that  the  power  given  here  to  the  executors 
to  sell,  is  for  the  payment  of  legacies,  and  not  of  debts. 

It  is  answered  that  the  testatrix  has  expressly  provided  for 
the  payment  of  her  debts,  and  the  expense  and  inconvenience 
which  will  be  incurred  in  obliging  creditors  to  sue  for  their 
debts,  will  be  equally  experienced  by  the  legatees,  who  must  sue 
for  their  legacies.  When  the  money  produced  by  a  sale  of 
lands  comes  into  the  hands  of  the  executors,  it  is  a  fund  for 
the  payment  of  creditors,  who  will  be  paid  in  preference  to  leg' 
atees.  Besides,  the  legatees  are  not  entitled  to  their  moneys  mi- 
til  they  offer  refunding  bonds,  with  security,  to  the  executor8;aDd 
these  bonds  can  be  recurred  to  in  case  future  debts  appear. 
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I>evise  of  real  estate  to  trustees  to  sell,  and  pay  debts  and  lega- 
cies generally,  the  trustees  sell  and  embezzle  part  of  the  mon- 
ey, the  purchasers  are  not  liable  to  the  debts.    Ambl.  188. 

The  question  before  the  Court  will  ultimately  result  in  this 
inqniry, — which  construction  of  the  acts  of  assembly  will  be  most 
expedient  and  attended  with  the  fewest  inconveniences,  as  well 
to  creditors  as  legatees  {  It  is  submitted  that  the  construction 
contended  for  by  the  defendant  gives  creditors  an  equal  security 
"with  that  opposed  to  them,  promotes  the  interests  of  legatees, 
saves  great  delays  and  much  expense.  The  general  practise  and 
sentiments  of  the  people  of  the  state,  it  is  also  hoped,  is  with 
the  defendant  on  the  present  question.     Curia  advisa/re  wit 

And  now  on  the  16th  September,  1795,  the  Court  of  Errors 
and  Appeals  proceeded  to  give  their  opinions  seriatim. 

CheWy  President,  stated  the  different  facts  set  out  in  the  bill 
of  exceptions,  and  then  observed  as  follows,  in  substance  :  — 

The  judges  at  NiH  Prius  ruled  that  the  demand  of  Thomas 
Gibson,  and  Hannah,  his  wife,  was  not  a  lien  on  the  lands  sold 
to  James  Hannum  by  the  executors,  under  the  power  given  to 
them  by  the  will  of  Elizabeth  King,  and  that  nothing  short  of 
mortgages  and  judgments  against  their  lands,  anterior  to  the 
sale,  would  have  operated  as  a  lien. 

The  nature  and  legal' operation  of  the  power  granted  to  the 
executors  is  the  most  material  point  to  be  considered  ;  whether 
the  authority  was  given  to  them  for  the  payment  of  the  debts, 
or  legacies  of  the  testatrix.  If  that  power  was  vested  in  them 
for  the  former  purpose,  I  should  strongly  incline  to  think  that 
the  sale  would  have  transferred  to  the  purchaser  a  good  title, 
exempted  from  the  debts  of  the  testatrix,  unless  there  had  been 
a  schedule,  directing  the  appropriation  of  the  money  to  particu- 
lar creditors.  Usage  best  expounds  a  law ;  and  such  numerous 
sales  of  this  description  have  been  made  in  Pennsylvania,  and 
the  titles  to  the  lands  thus  hona  fide  sold  have  never  been  ques- 
tioned, that  it  would  no^  be  dangerous  to  impeach  them.  The 
execution  of  powers  of  this  nature  has  proved  highly  beneficial 
to  creditors,  and  has  greatly  conduced  to  the  interests  of  the 
representatives  of  the  parties  deceased.  But  I  would  not  be 
nnderstood  to  have  a  decided  opinion  on  this  point  I  view  the 
present  case  as  a  power  devised  for  the  payment  of  legaoies^  and 

not  of  d^ts. 

Elizabeth  Ring,  by  her  will,  charged  the  lands  devised  to  Jacob 
Chandler  with  the  payment  of  the  mortgage  money  dne  to  the 
representatives  of  Joseph  Parker,  and  the  plantation  whereon 
she  lived,  to  Joseph  Spear,  with  the  sum  of  3002.    The  Indian 
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Field  Tract  she  orders  her  executors  to  sell,  according  to  their 
best  discretion,  and  to  divide  what  will  remain  from  the  sale,  in 
proportion,  among  the  legatees,  after  all  the  legacies  are  paid. 
She  had  previously  bequeathed  legacies  amounting  to  &801.  to 
several  persons,  in  different  proportions.  ^'  What  will  remain 
from  the  sale  '^  can  only  mean  the  surplus,  after  paying  those 
particular  pecuniary  legacies.  The  legatees,  therefore,  were  the 
sole  objects  of  her  bounty,  in  this  clause  of  her  will,  whereon 
the  question  arises,  and  her  executors  had  no  power  to  sell  for 
the  payment  of  debts ; '  consequently,  the  lands  remained  liable, 
to  the  claims  of  her  creditors,  and  their  liens  continued  as  fully 
as  if  there  had  been  no  sale.  As  the  executors,  therefore,  could 
not,  under  their  sale,  give  a  good  title  to  Hannum,  freed  from 
the  demands  of  the  creditors  of  the  testatrix,  I  am  of  opinion 
the  consideration  of  tlie  bond  failed,  and  that  the  executors 
were  not  entitled,  by  law,  to  recover  thereon,  and  that  the  judg- 
ment in  the  Supreme  Court  be  reversed. 

Shvppen^  J.  Two  points  arise  in  this  case*  1.  How  far  lands 
in  Pennsylvania  are  bound  to  satisfy  the  debts  of  deceased  per- 
sons. 2.  K  they  are  bound,  how  far  a  devise  of  the  debtor's 
lands,  to  pay  his  debts  or  legacies,  will  interfere  with  that 
principle. 

Bestraints  on  the  alienation  of  real  properly  in  £ngland  were 
coeval  with  the  feudal  system.  The  favorite  of  that  system,  next 
to  the  lord,  was  the  heir  at  law.  Without  his  consent,  as  well  as 
that  of  the  lord,  the  feudatory  could  never  transfer  his  estate  to 
another,  and  he  could  in  no  case  subject  his  lands  to  the  pay- 
ment of  his  debts.  It  was  by  slow  degrees  that  these  feudal 
obligations  were  impaired ;  and  to  this  day  they  are  not  wholly 
removed;  for  a  moiety,  only,  of  the  lands  of  the  debtor,  is  sub- 
jected to  the  execution  of  his  creditor,  in  England. 

Our  ancestors,  the  first  inhabitants  of  Pennsylvania,  viewing 
this  system  in  its  true  light,  and  seeing  the  wisdom  as  well  as 
justice  of  subjecting  every  kind  of  property  to  the  payment  of 
debts,  made  it  one  of  their  first  articles,  which  they  called  lam 
agreed  v/pon  in  England^  before  their  embarkation  to  this  conn- 
try,  that  lands  should  be  subjected  to  pay  their  debts.  This  law 
they  confirmed  immediately  after  their  arrival  here,  by  the  act 
of  union,  passed  at  Chester,  in  the  month  of  December,.  1683. 

In  a  few  years  after,  they  enabled  executors  and  administrs- 
tors,  by  conveyance  or  bill  of  sale,  with  the  approbation  of  the 
Court,  to  sell  the  lands  of  a  deceased  debtor,  for  the  payment 
of  his  debts.  It  was  an  object  they  never  lost  sight  o£  The  first 
laws  upon  that  subject  having  excepted  the  case  of  a  man  hav- 
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ing  legal  zMue^  in  whioh  case  only  half  the  lands  were  made  lia- 
ble to  debts,  the  J  at  length  took  off  even  that  restraint;  and  by 
the  act  of  1700,  in  order,  as  the  legislature  expresses  it,  that  no 
creditors  may  be  defrauded  of  their  '^ just  debts,''  they  expressly 
enact,  that  ^^  All  lands  and  houses  whatsoever  "  should  be  liable 
to  sale,  upon  judgment  and  execution,  to  satisfy  creditors.    It 
\ira8  no  longer  in  th^  discretion  of  widows,  executors,  or  admin- 
istrators to  sell  the  lands  of  deceased  persons  by  conveyance 
or  bill  of  sale ;  but  to  complete  their  intention  that  no  creditors 
might  be  defrauded  of  their  debts,  the  sales  were  to  be  only  by 
execution  under  a  judgment.      Is  it  possible  to  conceive  that, 
v^th  all  this  just  care  of  creditors,  the  legislature  should  ever 
mean  to  leave  it  in  the  power  of  heirs  or  devisees,  by  the  flimsy 
expedient  of  selling  the  lands  of  the  deceased,  before  judgment 
could  be  obtained  against  the  executor  or  administrator,  entirely 
to  defeat  the  whole  system  of  their  laws  in  favor  of  creditors, 
whose  interests  they  had  thought  proper  to  prefer,  even  to  the 
minor  children  of  the  deceased  i 

In  has  been  suggested  that  nothing  appears  i^  our  acts  of  as- 
Bembly  to  make  lands  assets  for  the  payment  of  debts,  in  any 
other  manner  than  goods  and  chattels  were  assets  at  law  in  the 
case  of  deceased  persons.  It  is  apparent  from  the  whole  tenor 
of  the  acts  of  assembly,  that  the  legislature  meant  to  afford  the 
creditor  equal  security  for  his  debt,  in  the  lands  of  deceased 
persons,  as  in  his  goods  And  chattels.  As  to  the  latter,  they  are 
confessedly  bound  from  the  death  of  the  debtor ;  they  immedi- 
ately go  into  the  hands  of  the  executor,  or  he  has  an  immediate 
right  to  reduce  them  into  his  possession,  and  they,  or  the  pro- 
duce of  them,  are  bound  to  discharge  the  debts  of  the  creditor. 
As  to  the  lands,  the  executor,  as  such^  has  neither  possession  of 
them,  or  power  over  them,  nor  is  in  any  sort  responsible  for 
them ;  they  are  indeed,  by  a  kind  of  fiction,  supposed  to  be  in  his 
hands,  because  the  execution  directs  the  debt  to  be  levied  .''Upon 

the  goods  and  chattels,  lands  and  tenements  of  the  deceased,  in 
the  hands  of  the  executor.''  But  really  and  in  fact,  they  are, 
till  sold  by  execution,  in  the  hands  of  the  heir  or  devisee; 
and  if  the  legislature  meant  lands  to  be  a  fund,  equally  with 
goods  and  chattels,  for  the  payment  of  the  debts  of  deceased 
persons,  they  must  have  meant  that  they  should  be  bound  in 
the  hands  of  the  heir  or  devisee,  in  the  same  manner,  and 
from  the  same  time,  as  goods  and  chattels  are  bound  in  the 
hands  of  the  executor ;  otherwise  they  would  amount  to  no  fund 
at  all,  as  they  might  be  disposed  of  by  the  heir  or  devisee,  at 
any  time  before  judgment  against  the  estate  of  the  testator.  It 
could  surely  never  be  the  meaning  of  the  legislature,  to  mock 
the  creditors,  with  the  prospect  of  so  precarious  a  fund  as  this! 


1^ 


666  OASES  IN  THE  SUPREME  COXTRT  [SepL 

At  the  bar,  however,  this  point  does  not  seem  to  be  Berionsly 
contested ;  indeed,  since  the  act  of  April,  1794,  how  can  it  now 
be  contested  ?  For  although  the  act  has  no  retroepection,  yet 
the  legislature  most  strongly  recognizes  the  principle  that  the 
lands  of  deceased  debtors  are  bound  from  the  time  of  their  deaths, 
not  only  by  the  strongest  negative  implication,  when  they  say 
that  the  lien  shall  not  continue  longer  than  seven  years  after  the 
decease  of  the  debtors,  but  posUivdy  and  eospressh/^  by  saying 
that  their  lands  shall  be  subject  to  the  lien  of  infa/nt^  aisent  or 
rum  oom/po9  creditors,  for  seven  years  after  those  impediments 
shall  be  removed ;  so  that  I  take  it  this  question  is  now  entirely 
at  rest. 

The  next  point  to  be  considered  is,  how  far  it  is  consistent 
with  the  above  principle,  that  testators  may,  by  their  last  wills 
and  testaments,  direct  their  lands  to  be  sold  for  the  payment  of 
their  debts,  for  the  payment  of  legacies,  or  for  any  other  pur- 
pose ?     And  although  there  is  not  the  same  necessity  here  as  in 
England,  to  exercise  the  testamentary  power  in  order  to  do  jus- 
tice to  creditors,  because,  without  such  kind  of  devises,  the 
whole  real  estate  in  that  country  would  be  swept  away  from  the 
creditors  by  the  heir  at  law,  except  in  cases  of  obligations,  and 
other  specialties,  wherein  the  heir  is  expressly  bound ;  yet  there 
undoubtedly  may  be  cases  where  there  would  be  the  utmost  pro- 
priety, as  well  €is  necessity,  for  the  exercise  of  a  similar  power 
here,  as  well  for  the  more  easy  and  fair  distribution  of  a  testa- 
tor's estate  among  his  children,  as  for  saving  the  expense  attend- 
ing the  recovery  of  judgments,  and  selling  their  real  estates  by 
execution.    And  I  see  no  good  reason  for  limiting  or  restraining 
the  power  in  any  case  which  does  not  militate  against  the  prin- 
ciple of  the  lands  being  expressly  charged  by  law  with  the  pay- 
ment of  the  testator's  debU  in  the  first  instance ;  as^-  if  a  testator 
devises  his  lands  to  be  sold  by  his  executors  for  the  payment  of 
his  debU^  and  the  executors  sell  the  lands  and  pay  the  debts 
with  the  proceeds  of  the  sale ;  and  especially  if,  in  doing  that, 
they  do  not  violate  the  directions  of  the  law,  as  to  the  priority 
and  dignity  of  debts.    I  see  no  more  reason  why  the  purchaser 
from  the  executors  should  be  disturbed  in  his  possession  of  the 
lands,  by  any  unsatisfied  creditor  issuing  a  subsequent  execution 

against  them,  than  a  purchaser  under  a  sale  at  the  suit  of  a  prior 
mortgagee  can  be  disturbed  by  a  second  mortgagee,  where 
the  land  did  not  sell  for  more  than  was  sufficient  to  satisfy  the 
first  In  both  cases  the  fund  is  fairly  exhausted,  and  no  iDJns- 
tice  done,  nor  law  infringed.  But  this  does  not  appear  to  me  to 
be  the  case,  where  the  testator  directs  his  land  to  be  sold  for 
payment  of  legaoiea.     A  purchaser  from  executors  under  sach 
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a  po^wer  mnst  know  or  ought  to  know  that  in  the  first  instance 
the  land  is  charged  bj  law  with  the  payment  of  the  testator's 
debts ;  that  he  was  bound  to  be  jnst  before  he  is  generous ;  and 
that  although  a  testator  unincumbered  with  debts  might  legally 
give  such  a  power  to  his  executors,  yet  it  is  impossible  for  him 
to   do  it,  to  the  prejudice  and  exclusion  of  his  creditors,  who 
have  a  legal  security  in  the  land.    The  testator  in  his  life  time, 
if  indebted,  could  not  make  a  gift,  or  execute  a  voluntary  con- 
veyance of  his  land ;  such  a  gift  or  voluntary  conveyance  would 
be  deemed  fraudulent  as  against  creditors.     If  this  could  not  be 
done  in  his  lifetime,  a  fortiori  he  could   not  do  it  by  his  last 
-will,  which  does  not  take  effect  till  his  death,  from  which    m- 
meiit  it  is  pledged  by  law  to  those  creditors. 

Xt  has  been  contended  that  when  a  testator  devises  his  land 
to  be  sold  by  his  executors  for  any  purposes  whatsoever,  even  for 
the  pay  ment  of  legacies,  yet  when  the  money  arising  from  the 
sale  comes  into  the  executor's  hands  it  will  be  considered  as 
assets,  out  of  which  the  debts  must  be  first  paid.    To  this  I  an- 
swer, that  under  such  a  devise,  the  executor  is  a  trustee  for  the 
particular  purpose  mentioned  in  the  will,  and  he  is  authorized 
to  sell  for  that  purpose  only.    The  power  might  as  legally  have 
been  given  to  another  person  as  to  the  executor ;  and  how  in 
tliat  case  could  the  produce  of  the  sale  be  considered  as  assets 
for  the  payment  of  debts  ?    The  executor,  a%  executor^  has  noth- 
ing to  do  with  the  land  ;  and  as  a  trustee,  he  must  be  consider- 
ed in  the  same  light  as  if  he  was  not  executor ;   unless  in   the 
case  of  a  devise  to  pay  his  debts,  in  which  case  he  is  a  trustee 
for  the  creditors.    Upon  a  contrary  idea,  the  executor  selling 
land  for  the  payment  of  legacies,  must  appear  in  a  truly  ridicu- 
lous situation.    As  an  executor,  it  is  said  he  is  bound  to  pay  the 
debts  out  of  the  money  raised  by  a  sale,  under  a  power  to  sell 
for  the  benefit  of  legatees ;  and  as  a  trustee  for  those  legatees, 
he  is  compelled  to  commit  an  express  breach  of  trust  by  paying 
those  debts.    I  can  find  no  instance  in  the  books  of  a  devise  of 
a  power  for  the  sale  of  land  for  the  payment  of  legacies,  where 
the  produce  of  such  sales  was  ever  considered  assets  for  the 
payment  of  debts ;  although  in  ev^ry  case   that  can  possibly 

bear  the  construction  of  a  devise  for  the  payment  of  debts,  the 
judges  appear  inclined  to  give  that  construction,  for  this  evident 
andjust  reason,  that,  unless  it  be  under  such  devises,  the  lands 
cannot  be  made  subiect  to  the  payment  of  debts.  There  is  cer- 
tainlj  greater  reason  in  this  conntiy  to  comply  with  the  wiU  of 
the  testator,  and  not  to  divert  his  intention,  as  no  injustice  can 
possibly  be  done  to  his  creditors  by  it,  they  having  a  prior  legal 

security  in  the  lands. 
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For  these  reasons,  I  think  the  sale  by  the^executors  of  Eliza- 
beth Ring  to  James  Hannum  could  not  have  entitled  him  to 
hold  the  land,  against  the  judgments  and  executions  of  credit- 
ors ;  and  as  he  could  not  be  secured  in  his  title,  be  had  a  good 
defense  against  the  action  brought  on  the  obligation  ;  and  con- 
sequently that  the  judgment  should  be  reversed. 

Smithy  J.  Before  the  argument,  I  stated  to  mj  brethren  and 
to  the  counsul  concerned,  that  if  the  general  question,  whether 
the  debts  of  a  testator  be  a  lien  on  lands  sold  by  his  executors 
pursuant  to  a  power  in  his  will,  in  all  cases  must  be  determined 
in  this  case,  I  should  not  probably  think  myself  at  liberty  to  give 
an  opinion  thereon,  unless  the  distinctions  which  had  ocenrred 
to  me,  and  agreeably  to  which  I  had  acted,  should  be  taken,  viz  : 
that  all  debts  secured  by  mortgage  or  judgment,  as  well  as  spe- 
cified and  scheduled  debts,  are  so  far  liens,  as  that  the  purchaser 
is  to  see  that  the  consideration  money  is  duly  applied  to  the 
payment  of  these  debts  in  due  order.    The  reason  I  mentioned 
this  was,  that  I,  as  executor,  sold  lands  of  the  testator,  and  would 
have  sold  more  could  I  have  done  it  to  advatage,  and  paid  part 
of  divers  judgments  with  the  money.    I  divided  it  nearly  in  « 
proportion  to  those  I  did  pay,  but  it  was  so  small  a  proportion 
of  the  whole,  that  to  several  judgments  for  inconsiderable  sums, 
I  did  not  take  the  trouble  of  paying  any.    This  was  done  at  a 
time  when  I  believed  that  the  estate  would  not  be  sufficient  to 
pay  all  the  debts.    I  might  therefore  be  supposed  to  be  under 
the  influence  of  prejudice,  and  of  having  in  fact  prejudged  the 
point  in  a  certain  degree. 

The  general  position  was  brought  before  the*  Court,  and  the 
distinctions  not  made  at  the  bar ;  c6nsequently,  I  do  not  think 
myself  at  liberty  to  go  into  a  regular  discussion  of  the  question. 
But  as  the  judges  who  have  spoken  before  me  think  it  necessa- 
ry that  I  should  declare  my  opinion,  I  have  no  hesitation  in  say- 
ing that  I  join  in  the  opinion  delivered  by  the  president.  I  think 
that  the  purchaser  of  lands  sold  bona  fide  by  an  executor,  pur- 
suant to  a  power  given  in  the  will,  is  bound  to  see  that  the  pm^ 
chase  money  is  duly  applied  to  the  paytnent  of  such  debts  as  I 
have  mentioned  ;  but  his  title  cannot  be  affected  by  other  cred- 
itors, there  being  no  collusion  between  the  purchaser  and  execu- 
tor, but  the  sale  being  fair,  open,  and  regular.  Many  titles 
depend  k)n  such  sales;  their  legality  has  never  been  disputed, 
and  it  is  for  the  benefit  of  all  parties  that  they  should  be  support- 
ed; the  inconveniences  can  neither  be  great  nor  frequent 
However  in  strictness,  it  is  not  necessary  to  decide  this  pomt  in 
the  present  case,  because  the  power  given  by  the  will  wasto  seD  for 
the  payment  of  legacies ;  the  testatrix  having  devised  other  parts 
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of  h.or  estate  to  hw  executors,  respectively,  to-wit :  one  part  to 
Jacob  Chandler,  subject  to  the  payment  of  this  very  mortgage, 
under  which  he  permitted  the  land  in  question  to  be  sold,  after 
he  liad  joined  in  the  sale  of  it  to  Hannumf  and  another  part  to 
Joseph  Spear,  subject  to  the  payment  of  300^.  in  ^addition  to 
i^lxat  he  had  paid  before. 

Oould  the  executors  make  a  good  title  to  Hannum  by  this 
po^wer,  and  under  these  circumstances?    I  think  not.    For  were 
these  devises  to  the  executors  even  out  of  the  question,  they  had 
only  a  naked  power  by  the  will,  to  sell  the  lands  and  divide  the 
residue  of  the  purchase  money  amongst  the  legatees,  after  the 
payment  of  the  particular  pecuniaiy  legacies.    This  power  to 
sell  for  the  payment  of  legacies,  like  all  other  naked  powers, 
ought  to  be  strictly  pursued.    It  was  not  even  svistantidlly 
pursued ;  the  sale  was  made  for  the  payment  of  debts.    The  ex- 
ecutors had  no  power  given  to  them  to  sell  for  this  purpose,  and 
could  not  give  the  purchaser  a  good  title ;  consequently,  he  was 
not  obliged  to  pay  the  purchase  money. 

It  may  be  necessary  to  add  that  this  point  did  not  come  before 
the  Court  at  iTwi  JPrius.  Had  the  land  been  sold  under  this 
power,  in  the  will,  and  the  money  applied  to  the  payment  of 
debts  in  the  first  place,  and  after  the  debts  were  discharged,  to 
the  payment  of  legacies,  I  incline  to  the  opinion  that  the  pur- 
chaser's title  would  have  been  good  against  the  heirs  and  de- 
visees. If  thQ  purchase  money  was  not  sufficient  to  pay  all  the 
debts,  I  will  not  give  any  opinion,  as  at  present  advised,  whether 
if  the  consideration  money  was  paid  in  due  degree,  so  far  as  it 
would  extend,  an  unsatisfied  creditor  might,  on  a  judgment  ob- 
tained against  the  executors,  have  proceeded  to  levy  on  the 
lands.    The  judgment  here  must  be  reversed. 

JSidcUey  J.  I  am  of  opinion  that  under  a  power^granted  to 
executors,  by  will,  to  sell  lands  for  the  payment^of  debts,  the 
vendee  would  obtain  a  good  title,  unless  prior^mortgages,  judg- 
ments, or  recognizances  bound  the  land ;  but  I  also  think  that 
under  a  mere  power  to  sell  for  the  payment  of  legacies,  as  in 
the  present  instance,  the  purchaser  could  not  defend  himself 
against  the  creditors  of  the  testator,  though  such  creditors^ were 
not  secured  by  prior  mortgages  or  judgments.  I  will  only  observe 
that  this  ground  was  not  taken  at  the  trial 

Judgment  reversed. 
[M^Kean,  0.  J.,  and  Teates,  J.,  sat,  during  the  delivery  of  the 
preceding  opinions,  one  of  them  at  least  being  necessary  to  form 

the  Court,  but  neither  of  them  gave  any  opinion.] 
72 


670  OASES  IN  THE  SUPREME  OOUBT        [Sept 

AT  NISI  PRIUS,  AT  EASTOJS", 
SEPTEMBER  ASSIZES,  1796. 

O^amYEATES  AND  SMITH,  JUSTICEa 


Jacob  Milleb  vs.  Philip  Lbonabd  and  Jacob  Rush. 

Juries  cannot  reduce  partial  payments  under  the  depreciation  act  of  Sd 

April,  1781. 

Debt  od  bond.  Plea,  payment  It  was  admitted  that  there 
was  a  balance  dne  to  the  plaintiff,  and  the  only  qneetion  wbSj 
whether  the  jury  conid  legally  rednce  a  partial  payment  made 
on  the  bond,  of  1502.,  on  the  16th  September,  1778. 

The  Court  desired  the  counsel  for  the  plaintiff  to  begin. 

They  urged  that  the  depreciation  act  of  3d  April,  1781,  only 
respected  contracts  made  between  1st  January,  1777,  and  1st 
March,  1781,  and  that  the  title  and  preamble  of  the  act  was  con- 
formable thereto.  It  only  describes  the  province  of  the  auditors, 
and  is  calculated  for  the  settlement  of  transactions  during  the 
war,  but  is  not  binding  on  juries.  Courts  are  bound  to  do  sub- 
stantial justice,  unless  restricted  by  the  clear  words  of  positiTe 
law.  And  Mr.  Justice  Shippen  expressed  his  sentiments  in  a 
case  at  Berks  county  assizes,  that  the  depreciation  act  is  not 
obligatory  on  juries  who  are  trying  a  cause.  The  bond  on  which 
the  present  suit  is  brought  is  dated  7th  May,  1776. 

JS  oontraj  the  cases  of  Ball  vs.  Carson,  and  Gallagher  v$. 
Watson,  determined  in  the  Court  of  Common  Pleas  of  Fbla- 
delphia  county,  were  cited,  wherein  a  contrary  doctrine  had 
been  adjudged. 

Per  Curiam.  We  have  long  thought  that  this  question  was 
at  rest  We  are  not  informed  of  the  particular  circumstances 
which  came  before  Mr.  Justice  Shippen,  in  Berks,  but  we  are 
fully  satisfied  that  his  general  sentiments  are  adverse  to  the 
doctrine  contended  for  by  the  plaintiff. 

There  is  a  general  clause  in  the  4th  section  of  the  depreda- 
tion act,  which  includes  all  corUraots  made  before  the  1st  March, 
1781,  and  these  plain  words  cannot  be  narrowed  down  or  con- 
trolled by  the  title  (Hardr.  234;  S  Co.  83 ;  1  BL  Rep.  95)  or 
preamble  (1  Wms.  320;  Fonbla.  428;  Cowp.  282,  643;  5 
Term  Rep.  201)  of  the  act    The  positive  terms  of  the  law 
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are    equally  obligatory  on   Courts  and  juries  as  on  auditors. 
Tliere  can  be  no  reasonable  ground  of  distinction  between  the 
two  tribunals.    If  the  reduction  of  a  partial  payment  by  audit- 
ors is  prohibited,  certainly  jurors  ought  not  to  be  at  liberty  to 
do  it.    If  it  would  be  wrong  in  the  one  case,  it  necessarily  must 
be  so  in  the  other.    The  necessities  of  the  war  induced  the  poli- 
cy of  making  continental  money  a  legal  tender,  and  no  human 
wisdom  can  remedy  the  hardships  which  have  been  thereby  oc- 
casioned to  individuals.    The  plaintiif  was  not  bound  to  receive 
part  of  his  debt  when  offered  to  him,  but  he  might  do  it  if  he 
pleased.    If  he  had  freely  and  willingly  accepted  150  pieces  of 
^It  leather  for  1602.  without  any  fraud  being  practised  on  him, 
he  would  have  been  bound  by  the  acceptance.    So  have  been  all 
the  resolutions  that  we  know  of.    Two  we  recollect,  one  of 
Caldwell,  surviving  mortgagee,  vs.  Chambers  et  al.  in  Franklin 
county.  May  assizes,  1789,  where  a  payment  of  1442.  made  in 
Angust,  1779,  was  established  by  the  Court  on  argument ;  and  the 
other  of  Pleasant's  administrators  vs.  Pemberton,  administratrix, 
in  the  Supreme  Court  in  bank,  January  term,  I798,swhere]fthe 
general  rule  was  laid  down  in  the  same  manner.    We  clearly 
think  that  the  jury  cannot  legally  reduce  this  payment  of  1502. 
made  in  continental  currency. 

The  jury,  comformably  to  the  charge  of  the  Court,  found  a 
Terdict  for  the  plaintiff  for  412.  la.  7d.  debt,  with  six.;pence  dam- 
ages, and  six  pence  costs. 

Messrs.  Read  and  M.  Biddle,  pro  quer. 
Messrs.  Clymer  and  Thomas,  pro  def. 


Jacob  Kaohlein  and  Pjctbb  Ihbie  vs,  James  Ralston  and 

John  Mulhollan. 

Unliquidated  damagee  in  covenant  sounding  in  tort^  cannot  be  defaalked 
under  the  plea  of  payment,  in  a  suit  on  a  bond. 

Debt  on  obligation,  conditioned  for  the  payment  of  500Z.  on 
the  27th  May,  1795.  Plea,  payment,  with  leave  to  give  the 
special  matter  in  evidence. 

On  the  19th  Jannary,  1798,  the  plaintiflb,  by  a  certain  article 
of  agreement,  covenanted  to  convey  to  Ralston,  one  of  the  de- 
fendants, a  grist  mill  and  three  tracts  of  land  near  Easton,  with 
all  the  privileges  thereto  belonging,  reserving  to  themselves  the 
right  of  swelling  or  damming  the  water  on  a  tract  below,  called 
the  Fnlling  Mill  Tract,  provided  the  water  should  not  be  raised 
so  high  as  to  injure  the  mill  intended  to  be  conveyed.    On  the 
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12th  AfMril,  1798,  the  plainti£b  executed  a  ooayeyanoe  in  pnrmi- 
ance  of  the  article,  and  the  defendants  gave  bonds  for  Ae  re^ 
idue  of  the  pnrchase  money,  which  was  all  paid  exoept  750/. 

The  defendants,  under  their  plea,  ofered  to  show  in  eTJdenee, 
thair  the  plaintiflb  had  erected  a  dam  below,  whidi  bad  mndi 
injured  the  mill  conveyed ;  and  that  u  suit  had  been  bronglit 
against  the  defendants  by  one  Waggoner,  for  raising  their  dam, 
but  at  length  on  the  argument,  fbey  rdinqnisbed  the  latter  paii 
of  their  motion. 

Exception  was  taken  to  this  testimony  by  the  plaintifk.     TIm 
damages  supposed  to  hare  been  sustained  are  the  object  of  a 
new  suit,  and  cannot  be  considered  as  a  set-off  under  the  Eogliah 
statute,  or  our  own  act  of  assembly.    The  reason  of  the  etatote 
applys  to  mutual  debts  only.  Oowp.  5T.    Unliquidated  damages 
en  a  former  sale  of  goods  camnet  be  set  off.    1  Bl.  Rep^  894.  8o 
of  damages  in  covenant    Oowp.  66.    One  tort  cannot  be  setoff 
against  another.   4  Term  Rep.  74.    There  is  no  eet*off  to  an 
avowry  for  rent,  lb.  511.    There  are  three  kinds  of  cov^isnts. 
1.    Mutual  an4  independent     2.  Oovenaats  which  are  oondi* 
tions  and  dependent.    8.   Where  mutual  coveDants  are  to  be 
performed  at  one  time.    Doug.  665.    Mutual  covenants  unpeiv 
formed  on  one  part,  are  no  excuse  to  the  other.    1  RoL  Abr. 
416.    One  covenant  is  not  pleadable  in  bar  of  another  covenant 
4  fiac  Ab.  116,    3  Lev.  4.    The  bond  is  transitory,  and  if  the 
action  was  brought  in  another  county,  and  the  evidence  be  ruled 
to  be  admissible,  the  plainti£b  would  lose  the  benefit  of  a  view, 
which  is  of  the  utmost  importance  in  cases  of  this  nature. 

The  defendants  answered ;  the  rules  of  law  and  pleading  are 
said  to  be  founded  on  sound  sense,  and  to  subserve  the  purposes 
of  substantial  justice.  Why  should  the  defendants  pay  now,  and 
be  afterwards  put  to  another  suit  to  recover  damages  for  the 
violation  of  the  contract  ?  Covenant  will  clearly  lie  in  such  a 
case.  It  will  lie  wherever  the  intent  of  the  parties  plainly  ap- 
pears. 1  Oha.  Ca.  294.  6  Vin.  881,  pi.  21.  Anything  under 
the  hand  and  seal  of  the  parties  will  make  a  covenant  SI  Mod. 
91.  6  Yin.  881,  pi.  32.  Al^guempetittoneyOhneffotians,  &c.,  in 
a  deed,  if  grantee  does  not  enjoy,  will  suppcHt  covenant  1 
Leon.  277,  pL  876.  6  Vin.  879,  pL  12.  3  Com.  Dig.  669.  On 
a  demise  reddendo  rent,  covenant  lies  ^n  non-payment  6  Yin. 
879.  2  Com.  Dig.  560.  Oovenant  lies,  if  one  party  does  a  matr 
ter  which  impedes  the  other  in  the  enjoyment  of  his  property. 
1  Sannd.  322.  If  lessee  agrees  that  lessor  shall  hare  two  rooms 
of  a  house,  and  a  lease  be  of  the  house,  except  the  two  rooms  and 
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Iree  paseage  to  them,  if  lessor  be  dieturbed  in  his  passage  by 
lessee,  oovenant  liesagainst  him.  1  Balk.  J96. 2  Oom.  Dig.  559. 
If  OTie  oovenants  to  stand  seized  to  the  nse  of  his  son,  &avinff 
tliat  his  neife  shall  have  the  loppings  of  the  trees,  if  the  son  cuts 
do'wii  the  trees,  oovenant  lies  against  him,  Gro.  Oar.  487.  S 
Oom.  Dig.  559.  K  it  be  istgreed  that  A  shall  pay  102.  to  B  for 
liis  goods,  this  amounts  to  a  covenant  by  B  to  deliver  his  goods, 
because  agreed  is  the  word  of  both.  1  Sannd.  322.  1  Sid.  428. 
T.  Baym.  188.    2  Com.  Dig.  559. 

7here  was  mnch  absurdity  in  the  law  before  the  statute*  of 
oet-off  was  enacted.     Our  defalcation  act,  4  Ann»,  in  1705 
reaches  much  further.    The  act  of  8  Geo.  2, 1729,  §  10,  pa.  165, 
is  almost  copied  'oerbaMta  from  the  English  statute  of  the  pre- 
ceding year.      Under  the  former  act,  ^^  Any  bond,  bill,  receipt, 
aecount,  or  bargain,"  may  be  given  in  evidence,  and  if  it  appear 
that  the  plaintiff  is  overpaid,  the  jury  shall  certify  how  much  tlie 
plaintiff  is  indebted,  and  the  debt  shall  become  a  debt  of  record. 
If  the  defendants,  therefore,  can  show  any  matter  which  would 
form  a  good  defense  ea^  (jeqw  et  hono^  it  ought  to  avail  them. 
The  want  of  a  Court  of  Equity  amongst  us  has  more  strongly  iUi* 
duoed  this  liberality  of  practise.     Want  of  consideration,  or  mis* 
take,  may  be  given  in  evidence  to  defeat  a  bond,  Dall.  17 ;  and 
the  jury  may  presume  anything  to  be  paid,  which  of  right  ought 
not  to  be  paid.  lb.  260.    The  obligations  in  the  contract  are  mu- 
tual and  dependent ;  the  whole  shall  be  construed  as  one  agree* 
ment.    Pow.  on  Cont.  410.    Here  the  defendants  have  been  ob* 
structed  in  the  full  enjoyment  of  the  mill  and  privileges  conveyed 
to  them,  and  so  far  as  they  have  sustained  damages  by  this 
breach  of  contract,  the  consideration  of  the  bond  has  failed,  and 
they  ought  to  receive  compensation  therefor.      The  plaintiffs 
have  received  full  notice  of  this  part  of  the  defense,  and  no  in- 
jury can  result  to  them  from  going  into  the  inquiry  in  the  pres- 
ent suit. 

By  the  Court.  The  question  brfore  us  is  not  whether  the  de- 
fendants may  sustain  a  suit  against  the  plaintiffs  for  the  supposed 
injury  done  to  them  in  swelling  the  water  below ;  but  whether 
the  testimony  offered  is  sustainable  in  the  present  action  %  That 
part  of  the  defense  which  was  grounded  on  the  suit  brought  by 
Waggoner,  seems  to  be  abandoned. 

The  motion  of  the  defendants  can  only  be  supported  under 
the  defalcation  act,  or  the  liberality  of  the  practise  of  the  Courts 

of  this  state,  under  the  general  issue  of  payment.     The  act  of 
1705  could  never  have  intended  that  damages  under  a  covenant, 

•  Stat  %  G«o.  2,  c  tS,  made  p«rp«tn«l  bgr «  Goo.  9i  o.  aA,«iid  ttMMl<«ir  ti  ttntreby  ezt«a4ed 
to  del>ts  of  a  dlfferont  nature. 
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sounding  merely  in  tarty  could  be  defaalked.  Other  kinds  of 
^^  iargainSy^^  as  for  payment  of  money,  &&,  mnst  have  been  with- 
in the  intention  of  the  legislature.  At  the  same  time,  we  think 
that  onr  defalcation  act  of  4  Ann.  has  mnch  more  extensive 
words  than  the  British  statute ;  there  may  be  clearly  cases  of 
set-off  amongst  as,  for  which  indebitcUtis  aesumpeit  would  not 
lie,  according  to  the  resolutions  in  England.  Oowp.  57.  But 
this  ground  has  not  been  much  relied  on  by  the  counsel. 

It  remains  then  to  be  considered,  whether  the  evidenoe  can  be 
warranted  by  the  practise  of  our  Courts.  It  is  not  within  the 
words  or  meaning  of  the  d9th  rule,  regulating  the  practise  of  the 
Supreme  Oourt,  nor  do  we  recollect  any  case  that  has  ever  gone 
so  far  as  is  now  attempted.  The  consequence  of  our  admitting 
such  evidence  would  be  the  blending  of  the  most  dieoorcUmt 
subjects ;  matters  arising  ex  contractu  and  ex  delicto^  and  there* 
fore  we  think  that  the  evidence  cannot  be  received ;  but  if  the 
counsel  should  think  that  we  are  mistaken,  application  may  be 
made  to  the  Court  in  blank. 

And  per  Yeates^  J.  In  the  case  of  Frederick  S  weitzer  vs.  John 
Garber,  in  Cumberland,  May  Assizes,  1788, 1  was  of  counsel  with 
the  defendant.  The  action  was  brought  on  a  bond,  the  consid- 
eration of  lands  sold  by  the  plaintiff  to  the  defendant.  We  of- 
fered to  show  under  the  general  issue,  that  the  defendant  was  in- 
terrupted in  the  possession  by  one  Mohler,  to  whom  the  premises 
had  been  demised  by  the  plaintiff;  but  the  chief  justice  over- 
ruled the  evidence.    That  case  was  analogous  to  the  present 

The  jury  found  accordingly. 

Messrs.  Thomas  and  T.  Ross,  pro  quer. 

Messrs.  Ingersol,  Sitgreaves,  and  J.  Boss,  pro  def. 


John  Walker  vs.  Pbteb  Btjtz. 
Anonymous. 

Large  damages  given  in  an  action  for  obsiracting  a  water  coiU8e»  \o  compel 
the  defendant  to  do  Justice. 
Lispendmi  is  a  sumcient  notice  to  a  purchaser. 

AonoN  on  the  case,  for  obstructing  a  water  course,  runniog 
into  the  plaintiff's  meadow. 

The  plaintiff  fully  made  out  his  case.  Articles  of  agreement 
were  made  in  1T51,  between  John  Walker,  the  father  of  the 
plaintiff,  and  Thomas  Wilson,  who  sold  the  premises  to  the  de- 
fendant, whereby  Walker  exchanged  7  acres  of  land  with  Wilson, 
for  10^  acres  of  his  land,  to  accommodate  the  latter  with  a  good 
mill-seat,  and  Wilson  covenanted  that  Walker,  his  heirs  and  as- 
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signs,  should  have  the  free  privilege  of  nsing  the  spare  water 
from  his  mill,  provided  the  same  did  not  prove  hurtlul  thereto, 
and  in  case  the  privilege  should  injare  hie  mill,  that  he  should 
receive  immediate  compeDsation  for  the  same,  according  to  the 
award  of  neighbors,  to  be  appointed  for  that  purpose. 

The  mill  was  erected,  and  old  Walker  in  his  lifetime  carried 
the  water  from  the  forebaj  into  a  ditch  leading  through  Wil- 
son^B  lands  to  his  meadow,  and  highly  improved  the  same,  with- 
oat  doing  any  injury  whatever  to  the  mill.    In  1792,  the  defend- 
ant purchased  the  mill  and  land  from  Wilson,  with  full  notice  of 
the   agreement,  but  his  conveyance  from*  Wilson  on  the  16th 
April,  1793,  contained  no  exceptions  to  reservations.    Shortly 
afterwards  the  defendant  endeavored  to  purchase  the  plaintiff's 
meadow  ground,  which  received  the  water  from  the  mill.    But 
failing  herein  he  maliciously  nailed  up  the  floodgate  which  in- 
troduced the  water  to  the  ditch,  and  thereby  greatly  impover- 
iahed  the  plaintiff's  meadow,  without  doing  himself  any  advan- 
tage.    Pending  this  suit,  the  defendant  sold  the  mill  and  lands 
to  one  Weaver. 

The  plaintiff's  counsel  did  not  go  for  damages,  though  their 
client  suffered  considerably.  By  a  written  engagement  filed  in 
Court,  they  agreed  to  release  the  damages  to  be  found  by  the 
jury,  on  the  water  right  being  secured  to  the  plaintiff  according 
to  the  ancient  agreement,  in  such  manner  as  should  be  agreed 
to  by  the  counsel  on  both  sides.  The  damages  laid  in  the  decla- 
ration were  600^. 

The  jury,  under  the  directions  of  the  Court,  found  4902.  dama- 
ges, and  costs,  against  the  defendant.  And  the  Court  ruled,  that 
lis  pendens  was  a  sufficient  notice  to  Weaver,  the  purchaser. 
Vid.  2  Cha.  Ca.  116.    2  Atky.  174. 

See  the  case  of  Clyde  vs.  Clyde,  where  exemplary  damages 
were  given  in  assumpsit^  in  a  like  case. 
Messrs.  Sitgreavc^  and  ThomsBj  pro  quer. 
Messrs.  Ingersol  and  Clymer,  jm>  def. 
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AT  NISI  PRIUS,  AT  EEADrN"G-, 

OCTOBER  ASSIZES,  1795. 

Ooram  YEATES  AND  SMITH,  JUSTICEfi. 


Timothy  Peaceable,  lessee  of  Benjamin  BiOBEN,t».  Jaoob 

Keep. 

Release  to  a  baron  and  feme,  to  enable  ber  to  glye  lestlmon j  in  the  abtenee 
of  the  baron,  is  good. 

The  lessee  of  the  plaintiff  claimed  ander  a  conveyance  from 
John  Barge  and  Mary,  his  wife  (his  mother),  and  Mary  Bioren 
and  John  Bioren  (his  brother  and  sister),  wherein  the  words 
^^  do  grant,  bargain,  sell,  alien,  release,"  &c.,  were  nsed,  and 
not  restricted  by  any  subsequent  words. 

Mary  Burge,  in  the  absence  of  her  husband,  was  offered  as  a 
witness,  and  a  release  was  executed  and  delivered  to  her  at  die 
bar  by  her  son,  the  lessor  of  the  plaintiff,  releasing  all  claims 
against  her  husband  and  herself,  under  the  implied  covenant  of 
warranty  in  the  deed. 

She  was  at  first  excepted  to  by  the  defendant's  counsel,  be- 
cause her  husband  was  not  present  to  accept  the  release.  But 
on  the  case  of  Fowler's  lessee  vs.  Welford  (Dong.  134),  being 
cited,  the  objection  was  waived,  and  the  witness  was  sworn. 

Yerdict  for  the  defendant 

Messrs  Ingersol  and  Read,^o  quer, 

Messrs.  Clymer  and  M.'  Biddle,  pro  def. 


John  Pott,  junior,  v8.  Jaoob  Lxshsb. 

In  an  actionffor  ase  and  occupation,  a  contract,  express  or  implied,  moat  be 
proved. 

The  plaintiff  declared  on  two  counts.  1st,  indSitatus  assump- 
sit for  5002.  for  the  use  and  occupation  of  one  furnace,  &c.,  in 
East  District  township.  2d,  On  a  qttaniam  valebant. 
•The  facts  which  appeared  in  evidence,  were  as  follow : 
John  Lcsher  being  seized  of  the  premises,  and  a  judgment  to 
a  considerable  amount  being  recovered  against  him,  on  the  10th 
June,  1784,  entered  into  articles  of  agreement  with  the  plaintiff 
and  Jacob  Morgan,  jun.,  his  sons-in-law  and  the  defendant,  his 
son,  whereby  the  said  John  Lesher  sold,  granted,  and  conveyed 
to  the  said  John  Pott,  Jacob  Morgan,  and  Jaoob  Lesher,  and 
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tlieir  heii*8,  <is  tenants  in  common^  all  his  lands  and  real  estate 
^excepting  fifty  acres  of  woodland),  and  covenanted  to  make  a 
ionxial  conveyance  of  one  undivided  third  part  to  each  of  them, 
in  tliree  months.    The  consideration  therein  expressed  was  5«., 
And  the  grantees  respectively  covenanted,  for  themselves,  separ- 
ately, and  not  jointly,  that  each  would  pay  off  one  third  part  of 
tlie  eaid  judgment,  and  indemnify  the  said  John  Lesher  against 
Sill  moneys,  costs,  and  charges  thei^oQ*    These  articles  were  ex- 
ecuted by  John  Lesher  and  Jacob  Morgan,  jun.,  but  not  hy  ike 
other  parties.    The  plaintiff,  however,  paid  830Z.  5«.  on  account 
of  his  father-in-law's  debt,  but  a  much  larger  sum  remained  due 
of  bis  proportional  part  of  the  judgment.    The  defendant  paid 
no  part  thereof,  and  on  the  8th  June,  1786,  in  consideration  of 
5«.,  he  reconveyed  to  his  father  his  undivided  right.    On  the  1st 
January,  1786,  the  plaintiff,  as  a  joint  owner ^  with  the  approba- 
tion of  John  Lesher,  rented  his  share  of  the  furnace  and  lands 
to  Jacob  Bower,  for  three  years,  under  the  annual  rent  of  twenty 
tons  of  pig  iron,  but  on  the  plaintiff  not  complying  with  his 
covenant,  old  Lesher  directed  the  tenant  to  pay  him  no  more 
rent.    Two  valuable  tracts  of  land,  of  the  said  John  Lesher, 
vrere  afterwards  sold  by  the  sheriff  to  discharge  the  judgment, 
and  a  family  controversy  arising  thereon,  the  said  John  Lesher 
conveyed  the  lands  which  he  had  originally  intended  for  the 
plaintiff,  to  John  Teyscher,  another  son-in-law. 
.     No  evidence  was  given  to  show  in  what  manner  the  defend- 
ant came  into  possession  of  the  furnace  and  lands ;  but  it  was 
admitted  that  he  held  them  for  some  time.    He  contended  that 
he  never  came  in  under  the  plaintiff's  permission,  but  by  his 
father?s  order,  after  the  plaintiff's  breach  of  covenant. 

The  plaintiff  urged  that  the  possession  of  one  tenant  in  com- 
mon was  the  possession  of  the  other.  Espin.  2d  edit.  434. 
'  The  law  will  presume  that  the  defendant  came  in  under  the 
article,  and  held  for  himself  and  his  co-tenatits,  and  will  there- 
fore subject  him  to  account  for  their  shares  of  the  profits.  His 
uninterrupted  enjoyment  of  the  premises  is  evidence  that  he 
held  by  permission  of  the  other  partners.  They  cited  Birch  vs. 
Wright,  1  Term  Rep.  378. 

The  defendant  insisted  that  in  cases  of  this  nature  it  must  be 
expressly  proved  that  the  defendant  came  into  possession  under 
the  plaintiff,  and  held  by  his  permission.  The  action  is  novel  in 
Pennsylvania.  The  stat.  of  11  Geo.  2,  c.  19,  gave  the  remedy 
in  England,  bat  the  suit  must  be  founded  on  a  promise.  Espin. 
78 
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20.  And  this  is  the  reason  why  nil  Aaiuit  in  tenementia  is  no 
good  plea  to  an  action  for  use  and  occupation.  lb.  165 ;  1  Wils. 
814.  Here  the  plaintiff  has  failed  in  his  proof,  and  mast  be 
nonsuited. 

By  the  Court    We  feel  no  inclination  to  turn  the  plaintiff 
round  to  another  suit,  if  justice  could  be  administered  in  the 
present  action,  agreeably  to  the  established  rules  of  law ;  we, 
however,  feel  ourselves  bound  to  adhere  to  the  settled  boun- 
daries of  actions.  We  should,  in  an  action  for  use  and  occupation, 
under  the  evidence  adduced,  try  an  ejectment,  the  defendant 
holding  adverse  to  the  plaintiff's  title,  and  not  under  his  license. 
The  suit  is  brought  for  use  and  occupation,  under  the  defend- 
ant's permission ;   and   the  allegata  and  probata  must  agree. 
Independent  of  the  authorities  cited,  why  should  these  matters 
be  laid  in  the  declaration,  if  it  was  not  necessary  that  they 
should  be  proved?    It  was  formerly  held,  Hutt  24;  Gro.  £L 
242,  that  case  would  not  lie  lor  rent.    But  the  law  is  now  settled 
to  be  otherwise  where  there  is  an  express  promise.    3  Mod.  78,  . 
289;  Cro.  Car.  414;  1  Lev.  204;  2  Show.  185. 

To  aid  the  interests  of  landlords,  the  statute  of  11  Geo.  2  c. 
19,  was  enacted  in  England,  which  allowed  a  degree  of  evi- 
dence not  admissible  before,  in  suits  similar  to  the  present 
Such  actions  have  also  been  brought  in  Pennsylvania.  But  a 
promise  either  express  or  implied  must  be  shown,  even  since 
the  statute,  and  proof  given  that  the  defendant  came  into  pos-' 
session  by  the  permission  of  the  plaintiff;  or  at  least  such  strong 
circumstances  must  be  shown  as  would  preclude  the  idea  of  an 
adversary  claim.  The  decision  in  the  .case  of  Birch  vs.  Wright, 
went  on  the  ground  that  the  defendant  was  originally  tenant 
from  year  to  year  to  Mr.  Bowes ;  and  that  under  the  operations 
of  the  indeuture  and  fine  levied  by  him  and  lady  Strathmore, 
his  wife,  the  plaintiff  became  ih^rigJUful  landlord  until  the  time 
of  the  ejectment  brought  And  Buller,  J.,  lays  it  down  (1  Term 
Bep.  887)  that  the  action  for  use  and  occupation  is  founded  on 
contract;  and  unless  there  were  a  contract,  either  express  or  im- 
plied, the  action  could  not  be  maintained. 

Here  the  proof  to  support  this  species  of  action  is  materially 
defective.  But  the  plaintiff  is  not  without  remedy.  If  he  iB 
equitably  entitled,  under  the  agreement  of  10th  June,  1784,  and 
has  substantially  performed  his  part  of  the  covenants,  he  can 
support  ejectment  for  the  undivided  third  part  of  the  premises; 
and  succeeding  herein,  he  may  bring  trespass  for  the  mesne 
profits.    But  in  this  family  dispute  we  recommend  a  reference  to 
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neighbors.     This  not  being  agreed  to,  the  plaintiff  suffered  a 
>n8mt.  ' 

lUCessrs.  Gljmer  and  M.  Biddle,  pro  quer. 
Messrs.  ^ad  and  Spajd,  pro  def. 


AT  FIST  PEIUS  AT  SUNBURT, 

OCTOBER  ASSIZES,  1796. 

Ckyram  YBATES  AND  SMITH,  JUSTICES. 


BoDBBioK  Bandoh,  lessee  of   Miohael  Whxbland,  vs.  Pbtbb 
SwABTz,  SENIOR,  and  Pbteb  Swabtz,  junior. 

To  make  an  instrument  in  the  nature  of  a  mortgage  a  conditional  sale,  the 
intention  of  the  parties  at  the  time  of  contnu^ng  must  be  clearly  proved,  or 
necessarily  implied  from  the  circumstances  attending. 

Ejxotmbnt,  for  100  acres  of  land  in  White  Deer  township. 

The  case  on  the  evidence  appeared  to  be  this :  On  the  3d 
April,  1769,  Michael  Wheeland,  the  father  of  the  lessor  of  the 
plaintiff,  entered  in  the  land  office  a  precise  application  for  the 
lands  in  question,  which  was  successtnl.  He  entered  into  pos- 
session thereof  with  his  family,  improved  the  same,  and  died 
thereon  intestate,  in  1771,  leaving  a  widow  named  Magdalena, 
(who  intermarried  with  Peter  Swartz,  senior,  in  December^ 
1772),  and  nine  children,  of  whom  the  lessor  of  the  plaintiff 
was  the  eldest  son.  The  widow  administered,  and  the  invento- 
ry was  filed  on  the  8th  Janaarj,  1773.  Swartz  and  his  wife  set- 
tled their  administration  acconnt  on  the  8th  February,  1774, 
whereby  there  appeared  a  balance  of  1982.  Is.  id,  in  the  hands 
of  the  administrators,  of  which  the  widow's  share  was  662.  0«. 
41^.  and  the  eldest  son's  262.  8«.  2d.  On  the  20th  April,  1774, 
the  latter  executed  a  deed  to  Swartz,  his  step-father,  in  fee  sim- 
ple in  which  there  was  the  following  clanse,  ^^  Provided,  if  I,  the 
said  Michael  Wheeland,  my  executors,  administrators,  or  assigns, 
or  any  of  us,  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Peter  Swartz,  hislexecators,  administrators,  or 
assigns,  the  above  sum  of  602.  for  the  redemption  of  the  bar- 
gained premises,  on  or  before  the  1st  May,  1776,  then  the  pres- 
ent bill  of  sale  to  be  void.    Bat  if  default  shall  be  made  in  the 
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payment  of  the  said  502.  then  it  shall  remain  in  full  force  and 
yirtne."  The  consideration  expressed  in  the  deed  was  502.«  and 
the  same  was  recorded  on  the  8th  June,  1774.  On  the  16th 
July,  1785,  Swartz  obtained  a  patent  for  the  lands  (which  recit- 
ed a  release  from  nix  of  the  children  to  him,  on  the  21st  Novem- 
ber, 1784),  containing  306  acres,  60  perches  and  allowance. 

The  lessor  of  the  plaintiff,  in  1791,  tendered  to  Swartz  562. 
and  a  re-conveyance  of  the  premises,  which  he  required  him  to 
execute.    This  was  refused. 

Some  proof  was  given  at  the  trial,  that  the  lessor  of  the 
plaintiff  was  a  weak  man,  and  that  the  lands  in  question  were  at 
least  worth  40«.  per  acre  in  1774.  The  defendants  made  addi- 
tional improvements  on  the  lands  after  1774. 

Two  questions  were  made  by  the  defendant's  counseL  1. 
Whether  the  instrument,  on  which  their  claim  was  founded,  was 
a  bill  of  sale  or  a  mortgage.  2.  If  the  former,  whether  there 
was  such  an  inadequacy  of  price,  as  that  it  would  be  subjected 
to  be  vacated. 

They  urged  that  neither  a  Court  of  Equity  nor  of  law  could 
altar  men's  contracts.  2  Bl.  Com.  150.  The  substantial  intent 
of  the  parties  in  deeds,  is  to  be  regarded.  1  Atky.  8.  Here  it 
is  contended  that  the  plain  meaning  of  the  parties  was,  that  the 
deed  should  be  considered  as  an  absolute  conveyance,  if  the 
money  was  not  paid  on  the  Ist  May,  1776.  No  interest  being 
expressed  therein  to  be  payable,  is  an  additional  circumstance, 
demonstrative  of  the  parties'  intentions. 

Where,  by  the  express  terms  of  a  mortgage,  it  is  agreed  that 
if  the  money  be  not  paid  within  a  certain  time  the  estate  shall 
be  irredeemable,  that  is  considered  in  the  nature  of  a  conditional 
purchase,  and  no  redemption  ought  to  be  allowed|  especially  af- 
ter a  lapse  of  many  years.  4  Bro,  Pari.  Ca.  142.  So  where  the 
mortgage  money  is  stipulated  to  be  paid  in  one  entire  sum,  and 
the  mortgagee  and  those  claiming  under  him  continued  in  pos- 
session for  near  100  years,  without  foreclosing,  a  bill  brought  to 
redeem  shall  be  dismissed  with  costs.  lb.  369.  Where  there  is 
a  clause  or  provision  in  the  conveyance,  for  the  vendor  to  re- 
purchase, the  time  limited  for  that  purpose  ought  to  be  pre- 
cisely observed.  1  Vern.  268.  Release  of  an  equity  of  redemp- 
tion, and  a  note  taken  at  the  time,  that  on  the  releasor  repaying 
within  a  year  the  sum  given  for  the  lands,  there  shall  be  a  re- 
conveyance, there  shall  be  no  relief  after  the  expiration  of  the 
time  for  several  years.  2  Equ.  Ca.  Abr.  695,  pi.  6.  Equity 
will  not  enlarge  the  time  for  mortgagor  to  redeem  after  six  years 
acquiescence  under  a  foreclosure  by  nis  own  consent,  especiflUy 
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if  there  have  been  any  improvements  on  the  estate.  15  Vin.  Ab. 
469,  pi.  13.    There  shall  be  no  redemption  after  long  possession, 
settlements  made,  and  an  estate  improved.     lb.  pi.  14.     A 
mortgage  is  a  pawn  or  pledge  of  lands  for  moneys  borrowed.   1 
Co.  382.     And  though  it  be  forfeited  at  common  law,  equity  will 
consider  the  real  value  of  the  tenements,  com|)ared  with  the  sum 
borrowed.      2  Bl.  Com.  159.      In  the  present  instance,  Swartz 
was  put  into  immediate  possession,  and  it  would  be  highly  im- 
proper to  judge  of  the  value  of  the  lands  from  the  present  rate 
at  which  such  lands  would  sell.     The  very  rapid  rise  in  lands 
is  a  circumstance  which  no  one  could  forsee,  and  could  not  pos- 
sibly have  been  in  the  contemplation  of  the  parties.      In  this 
light  the  present  contract  is  analogous  to  the  case  of  stock.    On 
a  mortgage  of  lands  a  bill  of  foreclosure  should  be  brought,  but 
not  on  a  mortgage  of  stock.      2  Atky.  303.      So  a  rent  charge 
shall  not  be  redeemable  at  a  great  distance  of  time,  money-hav- 
ing depreciated.    lb.  497.     1  Wms.  271.    If  there  is  a  transac- 
tion between  parties  of  the  same  family,  and  there  appears  an 
intent  to  benefit  the  lender,  the  Court  will  consider  it  in  a  double 
aspect,  and,  in  a  certain  event,  turn  a  mortgage  into  a  purchase, 
'  contrary  to  the  general  rule.    Powel  on  Mortg.  30.     It  was  also 
contended  that  this  case  much  resembled  a  case  determined  at 
Ifisi  PriuB^  in  Cumberland  county,  between  the  lessee  of  Walter 
Bell  vs.  Leonard  Fisher,*  ii"ovember  assizes,  1790,  where  such 
an  instrument  was  ruled  to  be  an  absolute  conveyance. 

*  Tke  eircumatanoM  of  that  case,  as  thej  appeared  cm  the  trial,  were  these:  Joseph  Hines, 
having  parchaaed  an  improTement  made  on  certain  lands  in  Bast  Pennobro'  township,  took 
a  location  for  them  on  the  8th  October,  1766.  On  the  23d  May,  1767.  being  about  to  make  a 
Jonmej  to  New  England,  and  having  immediate  occasion  for  money  to  bear  hia  expenses, 
Hinee  conveyed  the  lands  to  Robert  Campbell,  in  consideration  of  70^.,  as  the  deed  pur- 
ported, but  the  real  purchase  money,  as  proved  by  witnesses,  was  but  20<.,  which  was  then 
'  the  real  value  ef  the  land.  And  Campbell,  on  the  same  day,  executed  an  instrument  to 
Hines,  for  securing  the  payment  of  the  902.,  with  a  clause  therein  that "  If  the  money  was 
not  paid  on  the  26th  July  following,  that  Hines  should  make  sale  of  the  lands  to  raise  the 
same.**  Campbell  paid  no  part  of  the  money,  nor  entered  into  the  possession.  On  the  2lst 
Hay,  1770,  Hines  sold  in  pursuance  of  his  power,  part  of  the  lands  to  the  defendant  (the 
same  being  woodland),  for  S(M.  and  he  took  possession,  cleared  40  acres,  and  otherwise  im- 
,  proved  the  same  for  18  years,  without  notice.  Campbell,  on  the  30th  March,  1776,  in  consid- 
eration of  20^  conveyed  to  Hugh  Moore,  to  indemnily  him  as  his  secnrlfy ;  and  he  conveyed 
to  Walter  Bell,  on  the  2Dth  June,  1782,  who  in  the  succeeding  year,  having  tendered  392. 4«., 
the  prindi&l  avd  interest,  to  the  defendant,  brought  his  ejectment. 

It  was  ruled  by  M'Kean,  0.  J.,  that  the  deed  to  Hines  should  be  considered  as  an  absolute 
conveyance,  granting  him  ftill  power  to  sell,  •n  Campbell  not  complying  with  his  sUpula- 
tlona  whloh  appeared  to  be  the  real  inducement  to  the  first  sale. 

Yeates,  of  oounsel  for  the  plaintiff. 
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On  the  second  point,  they  insisted  that  there  was  no  great  in- 
adequacy of  price ;  and  equity  will  not  relieve  where  one  enten 
into  a  hard  bargain,  with  his  eyes  open.  2  Atky.  251.  2  Pow. 
on  Oontra.  141. 

The  plaintiff  contended  that  the  deed  in  question  came  fully 
within  the  legal  idea  of  a  mortgage ;  lands  having  been  taken 
as  a  security  on  a  loan  of  money.     Hargr.  Co.  Lit.  205  a  (note). 
The  want  of  a  covenant  therein  for  the  re-payment  of  the  money 
will  make  no  difference,  since  such  defect  is  no  bar  to  a  redemp- 
tion.   2  Atky.  496.    No  unreasonable  length  of  time  has  incai^ 
red,  when  depreciated  currency  which  took  place  during  the  war 
is  taken  into  consideration ;  and  as  to  interest  not  being  expressed 
in  the  instrument,  the  share  of  the  profits  of  the  lands  which  be- 
longed to  the  lessor  of  the  plaintiff  was  more  than  an  eqivalent 
for  the  loan  of  the  money,  as  a  forbearance.    The  improvements 
made  by  Swartz  will  give  him  no  equity,  as  they  were  made  un- 
der a  full  knowledge  of  the  plaintiff's  claim.     A  articles  to  bay 
land,  and  pays  part  of  the  purchase  money ;  afterwards  he  enten 
into   several  orders  of  Oourt  to  pay  the  residue  by  such  a 
day,  and  in  default  thereof  to  give  up  the  articles,  and  lose  what 
he  had-  before  paid.      Equity  will  relieve,  though  these  orders 
have  not  been  complied  with.    2  Wms.  66. 

By  the  Court.  The  only  question  before  us  is,  whether  the 
deed  from  Wheeland  to  Swartz  is  to  be  considered  as  a  mort- 
gage, or  as  a  defeasible  sale,  subject  to  re-purchase^  within  the 
Umitefl^  period  of  2  years  and  11  days ! 

There  are  certainly  such  words  in  it  as  are  commonly  found 
in  mortgages.  The  reservation  of  the  equity  of  redemption  is 
couched  in  terms  sufficiently  apt  and  technical ;  and  it  must  be 
deemed  a  mortgage,  if  it  was  not  made  in  contemplation  of  an 
eventual  arrangement  of  property.  Powel  on  Mortg.  18.  To 
make  it  a  conditional  sale,  lb.  60,  the  intention  of  the  parties  at 
the  time  of  contracting  must  be  clearly  proved,  or  necessarily 
implied  from  the  circumstances  attending  it. 

Of  this,  it  will  be  admitted,  there  is  no  direct  proof.  What, 
then,  are  the  circumstances  from  which  this  necessary  implica- 
tion is  to  arise !  On  examination  they  will  be  found  to  be  veiy 
different  from  those  which  appeared  in  Bell's  lessee  va  Fisher, 
stated  by  the  defendant's  counsel. 

Wheeland  is  said  to  be  a  wecJc  man,  by  one  witness  of  credit. 
His  step-father,  on  the  8th,  February,  1774,  owed  him  262. 8«.  ^ 
his  distributive  share  of  the  personal  estate  of  his  father,  and  it 
is  not  pretended  that  he  has  paid  it.      So  that  on  the  loan  of 
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502.  in  April  following,  Swartz  really  accommodated  him  with 
only  231.  Il8.  lOd.  Would  this  latter  sam  be  an  equivalent  for 
43  acres  of  land,  to  which  Wheeland Vas  then  immediately  en- 
titled, and  to  21i  acres  in  reversion  after  his  mother's  death, 
when  those  lands  were  actually  worth  40^.  per  acre  ?  It  was  not  > 
one-foarth  part  of  their  honest  valae,  and  though  mere  inade- 
quacy of  price  is  not  a  ground  for  a  Court  of  Equity  to  vacate 
an  agreement,  yet  it  will  show  the  true  intention  of  the  parties; 
and  in  some  cases  will  show  a  command  over  a  necessitous  man 
which  may  amount  to  a  fraud.  2  Bro.  Cha.  Rep.  175.  1  Bro. 
Oha.  Bep.  9, 22. 

No  stress  can  be  laid  on  Swartz  havinic  the  possession ;  be- 
caose  he  received  it  on  his  intermarriage  with  old  Wheeland's 
widow,  during  the  minority  of  the  children ;  and  it  is  therefore 
distinguishable  from  mortgages  in  common  cases,  where  the 
mortgager  usually  retains  the  possession.    Nor  can  any  reliance 
be  placed  on  the  instrument  containing  no  covenant  for  pay- 
ment of  the  sum  borrowed,  or  stipulation  for  the  payment  of  in- 
terest, as  has  been  properly  observed  by  the  plaintiff's  counsel. 
But  it  has  been  said  there  has  been  great  delay  in  the  pay- 
ment of  the  money.    Swartz  cannot  compli^in  of  not  being  -paid 
in  depreciated  paper  during  the  war.   And  we  have  a  law,  pass- 
ed 12th  March,  1788,  which  suspends  the  act  for  limitation  of 
actions  between  the  1st  January,  1776,  and  2l6t  June,  1784,  a 
period  of  nearly  eight  and  a  half  years.      So  that  adding  this 
Interval  of  the  time  when  the  money  was  to  be  paid,  there  is 
about  seven  years  delay  of  payment.     Surely  this  length  of  time 
cannot  be  said  to  be  unreasonable ;  but  if  Swartz  had  wanted 
the  money  and  not  the  land,  he  might  have  compelled  the  pay- 
ment at  an  early  day,  by  suing  out  his  scire  faciaa.    Even  in 
England,  the  redemption  of  a  mortgage  will  be  decreed  within 
20  years  after  possession.    2  Yent.  340.    1  Equ.  Ca.  Ab.  314. 
4  Burr.  1963. 

The  improvements  made  by  Swartz  cannot  convey  an  equity, 
as  he  perfectly  knew  the  circumstances  under  which  his  deed 
was  obtained;  and  besides  he  must  be  supposed  to  have  an  eye 
to  his  own  convenience  therein,  as  he  was  entitled  to  one-third 
of  the  lands  in  right  of  his  wife,  during  her  life,  and  to  six- 
tenths  of  the  whole,  which  he  purchased  from  the  brothers  and 
sisters  of  the  lessors  of  the  plaintiff. 

The  patent,  so  far  from  operating  in  the  defendant's  favor, 
makes  against  bini*  For  there  appears  to  be  a  concealment  of 
the  lessor  beinff  one  of  them,  as  it  recites  a  release  from  six  of 
the  children  only.  He  appears  to  have  studiously  avoided  show- 
ing his  deed  in  the  land  office. 
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Upon  the  whole,  bo  far  from  the  circamstances  evincing  that 
the  deed  was  intended  as  an  absolute  conveyance,  the  contrary 
appears  from  them  ;  and  we  see  no  reason  for  departing  from 
the  old  maxim  in  equity,  that  an  estate  cannot  be  a  mortgage  at 
one  time  and  an  absolute  purchase  at  another.  1  Yern.  8, 33, 
190,  488.  1  Wras.  268. 

Y erdict pro  quer.  for  two  undivided  tentli  parts  of  the  lands. 

Messrs.  D.  Smith  and  Walker,  pro  qtier, 

Messrs.  Hall  and  D.  Lev j^  pro  d^. 


AT  NISI  PEIUS  AT  HARRISBUEGH, 

OOTOBEK  ASSIZES,  1796. 

Owam  YEATES  AND  SMITH,  JUSTICBa 


Jaoob  Boltz  and  Anthony  Kblksr,  executors  of  Thomas  Mat- 
ter, V9,  FbBDBBIOK  BULLIIAK. 

A  lapse  of  eighteen  years  and  a  half  is  not  sufficient  to  foand  a  presump- 
tion of  payment  of  a  bond,  and  circumstances  may  repel  that  presumption. 

The  declaration  of  a  mere  stranger  that  a  bond  was  paid,  shall  not  be  re 
ceived  in  evidence. 

Dbbt,  on  obligation  dated  1st  August,  1764,  conditioned  for 
the  payment  of  20Z.  with  interest  in  one  year.  Plea,  payment, 
with  leave  to  give  the  special  matter  in  evidence. 

The  defendant  relied  on  the  legal  presumption  of  payment^ 
after  so  great  a  lapse  of  time. 

The  suit  was  brought  in  the  Common  Pleas,  to  September 
term,  1792 ;  hi,  2«.  10(2.  was  indorsed  on  the  bond  as  paid  3d 
June,  1772,  and  two  witnesses  swore,  they  believe  the  indorse- 
ment to  be  in  the  hand  writing  of  the  defendant ;  bat  another 
witness  who  had  the  bond  in  his  possession  for  some  time,  swore 
that  the  indorsement  was  not  on  the  bond  in  1776,  but  most 
have  been  made  since. 

The  plaintiffs  proved  that  the  money  had  been  demanded 
from  the  defendant  in  1792,  before  the  commencement  of  the 
suit,  and  that  the  latter  said  he  was  willing  to  pay  what  was 
due  on  the  bond,  but  that  he  paid  John  Miller  102.  thereon  in 


1795.1  OP  PENN8TLTANIA.  685 

1771 . .     Se  appointed  a  anbaequent  day  for  settlement,  bnt  did 
not  keep  his  appointment. 

To  acconnt  for  the  length  of  time,  they  showed  that  the  testa- 
tor, bj  his  will  dated  3d  March,  1770,  had  devised  to  his  widow 
c^ertain  bonds,  which  had  been  assigned  to  her ;  and  that  after 
hie  death  she  possessed  herself  of  this  obligation,  against  the 
consent  of  at  least  one  of  the  execntors  (Boltz),  and  held  it  nntil 
the  death  of  the  said  John  Miller,  her  second  hnsband,  in  1776, 
when  she  delivered  it  np,  and  died  in  1778,  leaving  considerable 
{property . 

On  the  other  hand,  the  declarations  of  Eelker,  one  of  the  ex- 
ecutors (the  brother-in-law  of  the  defendant),  on  the  morning  of 
the  trial,  were  given  in  evidence,  that  the  widow  of  Matter  had 
received  this  bond  with  the  others,  from  him,  and  that  some 
part  of  the  bond  had  been  paid  by  a  note,  bnt  not  to  him,  nor 
did  he  see  any  money  paid. 

One  Melchior  Ditzler  was  offered  as  a  witness  by  the  defend- 
ant, to  prove  the  declaration  of  the  testator's  widow,  that  the 
bond  had  been  discharged ;  bnt  it  was  objected  to,  and  the  testi- 
mony overmled  by  the  Goart,  becanse  she  did  not  appear  to 
have  been  the  agent  of  the  execntors,  nor  was  she  interested  in 
the  bond  nnder  the  testator's  will.  She  could  only  be  considered 
as  a  mere  stranger,  acting  without  authority,  and  therefore  her 
declarations  could  not  be  received. 

The  Court,  in  their  charge  to  the  jury,  said,  that  as  to  the  proof 
of  actual  payment,  it^must  be  submitted  wholly  to  them.  The 
declarations  of  Kelker,  in  derogation  of  bis  trust,  and-in  favor 
of  his  brother-in-law,  at  that  late  day,  were  very  suspicious.  If 
he  was  sensible  there  was  no  money  due  on  the  bond,  he  was 
bound  to  stop  the  suit,  and  then  his  conduct  would  be  fairly  ex- 
aminable in  the  Orphans'  Oourt,  at  the  instance  of  the  legatees. 
If  the  defendant  had  paid  money  to  John  Miller  by  mistake,  his 
estate  was  aniswerable  for  such  payment ;  and  if  to  the  widow, 
her  separate  estate  could  be  recurred  to. 

On  the  ground  of  presumptive  payment,  arising  from  length 
of  time,  there  remained  about  eighteen  and  a  half  years  to  be 
accounted  for.  The  bond  was  payable  on  the  1st  August,  1766, 
and  from  thence  to  1st  January,  1776,  was  ten  years  and  five 
months.  Take  off  the  interval  from  the  1st  January,  1776,  to 
the  21st  June,  1784,  under  the  act  of  assembly  (passed  12th 
March,  1783),  and  then  recur  to  1784,  and  count  to  1792,  the 
time  of  commencing  the  suit,  the  period  Will  be  about  eight 
years  and  one  month,  making  in  the  whole  eighteen  and  a  half 

years.     The  law  for  limitation  of  actions,  does  not  indnde 

74 
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bonds  aad  epecialtiee,  but  the  principle  which  gave  rise  to  that 
act,  extending  also  to  them,  it  has  been  determined  that  where 
tlie  limitation  act  does  not  apply,  that  period  shall  not  be  oom- 
ptited,  in  judging  of  the  legal  presumption  of  payment. 

In  the  ease  of  Oswald's  executors  vs.  Legh,  1  Term.  Rep.  271 
(the  latest  case  in  the  books  on  this  point),  nineteen  and  a  half 
years  of  itself  mereh/  were  held  insuflSicient  to  form  the  presump- 
tion ;  and  BuUer,  justice  in  that  case,  said  that  '^  Even  with  re- 
gard to  the  rule  of  twenty  years,  where  no  demand  bad  been 
made  during  that  titne,  that  is  only  a  circumstance  for  the  jury 
to  found  a  presumption  upon,  and  is  in  itself  no  legal  bai*.'' 

But  here  evidence  has  been  given  to  repel  the  presumption. 
1.  The  possession  of  the  bond  has  been  in  the  widow,  since  the 
testator's  death.  2.  The  defendant  has  acknowledged  a  balance 
to  be  due  on  it.  And  3.  The  defendant  has  indorsed  on  it  tbe 
payment  of  interest  in  1772,  all  of  which  tend  to  weaken,  if  not 
wholly  to  destroy,  the  legal  presumption. 

Verdict  for  plaintiff  for  40Z.,  debt,  121.  68, 10d.y  damages,  and 
six  pence  costs. 

Mr.  Fisher,  jpro  gicer, 
Mr.  Clymer,  j?ro  def. 


Pbtsb  Lsgaux  V8.  Oeorgb  Fsasob. 

Where  the  injury  is  immediate,  trespass  w  and  armu  lies.    But  where  it  is 
consequential  or  collateral,  case  lies. 

Case,  for  unlawfully  enticing  and  procuring  his  indented  ser- 
vant, Frederick  Lewis  Jockey,  to  depart  from  and  leave  the  ser- 
vice of  the  plaintiff,  his  master.     Non  Oul.  and  issue. 

It  appeared  on  the  evidence  that  Jockey  was  regularly  bound 
as  a  servant,  to  the  plaintiff,  in  September,  1785,  in  consideration 
of  26Z.  6s  6d.y  to  serve  him  for  14  years  and  three  months,  he 
being  then  about  six  years  and  a  half  old. 

About  four  years  afterward,  the  defendant  called  at  the  plain- 
tiff's house,  at  Spring  Mills,  in  Montgomery  county,  and  en- 
deavored to  persuade  the  lad,  in  the  absence  of  his  master,  to 
leave  his  master,  telling  him  that  his  father,  in  a  back  conntv, 
had  sent  for  him.  The  boy  refused,  but  at  length,  partly  by  per- 
suasion and  partly  by  force  (as  the  boy  swore),  and  being  joined 
by  two  persons  in  the  plaintiff's  family,  who  were  at  variance  with 
him,  he  went  with  him,  andtheypursuedtheirjoumey  the  whole 
of  the  night  following.  The  defendant,  according  to  the  lad's  oath, 
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promised  him  one  of  his  plantations  if  he  wonld  accompany  him, 
and  assured  him  that  his  master  conld  as  soon  catch  a  rabbit  in 
the  forest  as  take  him  again. 

In  about  one  month  after  Jockey  came  with  the  defendant 
into  Dauphin  county,  he  broke  his  leg  in  hunting  the  defend- 
ant's horses  early  in  the  morning,  and  lay  in  his  bed  six  weeks, 
^^thont  medical  assistance.  The  bones  of  the  leg  afterwards 
becoming  carious,  the  plaintiff  was  put  to  considerable  expense 
by  his  application  to  several  surgeons  to  cure  the  fracture,  but 
without  success. 

In  November  sessions,  1791,  the  defendant  was  indicted  (with 
another,  who  was  not  taken  on  the  process)  for  an  assault  and 
battery,  and  false 'imprisonment  of  Jockey,  tried,  convicted  and 
fined  61. 

The  defendant  attempted  to  prove  that  the  plaintiff  had 
suborned  his  servant  to  swear  falsely,  with  a  bribe  of  501.  For 
this  purpose  he  produced  two  witnesses,  (one  the  father  of  the 
servant) ;  but  their  stories  were  so  disjointed,  and  so  far  outstep- 
ped the  modesty  of  credibility,  that  they  were  waived  by  his 
counsel,  who  rested  his  case  on  a  point  of  law  that  the  action 
had  been  misconceived,  and  that  trespass  vi  et  armisy  and  not 
case,  was  the  proper  remedy.  They  cited  2  Espin.  364.  2  Burr. 
IIU.  IStra.  635.  2  Ld.  Eaym.  1402.  3  Salk.  191.  3  Burr. 
1806. 
E  contra  was  cited  2  Ld.  Raym.  1116, 1117.  ^ 

The  Court  told  the  jury  that  the  boundaries  of  actions  must 
be  kept  up,  otherwise  confusion  would  ensue.  This  well  known 
distinction  has  been  settled  between  actions  of  trespass  metar- 
misy  and  on  the  case :  where  the  injury  is  the  immediate  conse- 
quence of  an  unlawful  act,  trespass  lies  ;  but  where  it  is  conse- 
quential or  collateral,  case  is  the  proper  remedy.  K  it  appeared 
that  the  defendant,  by  unequivocal  direct  force,  took  away  the 
servant,  a  recovery  could  not  be  had  in  the  present  forni  of  ac- 
tion ;  and  however  the  occasion  might  be  regretted,  the  Court 
xould  not  mould  this  suit  into  an  action  of  trespass. 

The  question  is,  whether  this  violence  plainly  appears.  The 
defendant  tried  his  efforts  to  entice  the  child  away,  and  used 
the  lure  of  his  visiting  his  father,  getting  one  of  his  plantations, 
and  being  safe  out  of  his  master's  reach.  No  great  force  could 
be  necessary  to  be  used  by  these  grown  persons  over  a  boy  1<>^ 
years  old.  Taking  human  nature  as  we  find  it,  it  is  highly  prob- 
able that  the  boy,  though  desirous  of  seeing  his  father,  wishes 
it  now  to  be  believed  that  he  left  his  master's  service  with  great 
reluctance. 
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What  the  jury  on  the  crimiQal  proeecntioii  did,  can  have  no 
weight  on  the  present  controyersy.  The  Conrt  will  not  oiir 
dertake  to  say  that  the  former  jury  erred  in  their  yerdict ;  bat 
they  are  bound  to  assert  that  the  present  jury  must  judge  for 
themselves  on  all  the  evidence  they  have  heard ;  they  will  use 
due  caujtion  before  they  determine  that  absolute  and  direct  force 
had  been  used  by  the  defendant,  which  will  make  the  plaintiff's 
case  remediless,  on  account  of  the  law  for  limitation  of  actions ; 
yet,  if  the  evidence  clearly  induces  this  opinion,  they  are  bound 
to  say  so,  and  in  that  case  to  find  for  the  defendant  Should 
they  think  that  the  defendant  has  been  guilty  of  unlawfully  en- 
ticing and  procuring  Jockey  to  depart  f;irom  his  master's  service 
they  will  probably  feel  themselves  bound  to  assess  exemphuy 
damages,  taking  into  consideration  the  circumstances  of  the 
case. 

[After  the  jury  left  the  bar,  the  Court  committted  the  fiither 
of  the  servant  for  willful  and  corrupt  perjury,  in  the  testimony 
he  gave  at  the  trial ;  and  issued  a  bench  warrant  afi^ainst  the 
other  witness  for  the  like  offense,  but  he  escaped  &om  jus- 
tice for  the  present] 

Verdict  for  the  plaintiff  for  800Z.  damages,  and  eiz  pence 
costs. 

Messrs.  Bead,  0.  Smith,  and  Hall,  j?ro  jti^r. 

Messrs.  Duncan  and  Olymer,  jiro  def. 
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PRINCIPAL  MATTERS. 


ABATEMENT. 

1.  Gorertare  of  the  plaintiff  pleaded  in  abatement,  withoatan  affldaoU,  or  probable  caaaa 
shown,  set  aside  by  the  Court.    Bapp  w.  Elliott.  186 

t.  A  plea  in  abatement  by  garnishee,  on  a  teire  fadat  on  a  foreign  attachment,  that  one  of 
the  partners  was  not  named,  is  not  good.    Brealsford  et  al,  w.  Meade.  488 

Acoouirr  bendbb,  action  of. 

1.  If  one  receires  my  rent,  it  is  at  my  election  to  charge  him  with  a  dia§ei8in,  by  .bringing 
an  assise,  or  other  action,  or  to  haTe  an  account.    Haldane  etoLvi.  Fisher  etoL        Ixl 

a.  No  one  shall  be  compelled  to  account^  unless  by  act  of  law  or  guardian  in  socage ;  or  his 
own  act.  as  bailiff  or  receirer.  <&. 

8.  A  reeeiver  by  wrong  la  not  chargeable  in  account^  unless  in  ^king's  case.  <&. 

ACTION,  IN  GENERAL. 

1.  Seten  suits  on  protested  bills  of  exchange,  consolidated  into  three  causes.  Kumsey  «•. 
Wynkoop.  6 

Bi  Where  an  action,  brought  by  the  agent  of  seamen  to  receive  their  prise  money,  cannot 
possibly  draw  into  eontroTersy  the  question  of  **  prize  or  no  prise,*'  it  may  be  brought  in 
a  Court  of  Common  Law.   Henderson  vs.  Clarkson.  148 

8.  A  party  tomj  waive  a  tort,  and  go  for  the  money  clearly  due  to  him.  Finney  «<  «<.«!. 
Iffiahon.  248 

L  A  French  subject,  who  has  taken  the  oath  of  allegiance  to  the  United  States,  is  not  wffkin 
the  12th  article  of  the  convention  between  America  and  France,  dated  14th  November, 
1788.   PortierM.  Leroy.  371 

(See  also  Caignett  vs.  Rouge  Oampagne,  M6.) 

A.  A  contract  for  goods  nrohibited  tar  law  is  void,  and  the  buyer  shall  not  be  liable  in  an  ao- 
^on  for  the  pnoe.   Condon  vt.  walker.  483 

8.  Every  public  oflBcer  ought  to  know  his  duty  and  exercise  it  faithAilly,  or  he  Will  be  re- 
sponsible in  damages  to  the  party  grieved*    Work  w.  HooftaAglOt  fi06 

»  ACTS  OF  AflSBMBLT. 

1.  Under  the  act  of  18th  April,  1782,  the  comptroller  general  has  no  power  to  settle  demands 
arising  from  tortt,  or  the  wrongful  acts  of  any  of  the  officers  of  the  state.  Newbold*s 
executors  «».  Bempubllcaih.  140 

2,  Under  the  acts  of  assembly  of  8th  March,  1780^  and  22d  September,  1780,  agent  of  seamen 
to  receive  their  prise  money  may  sue  in  his  own  name.   Henderson  vt.  Clarkson.    148. 

8.  The  act  of  assembly  of  9d  January,  1778,  as  to  the  arresting  of  enlisted  soldiers,  is  in  ftill 
fbroe ;  but  it  does  not  relate  to  Judicial  process.   Wright  vs.  Quinn.  188 

4.  The  sale  of  lands  by  county  commissioners,  where  there  is  a  sufficient  personal  property 
to  be  found  on  the  premise  to  par  the  taxes,  is  void,  and  their  deed  a  mere  ncduty ;  and 
Courts  of  Justice  will  examine  such  sales  xuurrowly.    Cox*s  lessee  «•.  Grant.  184 

6.   The  reeording  •f  a  mertgage  is  oonstmetive  notice  to  all  the  world.   Evanses. 
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0.  The  Uw  of  llib  March,  1789,  Incoporatin^f  the  city  of  Philadelphia,  does  not  veet  the  right 
of  appointing  the  city  clerk  in  the  corporation;  bat  the  power  remains  in  tha  goreiiMtr. 
John  08.  Nichols.  180 

—  The  89th  section  relates  only  to  officers  necessary  for  the  internal  police  of  the  city, 
and  to  certain  salaiy  officers.  ib, 

7.  Twenty  per  cent  damases  not  recoTerable  on  a  bill  of  exchange,  protested  for  non-seceirt- 
ance  under  the  act  of  12  Wm.  3d.    Taan  et.  Leganx.  2M 

&  A  bankrupt,  under  the  act  of  16th  September.  1786,  may  be  committed  for  pexjnxy  before 
the  expiration  of  forty-two  days,  or  such  further  time  as  may  be  allowed  for  flnishing  his 
ezamloAtion.    Respublica  vs.  Wright.  SOS 

9.  Pre-emption  rights  to  Indian  land,  under  the  act  of  2l8t  Deoerober,  1784,  ate  to  be  gov- 
erned by  the  rules  of  landed  property.    Duncan's  lessee  vs.  Walker.  213 

10.  Under  the  act  of  4th  Ann.  c.  21,  lands  aliened  bona  fide  by  the  heir  are  subject  to  the  dabto 
of  the  ancestor.    Morris's  lessee  vt.  Smith.  238 

11.  Commissioners,  under  the  act  of  16th  September,  1785,  may  assign  debts  due  to  tlie  bank- 
rupt, but  not  torts.    Shoemaker  et  erf.  vs.  Keely.  246 

12.  The  act  of  assembly  Testing  Isaac  Austin  with  a  messuage,  Ac,  passed  0th  Ausnst,1784, 
resolred  to  be  unconstitutional.    Austin  vs.  UnWersity  of  PennsylTania.  260 

18.  The  officers  of  the  state  navy,  under  the  resolves  of  the  ^ouse  of  assembly  of  I3ih  and 
24th  March,  1779,  are  chargeable  for  clothing  delivered  to  ihem  in  that  year,  only  at  the 
rate  of  deoreciatlon  at  the  time  it  was  delivered,  according  to  the  prices  before  the  war. 
Roach  vs.  Rempubllcam.  262 

14.  Such  officers  who  were  honorabW  discharged,  having  accepted  the  commutation,  are  not 
entitled,  under  the  resolve  of  26tn  March,  1784,  to  the  previous  arrears  of  half-pay.    tft. 

16.  The  16th  section  of  the  act  of  8th  April,  1785,  that  every  survey  made  by  a  depaty  sor- 
veyor  out*,  of  his  proper  dhitrict,  shall  be  void,  relates  solely  to  the  lands  purchased  at 
Fort  M'lntosb.    Wright's  lessee  vs.  Wells.  286 

16.  A  location,  whereon  no  survey  has  been  made,  is  within  the  meaning  of  the  lindtation 
act  of  26th  March,  1786.    Irwin^s  lessee  vs.  Nichols  etal.  288 

17.  The  act  of  1705,  **  For  the  better  settling  of  Intestates*  estates.**  only  regulates  the  des- 
cent of  lands  among  the  children,  where  the  father  is  seized  thereof,  and  might  dispose 
of  them  by  deed  or  wilL    Sauders  lease  vs.  Momingstar.  SIS 

18.  In  ejectment  for  lands  on  Pine  creek,  under  the  act  of  assembly  of  21st  December,  17M, 
it  is  Indispensably  necessary  to  show  in  evidence  that  the  lessor  of  plaintiff  had  paid,  or 
tendered  the  consideration  thereof  to  the  receiver  general,  on  or  before  the  1st  Novem- 
ber, 1786.    Cook's  lessee  vs.  Bppele.  S24 

19.  A  citisen  of  South  Carolina  is  not  within  the  saving  of  the  limitation  act  of  ^th  Marsb, 
1713.    Ward  vs.  Hallam.  329 

20.  After  the  supplement  to  the  attainder  law  of  29th  March,  1779,  a  claim*  which  was  net  for 
the  payment  of  money,  or  satlsftiction  out  of  the  estate  of  the  attainted  temitor,  could  not 

ftroperly  be  brought  before  the  Supreme  Court,  to  be  heard  in  a  summary  way  tay  the 
udges.    Evans's  leseee  vs.  Davis.  838 

21.  The  presumption  of  payment  of  a  bond,  arising  from  length  of  time,  shall  be  suspended 
between  1st  January,  1776,  and  2l8t  June,  1784,  under  the  law  passed  12th  March,  ITtt 
Penrose  et  oZ.,  executors,  vs.  King.  344 

22.  The  Coart  will  not  appoint  auditors  under  the  depreciation  act  of  8d  April,  1781,  unlets 
it  appears  that  the  contract  arose  between  1st  January,  1777,  and  let  March,  1781.  fiobb 
iw.  Al'Ewen.  SS8 

28.  Inquisition,  or  writs  in  nature  of  writs  ad  quod  damnum^  issued  under  the  act  of  ssaem* 
bly  of  29th  September.  1791,';  will  not  be  set  aside,  because  the  canal  company  had  not 
otibred  to  agree  with  the  owners  of  the  land,  where  It  appears  they  combined  In  a  bodf 
against  the  work  Itticlf, —  attended  the  striking  of  the  Jury, —  showed  their  lines  to  the 
Jury,  and  made  preparations  for  their  coming.  Schuylkill  and  Susquehanna  Navigation 
vs.  Diffidbach  etal.  367 

24.  Under  the  abolition  act  of  1st  March,  1760,  froe  negroes,  or  mulattoes,  can  be  bound 
in  this  state  as  servanta  onlv,  until  twenty-one  years  of  age,  but  those  who  have  been 
bound  In  other  statcN,  and  brought  into  ttiis  state,  may  be  compelled  to  serve  aotU 
twenty-eight  years,  according  to  the  terma  of  their  indentures.  Kespubllca  vs.  Gaoler  of 
PhUadolpbia.  366 

26  •  The  act  of  12th  Wm.  3d  (in  1700),  does  not  make  lands  more  pointedly  liable  for  the 
debta  of  deceased  persons,  than  personal  estate  was  previous  thereto.  Spear  ts.  Bas- 
num.  380 

26.  A  pre-emption  warrant,  granted  to  the  plaintiff  in  ejectment,  under  the  act  of  2l9t  De- 
cember. 1784,  though  he  has  not  been  on  the  Pine  Creek  lands  since  the  commencement 
of  the  late  war,  shall  prevail  asainst  a  defendant  who  has  not  taken  out  his  warrant 
until  after  1st  November,  1786.    BfConnell's  lessee  vs.  Porter.  406 

27.  In  debt  under  the  act  of  February  14th,  1721MK),  by  original  prooeis.  against  a  clergyman, 
for  manylng  a  minor  without  uie  consent  of  his  parent,  the  plaintiff  Is  tntiusd  to 
costs.    Norrls  vs.  Pilmore.  400 

28.  Under  the  act  of  22d  April,  1794L  **  For  the  better  preventing  of  crimes,**  in  order  to  eoa- 
vict  on  the  first  clause  of  the  6tn  section,  there  need  only  be  a  general  intent  to  maim 
and  disfigure :  but  on  the  second  clause,  there  must  be  a  partlouar  intent  to  put  out  tbe 
eye.    Respublica  vs.  Landcake  st  al.  4U 

—  What  ^  the  legal  sense  of  the  word  "  Malice."  A. 

—The  malice  and  lying  in  wait  need  not  be  expressly  proved,  but  may  be  collected  (nm 
all  the  circumstances  of  the  case.  ih. 

29.  All  possible,  contingent  titles  in  lands,  accompanied  with  a  real  interest*  may  be  sslnd 
in  execution,  and  sold  by  the  sheriiX;  under  the  act  of  4th  Ann.  1706.  Humphrey's  Imm* 
vs.  Humphreys.  tf7 

—  It  is  not  necessary  to  hold  inquisitionB  on  estates  for  life,  or  reversions  or  remaindeiif 
previous  to  a  sale  by  the  sheriff,  tmder  the  act  of  4th  Ann.  ^. 
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ao.  Under  the  act  of  10th  April,  ITOS,  incorporating  the  Delaware  and  Bchaylkill  oanal  eom- 
pany,  tUe  Jury  shall  Judge  whether  a  bridge  or  ford  be  neceseary ;  bat  cannot  find  that 
neither  are  neceseary.    Delaware  and  Schuylkill  canal  navigation  vt.  Mif&in  et  al.    i30 

81.  Roads,  private  or  pabllo,  laid  out,  after  the  paaiiing  of  thia  act,  aoroM  the  canal,  ^hall 
not  l>e  bridged  by  the  company.  ib. 

82.  i>uoerm^  Whether  an  appeal  will  lie  from  the  general  verdict  of  a  Jnry  in  the  Btate  Coart 
Of  Admiralty,  in  the  case  of  a  prize,  where  the  contest  is  between  oitiaens  of  the 
United  States  only,  under  the  act  of  aasembly  of  September  9th,  1778.  Ross's  executors 
vs.  RIttenhoase.  UA 

as.  Tlie  7th  section  of  the  act  explaining  the  act  for  the  gradnal  abolition  of  slavery,  passed 
29th  March,  1788,  extends  not  to  the  case  of  a  sojourner  forcibly  carryiog  off  ms  slave. 
Respnbllca  m.  Richards.  480 

M.  The  trustees  of  the  university  are  entitled  to  compensation  for  lands,  or  ground  rents, 
reserved  to  them,  or  bouf;ht  by  their  agents,  in  cnse  of  eviction,  under  the  9th  section 
of  the  act  of  29th  March,  1779.    Tmsteea  of  the  Univeraity,  &c.,  m.  Rempublicam.    496 

86.  Persons  not  entitled  to  the  preemption  of  Indian  lands,  under  the  act  of  21st  December, 
1784.  who  did  not  oooupy  the  same  after  the  commenoement  of  the  war.  Hughes*  lessee 
vs.  I>ougherty.  497 

86.  But  one  who  occupied  them  until  the  war  broke  out,  and  then  enlisted  as  a  soldier,  is 
vrithln  the  act.    Sweeney's  lessee  t«.  Toner.  499 

87.  Juries  cannot  reduce  partial  payments  .under  the  depreciation  act  of  3d  April,  1781. 
Miller  vs.  Leonhard  et  a2.  670 

ACTS  OP  PARLIAMENT,  STATUTES. 

1.  Neither  the  English  statute  of  21st  Jac.  1,  o.  16,  nor  the  act  of  assembly  of  27th  March, 
1713,  prescribes  the  period  when  a  suit  on  a  bond  shall  be  barred ;  but  on  the  principle 
on  which  those  acts  were  passed,  the  Judges  have  presumed  a  payment  after  a  certain 
length  of  tirae.    Penrose  et  al,  ve.  King.  346 

^  Statutes,  formerly  construed  liberally,  on  a  change  of  circumstances  to  receive  a  strict 
construction.    Respublica  r«.  Devore.  601 

ADMINISTRATORS  AND  EXBGUTOR& 

1.  Justices  of  the  poace  have  always  exercised  Jurisdiction  in  the  case  of  exeeators  and  ad- 
ministrators, defendiints.    Oakcs  vs.  Robinson,  executor.  25U 

2.  Where  two  or  more  executors  have  sold  lands  openly  and  falrlv,  and  thev  have  been 
bouxht  in  by  a  stranger  for  one  of  them,  such  sale  is  not  void  necesearlly;  It  is  not 
merely  of  it»clf  a  fraud  to  vacate  the  contract,  but  matter  of  evidence  to  be  Judged  of. 
Slchelberger's  lessee  u.  Barnita  et  al.  307 

3.  If  administrators  sell  lands  by  order  of  Orphans*  Court,  misapply  the  money,  and  be- 
come insolvent,  such  lands  are  not  subject  to  the  debts  of  the  deceased.  Spear  vt.  Han- 
num.  880 

4.  8o  of  executors  selling  lands,  under  proper  powers  in  a  will.  ib. 

5.  Testator  directs  lands  to  be  sold,  and  the  moneys  distributedjbut  appoints  no  one  to  sell ; 
a  Bide  by  the  surviving  executor  is  good.    Lloyd's  lessee  et.  Taylor.  422 

ADMIRALTY. 

1.    Admiralty  has  no  Jurisdiction  in  case  of  legal  wreck.    Le  Case  vs.  Mallet  05 

8.    Admiralty  may  take  a  stipulation  to  perform  a  decree,  and  a  writing,  thoogh  void  as  a 
•    stipulation,  may  be  good  as  a  contract,  on  which,  the  sum  being  certain,  debt  will  lie.  j6. 

8.  Agent  of  seamen,  to  receive  their  priae  money,  may  sue  in  his  own  name;  and  where 
the  action  cannot  possibly  draw  info  controversy  the  question  of  "  Prise  or  no  prise,'*  it 
may  be  brought  ii»a  Court  of  Common  Law.    Henderson  tw.  Clarkson.  '  148 

4.  Cases  of  prize  and  their  consequences  are  exclusively  of  admiralty  Jurisdiction.  Ross's 
executors  vt.  Rittenhouse.  443 

6.  Queere,  Whether  an  appeal  will  lie  from  the  general  verdict  of  a  Jury  in  the  State  Court 
of  Admiralty,  in  the  case  of  a  prise  where  the  contest  is  between  oltuena  of  the  United 
Sutes  only,  under  the  act  of  assembly  of  0th  September,  1778.  ib, 

ADULTERY. 

1.  Adultery,  under  the  act  of  assembly  of  1706,  can  only  be  committed  1^  married  persons. 
Respublica  vt.  Roberts.  6 

2.  Under  an  indictment  for  adultery,  the  defendant  may  be  convicted  of  fornication,     ib. 

AGENT. 

1.  Attorney,  agent,  or  Actor,  bidding  for  another,  may  prove  hli  own  power.  Miller  vs. 
Stayman.  24 

5.  Agent,  when  plaintii^  cannot  be  a  witness.    Field  et  €Uv$.  Biddle.  184 

8.  Agent  of  seamen,  to  receive  their  prise  money,  may  sue  in  his  own  name.  Henderson  w. 
Clarkson.  148 

i.  The  power  of  an  agent  to  rent  lands  must  be  proved  by  other  testimony  than  that  of  the 
agent ;  if  there  be  a  written  power,  it  should  be  produced ;  if  it  is  bunt,  or  lost!  the  con- 
tents of  it  should  be  proved.   Meredith's  lessee  m.  If  aeosa.  900 
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0.  Neither  shall  the  agent  leafling  for  some  years,  and  collectfng  the  rents,  and  the  aooni- 
escenoe  of  the  owner,  be  received  as  presumptiTe  proof  of  the  power  of  me  agent.    tL 

6.  Action  will  not  lie  by  a  shipper  of  goods  to  be  transported  beyond  sea,  against  the  cob- 
signee  of  a  vessel,  on  a  disappointment  of  a  voyi^e,  if  he  Icnew  the  veasM  heloDsed  to  a 
foreign  house ;  aiiUr^  against  the  owner  or  captain.    Joyce  vs.  Sims.  409 

T.  If  orders  are  given  to  a  factor,  they  mast  be  pursued,  or  he  becomes  liable ;  if  none  an 
given,  or  they  are  not  cWar,  the  factor  may  ose  his  best  discretion,  aocordlng  to  the 
usage  of  trade.    Geyer  m.  Decker.  4M 

8.  The  mere  declaration  of  an  agent^  or  his  acts  as  such,  shall  not  be  given  in  evidence  to 
prove  nis  agency.    Plnmsted/s  lessee  m.  Budebcwh.  dOI 

0.  If  a  factor  takes  a  note  In  his  own  name  for  a  debt  due  to  his  principal,  Uie  note  belongs 
to  the  principal  in  case  of  the  fiACtor's  bankruptcy.    Mesaier  vs.  Amoxy.  fiSS 

AGREEMENT. 

1.  Agreement  to  sell  lands,  vendee  pays  part  of  the  money,  and  is  put  into  possesaioii ;  ven- 
dor may  maintain  ejectment  if  the  fhll  consideration  money  is  not  paid.  M l(ehel*a 
lessee  vs.  De  Roche.  IS 

8.  Agreement  between  the  proprietaries  of  Pennsylvania  and  Maryland,  of  tiie  4tii  JnlTt 
1760,  cannot  affiBct  the  rights  ol  persons  claiming  under  either  previous  theieto.  Ully^ 
lessee  vs.'Kitamiller.  S8 

5.  An  agreement  shall  not  be  set  aside  because  the  vendee  did  not  inform  the  vendor  of 
circumstances  which  vendor  was  bound  to  know  and  inform  himself  oL  EicliellMr- 
ger's  lessee  vs.  Bamits  etal,  •  affl 

4.  Where  two  or  more  executors  sell  lands  openly  and  fairly,  and  they  have  been  IxM^t 
in  by  a  stranger  for  one  of  them,  such  sale  is  not  void  necessarily ;  it  is  not  merely  of 
itself  a  fhiud,  but  matter  of  evidence  to  be  Judged  of.  0. 

6.  The  weifsre  of  society  requires  that  fidr  contracts  should  be  enforced.  Spear  vs.  HaB> 
num.  388 

8.  An  instrument  for  the  sale  of  lands  construed  as  an  agreement,  though  it  contained 
words  in  the  present,  as,  *'  Do  sell  and  deliver,**  because  such  appeared  to  be  the  in- 
tention of  the  parties.    Campbeirs  lessee  vs.  Sproat  etoL  328 

7.  —Or,  though  it  contains  words  of  inheritance,  and  bonds  were  taken  for  the  purchase 
monev;  there  being  also  a  covenant  to  do  future  acta,  as  to  execute  deeds,  wL  8toa& 
fer*s  lessee  vt.  Coleman.  an 

ALIEN. 

1.  A  French  subject,  who  has  tafcen  the  oath  of  alleelanoe  to  the  United  States,  is  not 
within  the  12th  article  of  the  convention  between  America  and  France,  dated  14th  No^ 
vember,  1778.    Ponier  vs.  Le  Boy.  371 

^  In  a  suit  between  two  French  subjects,  though  the  consul  of  France  has  given  his  de- 
cree in  favor  of  the  plaintiff,  the  Court  will  not  hold  the  defendant  to  8pe<ual  balL  Ber- 
trandt  vs.  Oautier.  A. 

8.  A  Frenchman  who  has  never  assented  (o  the  French  republic,  established  on  the  fist 
September,  1792,  and  leaving  the  French  West  Indies,  and  settling  in  the  United  States, 
buying  land  therein,  &c.,  is  not  within  the  12th  article  of  the  consular  convention  be^fsea 
Amerfoa  and  France.    Caignett  vs.  I^nge  etoL  6M 

AMENDMENT,  STATUTES  OP. 

1.  Amendment  of  a  declaration  shall  not  delay  or  injure  the  defendant,  fieapublica  m. 
Coates.  86 

2.  Wbere  tlie  damages  found  by  the  jury  exceed  those  laid  in  the  declaration,  ttw  Court 
will  idlow  a  remUUiur  to  be  entered  for  the  excess,  after  error"  brought;  Furry  sa 
Stone.  186 

8.  Application  for  leave  to  amend  narr.  in  ejectment  cannot  be  made  at  N^  I^iui,  How- 
ard's lessee  vs.  PoUoek.  609 

4.  Declaration  in  ejectment  amended  at  NiH  Prktt,  to  make  it  conformable  to  the  record, 
after  Jury  sworn.    Smith's  lessee  vs.  Brown.  613 

APPOINTMENT. 

1.    The  governor,  and  not  the  corporation  of  the  city  of  Philadelphia,  have  tlie  power  of  4^ 
I         polntment  of  the  clerk  of  the  City  Court    John  vt.  Nichols.  180 

APPRENTICE. 

(See  Master  and  Servant.) 

1«  Qttcsre,  Whether  an  infant  can  bind  himself  apprentice,  by  <l«ed  indented,  aft  oommoa 
law.    ttespublica  vs.  Keppele.  288 

ARBITRATION.    AWARD. 

1.  A  dear  award  appearing  in  the  award  of  arbltialorB  ahall  be  reetifled.  Comogg  «a  0(v- 
nogg*s  executors.  8A 
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1.  In  repIeTln,  a  snbmliBlon  and  award  between  the  parties  are  evldenoe  to  prore  the  de« 
fendant*8  claim  to  goods,  bat  not  concIuslTe.    If  array  vt.  Paisley.  197 

L  "Wliere  arbitrators,  or  referees,  under  a  rule  of  Ck>nrt,  have  been  guilty  of  gross  Injustice. 
or  have  made  a  plain  mistake,  the  Court  will  interpose;  but  the  iojustioe  or  error  mast 
be  olearly  and  satisiiBOtorlly  prored.    Wikoffa^  al.  vt.  Coxe  et  ak  853 

ASSETS. 

1.  Ltands  in  Fennsylvaoia  are  assets  for  payment  of  debts,  in  case  of  deficiency  of  personal 
property.    Morris's  tixecatom  vs.  MK/unaughy.  189 

2.  M  mortgages  lands  i  i  hi^  life-ilme,  and  devisee  all  hi*  real  et^tate  to  bis  mother;  she  de< 
devises  the  mortgag'  d  pre  nises  to  D  for  life,  with  power  to  dispose  thereof  by  will,  and 
makes  her  execuiorr  residuary  devisees,  who  sell  two  ot  the  tracts  for  payment  of  debts; 
sheriff  levies  on  all  the  lands  undisposed  of^  in  payment  of  the  roortgsKe  money,  on  a 
Judgment  on  the  bor  d ;  adjudged  that  all  the  lands  levied  on  hhall  contribute  according 
to  the  value  of  tbe  S'veral  tracts.  ib. 

8.  Liands  aliened  bonaji  le  by  the  heir  are  subject  to  the  debts  of  the  ancestor.  Morris's 
letisee  vs.  Smith.  238 

4.  Aliter,  of  lands  sold  by  executors,  under  a  proper  power,  though  they  afterwards  mis* 
apply  the  money.    &pearv«.  Hannum.  380 

6.  Lands  are  not  more  ]  ointedly  made  liable  to  the  debts  of  a  deceaaed^rson  than  person- 
al estate  was  previou  i  to  the  act  of  assembly  of  1700.  ib. 

6.  Where  an  adminlstra'^r  sells  lands  *y  virtue  of  an  order  of  Orphan's  Court,  bat  embes- 
sles  the  money,  and  tiecomes  insolvent,  the  creditors  cannot  take  the  lands,  thus  sold,  in 
execution.  ib. 

ASSIGNMENT. 

1.  Commissionersofbankraptmay  assign  debts  due  to  him,  but  not  tortt.  Shoemaker  «t 
al.  vt.  Keely.  246 

2.  Assignees  of  a  bankrupt  stand  precisely  in  the  situation  of  the  bankrupt  StoulFer*s  les- 
see M.  Coleman.  399 

ASSUMPSIT.      ACTIONS  ON  THB  CASE. 

1.  In  special  attumpHi  for  the  delivery  of  wheat,  or  other  specific  articles,  the  general 
messure  of  damsKCs  is,  to  give  the  difference  between  the  nrlce  contracted  for  and  the 
price  of  the  article  at  the  time  of  the  deliveiy.    Marshall  ve.  Campbell  et  al.  86 

— But  this  is  a  general  rnle,  which  implies  exceptions  according  to  the  drcumstances  of 
the  case.  ib, 

2.  After  a  recovery  in  ejectment  against  the  tenants,  and  the  death  of  the  landlord,  intUbita- 
tu9  attumptU  will  lie  against  his  executors  to  recover  the  rents  and  prafita  received  from 
the  time  the  plaiotUTs  title  accrued,  unless  the  testator  had  no  notice  of  the  title,  or 
held  under  a  title  in  which  he  was  mistaken,  or  there  had  been  laeKea  In  the  plaintifil 
Haldane  ve.  Dache's  executors.  121 


8.    Such  action  cannot  be  supported  at  oommon  law,  bnt  arises  here  IVom  the  necessary 
sumption  of  the  powers  of  a  Court  of  Equi^,  grounded  on  their  maxims.  t6. 

4.  If  one  does  services  for  another  at  his  regusst,  no  matter  what  his  expectations  were, 
aaemmpeit  may  well  be  sapported  to  recover  a  compensation.  Boberts  ve.  Kidd*8  execu- 
tors. 209 

8.  AeeumpeU  irUl  not  He  by  a  shipper  of  goods,  to  be  transported  beyond  sea,  aoainst  the 
consignee  of  a  vessel,  on  a  disappointment  of  a  voyage,  if  plalntUI  knew  the  vessel 
belonged  to  a  foreign  house;  aUter,  against  the  owner,  or  captain.    Joyce  ve.  Sims.   409 

e.  A  eontraet  ft>r  goods  j^rohibited  by  law  is  void,  and  the  buyer  shall  not  be  liable  in  an  ac- 
tion for  the  pnce.   Condon  ve.  Walker.  488 

7.  Aeeumpeit  wHl  not  lie  to  recover  back  money  paid  under  the  sentence  of  a  Ibrelgn  Courts 
on  a  foreign  attachment,  however  erroneous  the  proceedings  may  be.  Messier  of. 
Amexy.  888 

8.  In  an  action  for  nse  and  occupation,  a  contract,  express  or  implied,  must^be  proved. 
Pott  vs.  Lesher.  678. 

9.  Where  the  iqJniT  Is  immediate,  trespass  vi  el  armie  Uet ;  bat  where  it  is  eonseqaentlal,  or 
collateral,  case  lies.    Le  Gaox  vt.  Ftesor.  888 

ATTACHMENT. 
(See  Contempt.) 

ATTACHMENT.    FOREIGN  AND  DOMEBTia 

1.  Debts  are  attachable  by  foreign  attachment,  but  the  garnishee  Is  not  compellable  to  pay 
the  money  before  it  is  due.    walker  vs.  Oibba.  266 

8.  A  Judgment  in  a  foreign  attachment  is  not  removable  hy  eertiarmi:  aUter,  of  the  eeire 
faeiae  Issued  on  it  <8. 

8.  The  security  given  by  the  plalntilT,  as  to  disproving  the  debt  within  a  year  and  a  day, 
must  be  in  the  Court  where  judgment  was  entered  in  the  original  action.  ib. 

4.  The  garnishee's  answers  to  the  interrogatories  form  a  part  of  the  record,  and  the  Court 
will  Judge  from  the  v/hole.  ib, 

75 
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0.  The  word  "«aB«iutiM**  in  tho  Tordlot  of  »  Joiy  againct  ganlthoe,  conatmad  ** overad 
oftoM,**  to  effectuate  their  plain  Intention.  A. 

6.  A  garnishee  is  not  liable  to  pay  interest  pending  an  attachment,  onlesa,  perhape,  aa  ba* 
tween  him  and  the  defendant  in  the  attachment,  where  he  gives  no  notice  of  the  attach- 
ment for  a  loDg  time  to  saoh  defendant.    Fltagerald  m.  Caldwell.  274 

7.  Foreign  attachments,  since  the  act  of  1706,  hare  been  goremed  by  the  same  roles  as  In 
^  London,  as  nearly  as  oonrenience  and  the  words  of  the  act  would  admit.  wb. 

B,  If  the  orieinal  creditor  snes  the  garnishee  after  an  attachment  executed  in  hia  hands,  be 
may  plead  the  attachment  in  abatement ;  and  plaintiff  may  reply  that  it  ia  kept  on  foot 
by  fraud,  aud  put  that  matter  in  issue  to  be  tried.  A. 

•.  If  snoh  money  has  been  paid  by  the  nmishee  on  a  Judgment,  or  execution  haa  been  ex- 
ecuted ;  he  may  pleM  the  oondemnauon  in  foreign  attachment,  and  this  will  be  an  ^fec- 
toal  bar  for  the  amount  A. 

10.  A  plea  in  abatement  by  gamiahees,  on  a  MdrBfueias  on  a  foreign  attachment,  tfaAt  one  of 
the  partners  is  not  named,  is  not  good.    Biealaford  etcU,  va.  Meade.  488 

ATTAINDBB. 

1.  Lands  forfeited  by  the  attainder  of  a  traitor  can  only  be  aold  by  the  agenta  of  fotftited 
estates.    Blaine's  lessee  vs.  Crawford  etal  287 

8.  If  traitor  was  selaed  of  an  estate  toil,  the  state  took  it  till  he  and  his  isane  ahonld  be 
extinct,  but  no  longer.  Evaus's  lessee  vs.  Paris. 

1.  Attorney  at  law  has  priTilege  in  being  exempted  from  the  offices  of  oTerseer  of  the  poor, 
supervisor  of  the  public  road,  and  constable ;  but  not  from  arrests  or  militia  duty.  Res- 
publioa  vs.  Fisher  et  at.  )S0 


BAIL. 


L  Declaration  filed,  though  not  marked  de  6«im  ene^  is  no  waiver  of  bail.  Caton  v.  De 
Berdtetot  108 

S.  On  a  recognisance  before  a  justice  of  the  peace,  in  nature  of  special  bail,  the  prindpsl 
cannot  be  surrendered  by  the  bail  after  the  expiration  of  six  months.  Speaikman  t«. 
Pearoe.  M7 

3.  In  a  suit  between  two  French  subjects,  tiiough  the  consul  of  France  haa  given  his  deeces 
in  favor  of  the  plaintiff,  the  Court  iirill  not  hold  to  bail.    Bertrandt  vs.  Gautier.         871 

BANKBUPTCY. 

1.  The  Conrt  will  not  compel  commissioners  of  bankrupt  to  give  a  certificate  of  confomity, 
though,  they  should  diner  from  the  commiasioners.    Bespublica  vs.  Clarkson  ^oL    4S 

2.  To  warrant  a  commission  of  bankrupt  there  must  be  a  trading,  a  debt  contracted,  aad  aa 
act  of  bankruptcy,  subsequent  to  16th  September,  1785.    Joy*s  lesaee  vs.  Cossart       fiO 

3.  Persons  interested  may  contest  the  legality  of  the  petitioning  oreditor'a  debt.  A> 

4.  But  ^tiora,  whether  creditors  who  have  received  a  dividend  under  the  commission  ars 
not  estopped.  A. 

0.  W  recovers  a  Judgment  againat  H  in  the  Supreme  Court,  on  a  removal  tiom.  Philadel* 
phia  county,  and  H  afterwards  sells  land  to  I  in  Lancaster  county,  and  then  becomes  s 
bankrupt;  these  lands  may  be  taken  in  execution  at  the  suit  of  W  on  a  CeHoteaOS /&. 
the  bankrupt  laws  not  operating  on  landa  conveyed  anterior  to  the  bankruptcy.  Waite'i 
executors  v«.  Hamilton.  US 

8.  A  bankrupt  mav  be  committed  for  peijury  in  hie  examination  before  the  forty-two  dsyib 
or  such  Airther  time  as  may  be  allowed  for  his  examination.  Beapublica  «. 
Wright.  »8 

7.  The  commiaFlonera  may  assign  debta  due  to  the  bankrupt,  but  not  torts.  Shoemaker 
«t  aL  vf.  Keely.  M9 

8.  Where,  after  a  bankruptcy  in  England,  and  before  payment  to  the  aaslgnees,  money 
owing  to  the  bankrupt,  out  of  England,  has  been  attaohed  bonafldet  the  aaslgnees  cannot 
recover  the  debt.    Walker  vs.  Oiboa.  07 

9.  Assignees  of  a  bankrupt  stand  in  his  place  precisely.  Stonfibr'a  leaae  w.  Cole* 
man.  3W 

10.  If  the  payee  of  a  note  pay  the  balance  thereof  to  an  indorsee,  under  a  Judgment  sf^lnit 
him.  after  the  bankruptcy  of  the  maker,  and  after  such  indorsee  haa  procured  his  dMr 
dend  from  the  assignees  by  dlreetion  of  the  payee,  ftuere,  if  he  can  reoover  against  the 
maker,  notwithatanding  his  bankruptcy  and  certificate.    Austin  et  erf.  vt.  Slough,    tt* 

11.  A  surety  in  a  bond,  who  pays  the  debt  after  his  principal  has  been  discharged  by  tbe 
bankrupt  law  of  Maryland,  is  not  barred  by  the  chancellor's  oertlflcate.  Maddon  «• 
Chambers.  SSH 

BARON  AND  FEMB. 

1.  Husband,  before  marriage,  covenants  with  his  intended  wife,  that  she  may  diaposs  of  her 
lands  by  will ;  she  devises  them  during  coverture  ;  this  shall  operate  as  a  good  tmoiBtr 
ment,  and  her  heir  at  law  shall  ba  bound,  without  any  legal  estate  being  veated  lntn» 
teea.    Barnea'a  leasee  vs.  Hart  Ol 
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i.  On  m  devisee  of  lands  in  trast.  the  rents  «nd  profits  to  £o  to  »  feme  oorert  during  her 
life,  unless  It  can  be  collected  f^om  the  words  of  the  will  that  it  was  intended  for  her  sep- 
»rskte  nse,  her  hasband  is  entitled  to  them.    Torbert  m.  Twining  etaL  432 

8.  Release  to  baron  and  feme.  In  the  absence  of  the  baron,  to  enable  her  to  giTe  testimonj, 
In  good.    Bioren's  lessee  i».  Keep.  670 

BILL  OF  BXCHANOB. 

(See  Promissory  Hote.) 

1.  In  a  suit  by  indorsees  of »  bill  of  exchange  andnst  the  drawers,  evidence  cannot  be  re- 
eeWed  that  it  was  customary  to  draw  sach  bins  as  Monte  to  a  fund,  and  that  no  recourse 
could  be  had  to  the  drawers  under  their  special  slgnAtnre.  Beinhold  §taLv€.  Bertaell 
etiO.  89 

^    A  negotiable  bill  passes  under  the  credit  of  the  drawers.  A. 

8.  Tbe  possession  of  a  bill  of  exchange,  and  protetU  is  not  sufficient  evidence,  without  ftir- 
ther  proof,  in  a  suit  by  the  payee,  or  Indorsee,  against  the  acceptor,  of  a  subsequent  in- 
dorsee having  reoeived  the  amount^of  the  bill.  Gorgerat  etoLvi.  M'Carty.  94 

4.  Bill  of  exchange  lost,  and  an  indorsement  forged  thereon,  and  the  money  naid  by  the 
acceptors  (who  were  of  the  same  house  with  the  drawers),  the  real  payee  snail  recover 
the  money.  <6. 

5.  In  bills  payable  to  order,  there  is  a  distinction  between  those  which  are  indorsed  tn 
bUmk  and  sach  as  are  specially  indorsed ,  possession  in  the  former  case  is  evidence  of 
title,  but  not  in  the  latter.  ih, 

tt.  A  auit  may  be  brought  against  the  drawer  of  a  bill  of  exchange  for  non-acceptance,  before 
it  becomes  payable,  but  the  partar  ia  only  entitled  to  interest  firom  the  notice  of  protest, 
not  to  the  90  per  cent  damages.    Taan  vt.  Le  Oaux.  904 

7.  Tbe  current  rate  of  exchange  at  the  time  of  trial  must  determine  the  sum  to  be  re- 
covered ;  if  there  is  no  such  rate,  it  must  be  fixed  at  par.  ib. 

8.  Whether  reasonable  notice  of  a  bill  being  dishonored  has  been  eiven  by  an  indorsee  to 
an  indorser,  has  been  usually  left  to  the  Jury,  and  the  striotness  of  notice  in  England  has 
not  been  adopted.   Warder  et  erf. ««.  Bell  etaL  681 

BILL  OP  SALE. 
(Bee  Sale  of  Qoods.) 

BILLS,  BONDa 

1.  A  bond  may  be  fleclared  on  as  lost  by  time  and  aeoldent^  without  a  pro/ert.  Bespubllea 
V9.  Coates.  9 

8.  Ifon-payment  of  money  at  the  day  is  a  forfeiture  of  a  counter  bond.  Boss's  executors  «t. 
Bittenhouse.  M8 

BT-LAW. 

(See  Corporation.) 


CASE,  ACTIONS  ON. 
(See  Assumpsit.) 

CBRTIORARL 

1.  OwfiofoH  no  supersedeas  to  prooeedings  between  landlord  and  tenant.  Stewart  «•.  Mar- 
tin. 49 

9.  It  is  net  to  be  expected  that  Justices  of  the  peace  should  make  a  return  to  a  emtlotmri, 
with  strictly  legal  precision.   Finney  et.M'lCahon.  219 

8.  A  Judgment  in  a  foreign  attachment  cannot  be  removed  by  etiMorari ;  oMsr,  of  the  Htm 
faaat  on  it.    Walker  vt.  Glbbs.  966 

C0MMIB8I0N  TO  BXAMINE  WITNXSSES. 

L  Depositions  of  witnesses  taken  under  a  oommlsslon  allowed  to  be  read  in  evidenoo, 
though  all  theplaintllF^s  inierroffatories  have  not  been  answered:  the  commissioners  ob 
both  sides,  snd  one  of  the  plalntUB^  having  attended  the  execution  of  the  oommiasion. 
Stewart  Of.  Boss.  149 
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S.  So,  thoagh  it  did  not  appetf  tluit  they  were  sworn  by  the  oommlflslonen.  Vaoghui  ^  «IL 
vs.  Blanchmrd.  lis 

8.  A  oommisBlon  to  two  cannot  be  exeoated  by  one,  without  notice  t*  the  commlaBioncr  of 
the  other  party.    Hoofoagle  v$.  Dering.  aos 

i.  A  oommiBalon  to  examine  witneeaes,  ezeented  irregularly,  the  witneasee  not  betng  exaiD- 
ined  to  the  interrogatoriea,  the  depoaitlons  cannot  be  read  in  eridenee.  Miller  c«.  Dow> 
die.  4M 


00MMIBSI0NEB8  OF  OOUm^IEa    SALES  B7 

(See  Taxes.) 

COMMON  RECOVERY. 

1.  It  was  formerly  held  that  common  recoveries  could  not  be  legally  suffered  in  Penm^tra* 
nia,  and  the  practise  was  not  generally  adopted  until  the  act  of  assembly  of  ITM;  and  the 
old  mode  of  docking  entails  was  by  selling  the  lands  for  the  debts  of  the  testator.  Mor- 
ris's lessee  w.  Bmith.  238 

8.  Common  recoveries  by  the  heirs  of  donees  in  tail  have  been  suflbred  by  those  who  woold 
take  by  the  conrse  of  the  common  law.    8auder*s  lessee  vs.  Momlngstar.  3U 

8.  Common  recovery  suffered  by  husband  alone,  of  lands  Intailed,  which  have  been  sold  by 
due  process  of  law,  ^111  not  bar  his  widow  of  dower,  though  it  may  bar  the  issue  in  tall 
if  properly  conducted.    Sharp  vs.  Pettit.  388 

COMPTROLLER  OBMERAL. 

1.  The  comptroller  seneral  has  no  power  to  settle  demands  arising  from  torte.  or  ^e 
wrongful  acts  oi  any  of  the  officers  of  the  state.  Newbold'b  executors  i;s.  Rempubli- 
cam.  140 

CONTEMPT. 

L  Attachment  will  issue  for  contemptuous  expr<>ssions  of  the  Courts  without  grantJng  a 
rule  to  show  cause.    Thomases  lessee  vi.  Cummins.  1 

8.  Contempt  of  another  Court  will  not  be  punished  by  the  Supreme  Court  Penn*s  Isisee 
vs.  Messinger.  S 

8.  Where  attachment  can  issue  to  compel  the  attendance  of  a  witness  at  Nisi  iViai,  the 
judge  will  award  it;  otherwise,  the  applioatlon  must  be  made  in  bank.  Knight's  leasee 
vs.  l^echen.  U 

4.  One  brought  in  on  an  attachment,  and  purging  himself  of  the  contempt,  shall  be  die- 
charged.    Thomas's  leasee  vs.  Cummins.  40 

6.  A  witness  may,  by  his  own  conduct,  dispense  with  the  legal  forms  of  serving  a  tutpmiM, 
and  will  be  under  a  contempt  for  non-attendance.    Ferree  vs.  Stroma.  301 

6.  A  public  officer  is  guilty  of  contempt  who  refuses  to  ftxmish  copies  of  papers  wanted  on 
a  trial,  though  applied  to  after  offloe  hours.  Delaney  vs.  Regulators  of  Philadel- 
phia. 405 

OONTINQENT  REMAINDER  AND  EXECUTOR  PEVISEw 

L  It  is  not  the  unoertainty  of  erer  taking  eilbct  in  poMesiion,  bat  the  prnmU  eapaaUff  of  it.  If 
the  possession  were  to  become. vacant  and  not  the  oertainty  that  the  possession  will  be- 
come vacant  before  the  estate  limited  in  remainder  determines,  which  distinguishes  a 
vetted  remawder  from  one  that  is  eonttngent,    Evans's  lessee  vs  Davis.  MO 

8.  A  Tested  remainder  may  be  well  limited  after  an  estate  tail,  whether  the  estate  tsll  be 
vested  or  contingent ;  oat  after  a  contingent  fee  is  limited,  no  subsequent  limitation  eaa 
be  vested.  A.  10 

CONTRIBUTION. 

1.  Suit  brought  on  a  bond  accompanying  a  mortgage;  the  Court  will  not  prevent  plsinllft 
firom  levying  on  what  lands  they  please,  but  when  the  money  Is  brought  into  Court  tlwf 
will  decide  how  it  shall  be  disposed  of,  and  who  shall  make  oonUribntlon.  Morris's  ex* 
ecutors  vs.  M*Conaughy's  executors.  9,  U9 

CONVEYANCES  AND  DEEDS. 

L  The  general  rule  is,  that  a  deed,  or  other  written  instmmentf  shall  be  expounded  bj  Ve 
own  words ;  but  there  are  exceptions  to  it  ss  where  parol  evidence  is  brought  to  aaoer 
tain  a  person,  or  thing :  to  rebut  an  equity ;  or  where  a  matter  has  not  been  inserted  l^ 
fraud  or  mistake.    Iield  et  <U.  vs.  Biddle.  ISS 

8.  Neither  the  state  nor  an  individual  can  grant  a  title  to  lands  whieh  they  have  soi 
Blaine's  lessee  vs.  Crawford  etaL  01 

8*  No  one  shall  be  permitted  to  overturn  his  own  deed  by  subsequent  expressions.  Osioii'i 
lessee  vs.  Gibson  et  al.  91 
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A  deed  helween  a  father  and  eon,  a  minor,  though  ftaadulent  m  Io  creditors,  1i  yet  bind- 
ing as  between  the  parties.  i5. 

'Wbere  there  haa  been  a  conveyanoe  of  lands  by  oouraea  and  distance*,  which  tnily  de- 
Bcrlbe  the  premises,  bat  the  quantify  of  land  sud  to  be  oonyeyed  is  deficient,  and  (here 
is  no  ezpreaa  oovenant  Insuring  suon  quantity,  vendee  cannot  reoover  damages  against 
tlie  Tender.    Dagne  ts.  King  and  wife.  822 

—  In  such  case,  if  there  had  been  a  surplus  of  land,  the  vendor  must  have  been  satisfied 
^prith  the  snm  he  had  reoeived;  and  where  It  is  short  in  quantity,  the  vendee  must  alao 
satisfied.  ib. 


6.  An  instrument  for  the  sale  of  lands,  construed  as  an  agreement  and  not  as  a  deed,  though 
it  contained  words  in  the  present  tense,  as  *'do  sell  and  deliver,**  because  such  appeared 
to  be  the  intention  or  the  parties.    Gampbeirs  lessee  vs.  Sproat  828 

7.  6o,  where  the  words  were,  **  do  pant,  bargain,  and  sell,"  Ac.,  and  bonds  had  been  taken 

for  the  purchase  money.    Stouffer's  lessee  vs.  Coleman.  898 

8.  The  strict  forms  of  conveyances  have  not  been  applied  to  imperfect  rights.    Sales  of  im- 

provements have  been  proved  by  parol  evidence  alone.  Paxton's  leasee  vs.  Price.    000 

9.  8o,  an  assignment  of  an  application,  without  words  of  inheritance,  for  a  valuable  consid- 
eration.   Lynn's  lessee  vs.  Downes.  620 

CORPORATION    BY-LAWS. 

I.     Return  to  a  eerHorari  on  a  recovery  before  the  mayor,  in  debt  on  a  oity  ordinance,  need 
not  set  out  the  evidence.    Carlisle  vs.  Baker.  471 

S.  It  is  a  fatal  exception  to  snch  a  recovery  that  a  summons  has  issued  on  two  difl^rent 
charges,  and  a  Judgment  had  on  one  without  taking  notice  of  the  other.  ib. 

3.  A  city  ordinance  inflicting  penalty  on  persons  placing  goods  on  their  porches  or  cellar 
doors,  projecting  more  than  six  inches  into  the  street,  is  bad.  t6. 

COSTS. 

1.  Pull  costs  in  trespass  may  be  given  by  a  Jury,  though  dantages  are  found  under  602. 
M'Kisson  vs.  Steal.  1 

—  So  of  referees.    Comogg  vs.  Comogg^s  executors.  268 

2.  Costs  of  not  going  on  to  trial  ordered  to  continue  on  the  ranaanet,  where  there  have  been 
reasonable  expectations  of  a  compromise.  Comogg  vs.  Cornogg's^oxecutors.  18   . 

8.  Where  an  ejectment  is  submitted  to  a  reference,  and  the  report  is  for  plaintiif,  but  finds 
no  costs,  they  shall  be  awarded.    Harvey,  in  error,  vs.  Austin's  lessee.  166 

4.  QMere,  Whether  a  plaintltT  is  compellable  to  pay  the  costs  of  the  term  before  the  action 
is  continued,  when  he  will  not  try  it  under  his  dittringat.  Welch's  lessee  vs.  liaker 
etoL  171 

5.  Application  for  a  rule  for  security  lor  costs,  in  the  ease  of  a  foreign  plaintifl;  is  never  too 
late,  unless  it  goes  to  procure  delay.  Shaw  vs.  Wallis.  170 

6.  In  debt,  by  original  process,  against  a  clergyman,  for  marrying  a  minor  without  consent 
of  his  parent,  the  plaintUfis  entiUed  to  costs.  Norris  vs.  Pilmore.  406 

COURT.    FOREIGN.  LBXLOOL 

1.  Alter  a  bankruptcy  in  Bnsland,  and  before  payment  to  the  assignees,  where  money 
owing  to  the  bankrupt  has  been  attached  bond  Jide,  according  to  the  mc  tod,  the  assignees 
of  the  bankrupt  cannot  recover  snch  debt.  Walker  vs.  Qiboa.  267 

8.  On  a  promissory  note  given  at  Wyoming  in  1778,  for  so  much  **  lawful  money,**  it  shall  bt 
intended  for  so  much  lawfkil  money  in  Connecticut,  and  governed  by  the  scale  of  depre- 
oiation  of  that  state.  Dorrance  vs.  Stewart.  849 

8.  The  sentence  of  a  foreign  Court,  having  Jurisdiction  of  the  subject  matter.  Is  conclusive. 
Messier  vs.Amexy.  688 

4.  Where  one  has  received  money  under  such  a  sentence  on  a  foreign  attachment,  however 
erroneous  it  naay  be^  it  cannot  be  recovered  back,  as  money  received  to  the  true  owner's 
use.  ib. 

COVENANT.    ACTION  OF 

1.  Where  there  has  been  a  conveyance  of  lands  by  courses  and  distsnoes,  which  truly  de- 
scribe the  premises,  but  the  quantirjr  of  land  said  to  be  conveyed  is  deficient,  and  no  ex- 
press covenant  insuring  such  quannty,  covenant  will  not  lie  to  recover  damages.  Dmuo 
vs.  King  and  wife.  w 

— On  such  a  conveyanoe  by  husband  and  wife,  the  suit  should  be  brought  against  the 
the  husband  only.  ib, 

CUSTOM,  USAGE. 

1.  There  is  no  custom  in  Pennsylvania  to  land  or  receive  freights  on  another's  freehold,  on 
the  banks  of  a  navigable  river,  without  his  consent  Chamoers  vs.  Furry.  167 

8.  The  custom  and  usage  has  been  to  consider  improvements  made  anSmo  reaidmdi,  and 
even  warranted  and  surveyed  lands  as  personal  chattels,  until  1758.  Duncan's  lessee  vs. 
Walker.  818 
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—Thej  were  appnlMd  M  enoh,  and  sold  in  the  eonunon  ooane  of  adminiiliwtloii,  and 
even  by  execotera  iU  «m  tort.  A. 

—  Such  Bales,  made  bona  fide  for  payment  of  debte.  or  bringing  up  minor  tdUldroa,  hsTO 
always  been  sanctUied ;  but  that  custom  Is  now  disoontlnned.  tb. 

5.  The  custom  of  the  land  ofBoe,  where  the  original  improTer  or  taker  np  of  the  land  has 
died,  is  to  grant  it  to  the  heirs  of  the  decedeuti  or  in  trust  for  their  use,  or  to  the  devi- 
sees, ik 

4.  Hie  custom  to  bind  minors  as  indented  seirants  is  confined  to  aerva&ta  importod  from 
abroad.  Respublica  vs.  Keppele.  S3S 

6.  The  characteristics  of  a  good  usage  are  to  be  generally  used  and  approved.         A.  07 

GUBTOH  OF    MERCHAirra. 
(See  Merchant) 


DAMAGBa 


1.  In  special  assumpsit  for  the  delivery  of  wheat,  or  other  specific  articles,  the  general  meas- 
ure of  damages  is  to  give  the  diflference  between  the  price  contracted  for  and  the  price  of 
thearticleatthe  time  of  the  delivery.  Marshal  vs.  Campbell  e£  (U.  3B 

2.  But  this  is  a  general  rule,  which  implies  exceptions  according  to  the  circumstances  of 
the  case.  iiU. 

8.  Largo  damages  directed  to  be  given  to  compel  a  defendant  to  do  Justice.  Clyde  va. 
Clyde.  n 

So,  Walker  vs.  Bnts.  5T4 

4.  Damages  in  dower  to  be  found  siijioe  the  time  of  the  demand  made,  either  In  pais  or  by 

matter  of  record;  but  not  of  the  improved  vaiue  after  a  sale  by  the  husban<L   Winder 
vs.  Little.  J5S 

0.  Where  damages  only  are  to  be  recovered,  if  none  are  found,  the  verdict  would  be  bad; 
aUt&r,  in  ejectment,  debt,  ^.,  where  any  thing  is  to  be  recovered  besides  damages.  Har- 
vey, in  error,  vs.  Austin*s  lessee.  U6 

e.  Where  damages  found  by  the  Jury  exceed  those  laid  in  the  declaration,  the  Court  will 
allow  a  remitUtwr,  to  be  entered  for  the  excess  alter  error  brought.  Furry  va.  Stone.  U6 

7.  In  inbeldtatus  assumpsit,  damages  given  for  the  vexatious  delay  bf  payment.  Bolseh  vs. 
Hoff.  .  IM 

8.  ,  On  bills  of  exchange  protested  for  non-aceeptance,  20  per  cent  damages  not  rseovenbls 

in  Pennsylvania.    Taan  vs.  Le  Gaux.  9M 

9.  Consequential  damages  not  recoverable  against  the  consignee  of  a  vessel  or  factor,  on- 
less  he  has  been  grossly  in  fault,   Joyce  vs.  Sims.  4M 

DBBT.  ACTION  OF. 

1.  A  memorandum  endorsed  'on  an  account,  wherel^  the  debtor  promises  to  pay  interesti 
will  not  support  debt.    Joy's  lessee  vs.  Gossart.  M 

2.  Debt  will  lie  on  a  stipulation  taken  in  the  admiralty,  which,  though  void  as  saoh,  may 
operate  as  a  contraot  for  a  sum  oertain.    Le  Case  vs.  Mallet.  66 

8.    Debt  lies  on  any  covenant  where  the  sum  is  reducible  to  a  certainty.  ib,  70 

DECLARATION. 

1.  Declaration  in  ejectment  must  lay  tne  demise  after  the  plaintlflT'a  title  aoemed.  Gamp* 
beirs  lessee  vs.  Sproal.  U7 

5.  Where  no  declaration  has  been  filed  in  plaintiff*^  lifiB,  and  the  suit  has  been  oontinaed 
after  his  death,  under  the  act  of  assembly  of  18th  April,  1791,  it  must  be  filed  in  tbe 
names  of  the  original  parties.    Clow  and  Cay  vs.  Brown  staL  8M 

8.  In  a  declaration  in  ctjeotment^  repugnant  words  oonsldered  aa  surplaaage.  Lynn** 
lessee  vs.  Downes.  6U 

DEEDS. 

I 

(See  Conveyances.) 

DEFALCATION.  SET-OFF. 

1.  If  a  set-off  be  pleaded  in  a  bar  to  an  action,  defendant  is  not  bound  to  give  any  written 
notice  to  the  plaintilL  who  should  reply  the  act  of  limitations  If  the  setoff  demand  mi 
thereby  barred.    Jacks  vs.  Moore.  391 

8.  If  a  set-off  be  oflbred  in  evidence  on  a  notice  of  set-off,  it  cannot  be  received  where  Ifcii 
barred  by  the  act.  /  t6. 

Unliquidated  damages  in  covenant  sounding  in  tort  cannot  be  defUked  under  the  pl« 
of  payment  in  a  suit  on  a  bond.   Eaohleln  sTof.  vs.  Balaton  stol.  671 
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DEMUBBEB. 

1.     A  geneisl  demaner  oonfeBtes  only  matten  of  fact,  which  aie  well  pleaded.    Wlkoffet  a/, 
▼s.  Coxe  €tiA.  366 

DESCENT,  HEIB. 

!•    Ltande  aliened  hoMkfdA  \ij  the  heirs  are  antject  to  the  debts  of  the  ancestor.   Morris's 
lesaee  tb.  Smith.  238 

S.     No  de«oent  or  distribation  In  Pennsylvania  can  give  children  an  indefeasible  right  in 
tlie  lands  of  the  intestate,  hot  they,  oontinue  aubject  to  the  intestate's  debts.         «6. 243 

8.    L.ands  in  Pennsylvania  which  are  intailed  descend  according  to  the  course  of  the  com- 
mon law.    Sander's  lessee  vs.  Momingstar.  *  S13 

4b    The  act  of  assembly  of  1706  only  regulates  the  descent  of  lands  among  the  children 
where  the  fkther  is  seised  thereof;  and  might  dispose  of  them  by  deed  or  will.  tfr. 

DEVISE. 

1.  Devise  of  one  sixth  part  of  the  residue  of  his  estate  to  each  of  his  children  in  Germany, 
**  Provided  that  they,  their  children,  or  grand-children  shall  transmit  proofs  to  his  exec- 
utors within  six  years  after  testators  death,  of  their  beine  alive;  and  after  the  said  six 
years,  do  proof  to  bo  admitted;  but  the  said  residue  shall  oe  divided  among  such  of  his 
children  and  grand-chJlden  as  can  make  such  proof,  and  shall  have  made  it  within  the 
aforesaid  space  of  time.**  Proof  wss  made  within  the  time,  but  was  inevitably  prevented 
from  being  sent  forward.  Adiudged  that  Much  devisee  was  entitled  to  his  re»iduary 
share ;  and  the  word  and  shall  be  construed  or  to  effectuate  testator's  intent  Englefried 
Ts.  Woelpart  ii  oL  41 

S.  Devise  of  mortgaged  lands  to  one  for  life,  with  power  to  dispose  thereof  by  will  at  her 
death ;  this  is  a  f«peoiflc  devise ;  aiiUr^  of  the  njsiduaiy  devisees.  Morris's  executors  vs . 
M*Conaugh*s  executors.  189 

—  And  tho  whole  of  testator's  land  being  taken  in  execution  for  the  payment  of  his  debts, 
shall  contribute  according  to  the  value  of  the  several  tracts.  t6. 

S.  Testator  devises:  *'  To  his  son,  B,  his  heirs  and  assigns,  seven  acres  of  land,  and  to  his 
wife.  C,  and  son,  I,  all  the  residue  of  his  estate,  real  and  personal;  if  either  of  his  sons 
shall  die  unmarried  and  without  lawful  issue,  then  the  survivor  to  ei^oy  the  estate  oi  his 
deceased  brother:  and  after  the  decease  of  his  said  wile,  the  said  I  and  £,  or  Uie  survi- 
vor of  them  shall  and  may,  for  them,  their  heirs,  executors,  and  assi£^,  under  the 
above  limitations,  enter  and  take  possession  of  my  said  real  estate,"  Ac.  The  widow  as- 
signed her  inierest  to  I,  who  afterwards  suffered  a  common  recovery,  married  and  died 
without  issue.  Kesolved,  that  if  I  took  an  estate  tail,  it  was  barred  oy  the  recovery;  if 
an  estate  in  fee  simple,  both  events,  of  bis  dying  unmarried  and  without  issue,  must 
concur  to  vest  the  estate  in  £.     Griffith's  lessee  vs.  Woodward  tt  cL  316 

4.  A  devises  all  the  rest  and  residue  of  her  estate  to  I  during  the  term  of  his  natural  life, 
and  if  he  leaves  lawfhl  issue,  then  she  gives  her  real  estate  unto  such  issue,  but  in  case 
of  his  dying  without  such  issue,  or  they  dyins  under  twenty-one,  and  without  lawfhl  is- 
sue, then  she  devises  all  her  real  estate  to  fi,  his  heirs  and  assigns,  on  condition  that 
he  or  they  pay  to  the  managers  of  the  Penney Uania  Hospital  80(M.  in  three  months  ^Tter 
the  decease  of  I.  Adjudged,  that  I  took  an  estate  tail,  which  was  forfeited  to  the  state 
by  his  attainder  of  treason  until  he  and  his  issue  should  be  extinct,  and  the  remainder 
limited  to  B  is  a  vested  remainder,  which  may  well  take  effect  on  the  payment  of  the 
Suof.    Evans's  lessee  vs.  Davis.  33S 

A.  Devise  of  lands  to  I  and  8,  their  heir  and  assigns ;  provided,  always,  if  they  shall  die  un- 
der age,  a-nd  without  issue,  then  remainders  over;  these  remainders  only  can  take  place 
on  the  happening  of  both  oentingencies,  their  dying  under  age,  and  without  issue. 
Cheesman's  lessee  vs.  Wilt.  411 

6.  ^here  the  words  of  a  will  are  plain,  the  Intent  aiwi^a  follows  the  words;  a  will  cannet 
be  added  to,  nor  its  omissions  supplied.  ih. 

7.  On  a  devise  of  lands  in  trust,  the  rents  and  profits  to  go  to  a  feme  covert  during  life,  un- 
less it  can  be  collected  from  the  words  of  the  will,  that  it  was  intended  for  her  separate 
use,  the  husband  is  entitled  to  them.    Torbert  vs.  Twining.  438 

8.  Intention  of  a  testator  must  be  gathered  flrom  the  words  of  his  will,  taken  all  together. 
Lynn's  lessee  vs.  Downes.  618 

DI8TIBUTI0N. 
(See  Intestates.) 

DIVOBCB. 

L   Divorce  from  bed  and  board  may  be  granted  in  the  first  instance,  where  it  appears  on  the 

Eroofo  that4he  person  of  the  wife  cannot  be  safe,  though  the  husband  offers  to  receife 
er.    Klnsey  vs.  Kinsey.  78 

S.  The  act  of  assembly  Is  not  oompulsory  on  the  Court,  but  tests  in  their  discretion  to  per* 
mit  the  husband  to  receive  the  wife  against  her  consent  i^. 

8.  On  issuing  whpasnoA  in  cases  of  divorce,  a  rule  may  be  made  to  take  depositions  before 
the  return  thereoL   Anonymoos.  404 

DOWEB. 

1.  Dower  of  the  wife  is  barred  by  the  sheriff's  sale  of  the  lands  imder  a  UnoH  faciM  on  a 
mortage,  axecated  by  the  hosband  alone,  aftarmaniafe.   Boott  vs.  Croasdale.         76 
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8.  DamagaB  In  dower  to  be  foand  since  the  time  of  the  demand  made,  either  in  poiM,  or  \j 
matter  of  record;  bat  not  of  the  improyed  value  after  a  sale  made  bj  the  kusbana. 
Winder  vs.  LitUe.  IM 

S.    A  woman  shall  be  endowed  even  of  an  estate  tail  determined.    Sharp  vs.  Pettit.         M 

4.  Where  the  lands  of  a  husband,  whereof  he  is  seised  in  fee  tail,  and  sold  on  Jadsmeola 
obtained  against  him,  and  he  afterwards  suiTers  a  common  recovery,  without  maune  his 
wife  a  party,  or  her  executing  the  deed  to  lead  the  uses,  and  she  survives  him,  her  dow* 
er  is  not  barred.  A. 

5.  Devise  by  testator  to  his  wife,  not  expressed  to  be  in  lien  of  dower,  and  where  h«r 

claim  of  dower  is  not  inconsistent  with,  or  in  contradiction  to,  the  will,  the  widow  is  enti- 
tled to  her  dower  at  common  law.    Evans*s  lessee  vs.  Webb.  4M 

6.  A  devisee  may  recover  in  ejectment  in  such  case  against  the  widow,  withoat  previously 
assigning  her  dower.  ib. 


EJECTMENT.  ACTION  OF 

I.  On  an  agreement  to  sell  lands  if  vendee  pays  part  of  the  money,  and  is  pnt  Into  pos- 
session, vendor  may  maintain  ejectment  if  the  fall  consideration  money  Is  not  paid. 
MitchelPs  lessee  vs.  De  Roche.  IS 

5.  Ejectments  are  mere  fictions;  but  the  Court  will  convert  them  into  fair  trials  between 
the  proper  parties.  The  Court  are  ihentfore  bound  to  take  notice  of  the  real  parties  in 
ejeotment    Campbell's  lesB<>e  vs.  Sproat.  SO 

8.  Eiectmcnts  may  be  bubmitted  by  rule  of  reference,  and  where  the  report  Is  for  the 
plaintiff,  but  finds  no  costs,  they  shall  be  awarded.  Harvey,  In  error,  vs.  Au stints  les- 
see. IM 

4.  Where,  in  ejectment  or  debt,  damages  are  not  found  by  the  verdict^  it  is  still  good.  A. 

6.  Landlord  may  proceedi  by  ejectment,  to  recover  possession  againat  his  tenant  ¥iteh 
Alden.  in  error,  vs.  Lee.  160 

6.  In  ejectment  by  the  sherUTs  vendee,  under  a  mortgage  in  the  loan  office,  the  mortp«e 
and  precept  to  the  sheriff  must  be  produced  in  evidence.    MarshalPs  lessee  tm.  Ford. 

196 

7.  In  ejectment,  where  plaintiff  claims  under  an  article  of  agreement,  and  defendant  holds 
nnder  a  previous  parol  agreement,  and  possession  delivered,  and  a  subsequent  deed  from 
the  same  person,  his  declarations  previous  to  the  article,  shall  not  be  siven  in  evideaes 
to  corroborate  the  proof  of  the  parol  agreement,  he  being  a  defenoant  in  the  salt. 
Campbeirs  lessee  tu.  Sproat  et(U.  IM 

8.  Where,  in  ejectment,  plaintiff  comes  Into  Cocurt  to  ask  equity,  he  mast  do  equity  himsell 
Stottffer's  lessee  vt.  Coleman.  9U 

9.  In  a  declaration  In  ejectment,  repugnant  words  shall  be  considered  as  sorplasage.  Lynn's 
lessee  w.  Downes.  SiM 

10.  After  three  trials  in  ejectment,  the  Court  will  stay  proceedings.  Gheny*8  lessee  ta.  Jlob* 
inson.  NO. 

II.  In  eiectment  by  baron  and  feme.  In  right  of  feme,  advantage  may  be  taken  on  the  gea- 
eral  issue,  of  the  woman  being  the  wue  of  another  person.  Lopez's  lessee  ss.  Msyor 
«tal,  661 

BRROB,  WRIT  OF  ERROR. 

1.  Where  proceedings  between  landlord  and  tenant  are  reversed  for  error,  the  Coort  is  not 
boand,  as  dUbUoJuitiUeB,  to  award  restitution.    Fitch  Alden  w.  Leo.  180^  SOU 

ESTOPPEL. 

1.  Pjsrsons  interested  may  contest  the  legality  of  the  petitioning  creditor's  debt  on  a  eom- 
mifision  of  bankrupt;  oat  oiMsre,  whether  creditors  who  have  received  a  dividend  vndsr 
the  commission,  are  not  estopped.   Joy's  lessee  vs.  Cossart.  10 

5.  Persons  may  estop  themselves,  not  others,  by  matual  agreement.  Hnghea*s  lessss  «. 
Doogherty.  40t 

SVIOEKCE. 

1.  On  a  motion  to  set  aside  the  report  of  auditors  nnder  the  depreciation  act,  the  Coort  wIO 
not  receive  evidence  of  the  value  of  the  property  sold.    Lee  vs.  Biddis.  8 

5.  The  rules  of  evidence  in  oaaea  of  pedigree  are  much  relaxed.  Doaglas*a  leasee  «.  fliB* 
derson.  U 

8.    Bx  parte  (|(|ldavt<,  made  in  England,  is  evidence  in  such  a  case.  A. 

4.  So,  the  leaf  extracted  ^from  a  family  Bible,  containing  entrlea  of  births  and  deathf  o' 
children,  sworn  to  by  some  of  the  children,  is  good  evidence.  A- 

6.  In  trover^  plaintiff  mast  prove  property  in  the  thing  In  controverqr.   Toner  v$.  Neidi^ 
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6.  Venders  under  sheriff's,  or  anditors  under  the  attachment  law,  shall  not  be  pat  to  the 
•ame  proof  In  ejectment,  as  in  common  oases.    Bowman^s  lessee  vs.  Fry.  21 

7.  Where  the  debtor  has  been  in  possessioii,  the  onmprobandi  shall  lie  on  the  adverse  party. 

ib, 

a.  The  return  of  the  surveyor,  in  PennsylTsxiia,  Is  only  evidence  of  the  survey;  and  his 
frauds  and  mistikes  may  be  examined  by  parol  proof.  The  courses  and  distances  run 
on  the  ground  are  the  true  survey;  but  in  Marvland,  the  courses  and  distances  rttumed 
to  the  proprietary  oiBce  form  the  survey.    Lilly's  lessee  vs.  KitamiUer.  28 

9.  JBx  parte  affidavits  to  establish  Independent  facts  cannot  be  received  in  evidence.       ib, 

10.  BUI  of  lading  signed  by  the  captain  of  a  ship,  at  a  foreign  port,  was  allowed  in  evidence 
in  a  suit  by  his  executors  against  the  owners,  to  show  the  usage  of  trade  at  that  port. 
Vicary*8  executors  vs,  Kobs  etal.  38 

11.  In  a  suit  by  indorsees  of  a  bill  of  exchange,  evidence  cannot  be  received  that  it  was 
customary  to  draw  such  bills  as  agents  to  a  fund,  and  that  no  recourse  could  be  had  to 
the  drawer,  under  this  special  signature.    Bheinhold  et  al,  vs.  Dertzell  stal.  39 

18.  Will  proved  before  the  register,  or  under  a  feigned  Issue,  has  always  been  received  as  evi- 
dence ;  but  such  probate  is  not  conclusive  evidence  of  a  devise  of  lands.  Walmsley*s 
lessee  vs.  iiead.  87 

13.  Though  one  cannot  claim  a  title  to  a  water  coarse  but  by  deed,  yet  in  special  atsttmpsit 
for  damages  on  a  breach  of  contract,  it  may  be  proved  by  oral  testimony.  Clyde  vs. 
Clyde.  92 

14.  The  possession  of  a  bill  of  exchange,  and  protest,  is  not  sufficient  evidence,  without  Auv 

ther  proof,  in  a  suit  by  the  payee,  or  indorsee,  against  the  acceptor,  of  a  subsequent  in- 
dorsee having  received  the  amount  of  the  bill.    Grorgerat  et  aL  vs.  M^Carty.  94 

15.  In  bills  payable  to  order,  there  is  a  distinction  between  those  Indorsed  in  blank  and 
those  specially  indorsed ;  possession  in  the  former  case  is  evidence  of  title,  not  in  the 
Utter.  ib, 

le.  The  general  rule  is  that  a  deed,  or  will,  or  other  written  instrument,  shall  be  expounded 
by  its*  own  words ;  but  there  are  exceptions  to  it;  as  where  parol  evidence  is  brought  to 
ascertain  a  person  or  thing ;  to  robut  an  equity ;  or,  wherever  a  matter  haa  not  been  in- 
serted by  fraud  or  mistake.    Field  et  al.  vs,  Biddle.  132 

17.  Where  a  covenant  is  silent  as  to  the  kind  of  money  to  be  paid,  parol  proof  may  be  re- 
ceived to  discover  the  intentions  ol  the  contracting  parties.     *  132 

18.  In  a  suit  against  the  owners  of  a  vessel  for  the  misconduct  of  the  captain,  the  opinion  of 
counsel,  taken  on  all  the  facts  by  the  captain  in  the  West  Indies,  allowed  to  be  read  in 
evidence  as  a  fact.    Hartshome  et  al,  vs,  Campbell  et  al,  148 

19.  Depositions  of  witnesses,  taken  under  a  com missson,  allowed  to  be  read  in  evidence, 
though  all  the  plaintiff*s  interrogatories  have  not  been  answered ;  the  commissioners 
on  both  sides,  and  one  of  the  plamtilfs,  having  attended  the  execution  of  the  commis- 
sion.   Stewart  vs.  Ross.  148 

20.  An  ex  parte  affidavit  is  good  evidence  to  prove  the  identity  of  a  person  ,so  far  as  respects 
his  marriage,  or  pedigree.    Winder  vs.  Little.  158 

21.  Warrant  dated  20th  August,  1766:  A  survey  made  in  pursuance  of  a  warrant  dated  2lBt 
August,  1765,  may  be  read  in  evidence,  if  the  lines  correspond  with  the  terms  of  the  first 
warrant,  and  a  certificate  of  the  surveyor  general  is  shown  that  no  such  warrant  ot  the 
2l8t  August,  1766,  is  to  be  found  in  his  office.    Brown*s  lessee  vs.  Long.  162 

82.  A  deed  proved  to  be  executed  bv  several  of  the  grantors,  though  not  by  them  all,  and 
not  recorded,  may  be  read  in  evidence.  i5. 

29.  Depositions  of  witnesses,  taken  under  a  commission,  allowed  to  be  given  in  evidence, 
though  it  did  not  appear  that  they  were  sworn  by  the  commissioners,  vaughan  et  al,  vs, 
Blanchard  e<  oL  175 

21.  A  bill  of  lading  not  signed,  but  kept  hv  the  captain  for  his  own  ase,  is  no  evidence  to 
show  that  goods  were  shipped  and  a  bill  of  lading  signed.    Wood  vs.  Koaoh  et  al,     177 

26.  On  a  plea  of  nu^  bona  to  a  foreign  attachment,  with  leave  to  give  the  special  matten 
in  evidence,  written  notice  having  been  given  that  defendant  would  insist  on  the  non- 
payment, or  tender  of  freight  of  the  goods  shipped,  it  may  be  given  in  evidence  without 
pleading  the  cause  of  detainer  speclallfr.  {5. 

26.  On  the  defendant's  submission  to  an  indictment  for  a  libel,  his  affidavit  to  show  the 
provocation  he  had  received,  in  order  to  mitigate  the  fine,  refused  by  the  Court.  Bespub- 
lica  vs.  Askew.  tOM 

27.  In  ejectment  by  the  sherilf' s  vendee,  under  a  mortgage  in  the  loan  office,  the  mortgage 
and  precept  to  the  sherifiT  must  be  produced  in  evidence.    Marshairs  lessee  v§,  Fora. 

195 

28.  Where  the  nlaintiff  claims  under  an  article  of  agreement,  and  the  defendant  holds 
under  a  previous  parol  agreement,  and  possession  delivered,  and  a  subsequent  deed  from 
the  same  person,  his  declarations  previous  to  the  article  shall  not  be  given  in  evidence  to 
corroborate  the  proof  of  the  parol  agreement,  he  being  a  defendant  la  the  suit  Camp- 
bell's lessee  vs,  Sproat  etaL  198 

99.  In  replevin,  a  submission  and  award  between  the  parties  are  evidence  to  prove  the  de- 
fendant's claim  te  goods,  but  not  conclusive.    Murray  vs.  Paisley.  197. 

90.  In  indebitatus  assumpsit  for  goods  sold,  an  entiy  in  the  defendant's  day  book  that  he  had 
received  the  goods  to  be  sold  on  commission  for  the  plaintifT's  aooount,  is  no  evidence. 
Baisch  vs.  Hoir.  198 

81.  The  power  of  an  agent  to  rent  lands  must  be  proved  by  other  testimony  than  that  of  the 
agent ;  if  there  be  a  written  power,  it  should  be  produced ;  if  it  is  burnt,  or  lost,  the  con- 
tents of  it  should  be  proved.    Meredith's  lessee  vs,  Maooss.  900 

38.  Neither  shall  the  agent  leasing  for  some  year^  and  collecting  the  rents,  and  the  aoQUl* 
escence  of  the  owner,  be  received  as  presimiptive  proof  of  the  power  of  the  agent  ^w. 

76 
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88.  The  protest  of  the  captain  of  a  ahip  mast  be  made  at  the  first  port  nvhere  he  itftm 
after  the  Tesaers  mlMiortane;  otherwiiM  it  Bhall  not  be  received  m  evideoce.  Boyee  ta. 
Moore.  SOI 

84.    The  exceptions  to  thia  rule  most  be  satiefsictorily  proyed.  A. 

as.  The  rule  that  a  party  shall  not  be  permitted  to  give  testimony  to  loTalidftte  an  instm* 
ment  which  he  has  signed,  is  now  confined  to  negotiable  Instromenta.  Pleaaaats  m. 
Pemberton.  2U8 

86.  *  Evidence  shall  not  be  received  of  the  declarations  of  the  soorettry  of  the  land  oflloe,  at 

the  time  of  issuing  a  warrant,  or  of  the  claim  of  the  party,  to  certain  lands,  or  of  his  in- 
tentions in  taking  out  the  warrant.    Nesbit's  lessee  ««.  Titns  etaL  284 

87.  But  applications  to  the  deputy  surveyor  to  make  a  survey,  and  what  passed  thereon,  is 
good.  ih. 

88.  Subsequent  expressions  of  a  grantor  shall  not  be  given  In  evidence  to  Invalidate  his 
own  de«d.    Bimon^s  lessee  vs.  Oibaon  et  oL  ill 

88.  Certificate  of  the  surveyor  general,  that  he  had  Issued  a  special  order  U>  a  deputy  sur- 
veyor to  survey  lands,  allowed  to  be  read  in  evidence  under  special  cireunutanoes. 
Todd's  lessee  w.  Ockerman.       '  »S. 

40.  In  ejectment  for  lands  sold  by  a  constable,  for  not  serving  a  tbur  of  duty  In  the  miUds, 
or  procuring  a  substitute,  the  vendee  must  give  in  evidence  the  warrant  of  the  lieuten- 
ant, or  snb-Ueutenant,  to  levy  the  fine,  and  all  the  other  steps,  preliminary  to  the  aale^ 
as  required  by  the  law.    Gilbert's  lesseee  vs.  Probst.  300 

41.  Depositions  taken  by  the  commissioner  of  the  defendant  cannot  be  read  in  evidence 
where  the  commission  Is  directed  to  two,  without  notice  to  the  plaintilf^s  commissioner. 
Hooftiagle  vs.  Dering.  i02 

48.  In  ejectment  by  a  sheriff's  vendee,  the  declarations  of  the  debtor  thai  he  had  prevloosly 
sold  the  lands  to  another,  can  not  be  slven  in  evidence  to  overreach  a  Judgment  oh' 
talned  against  him,  and  a  consequent  sale.    Baker's  lessee  o*.  MUler  etal.  a05 

43.  A  copy  of  entries  in  a  day  book,  where  it  appears,  by  a  deposition  annexed,  that  tbe 
original  entries  were  not  made  when  the  transactions  happened,  but  many  of  ihem  vers 
made  some  months  after,  without  distinguishing  the  regular  from  the  insular  entrlas, 
and  without  assigning  any  reason  far  ihu  irregularity,  cannot  be  received  in  evidenoa 
Vance  vs.  Feariss.  821 

44.  In  a  mercantile  case  the  Court  will  be  liberal,  and  allow  ilmost  every  possible  apedei  of 
evidence  to  go  to  the  Jury.  i6. 

46.  In  ejectment  for  lanas  on  Pine  creek,  under  the  act  of  assembly  of  2lat  December,  1T84, 
it  is  indisnensably  necessary  to  show  in  evidence  that  lessor  of  plaintiff  had  pud  or 
tendered  tne  consideration  thereof  to  the  receiver  general,  on  or  before  the  1st  Koveah 
bSsr,  1785.    Cook's  lessee  w.  Eppele.  SM 

46.  Where  length  of  time  is  no  positive  bar  against  the  recovery  of  a  bond,  olrcumstaaoes 
may  be  given  in  evidence  to  fortify  the  presumption  of  payment.  Penrose  et  al^  execo- 
tora,  08.  King.  SH 

47.  The  presumption  of  payment  of  a  bond,  arising  fh>m  length  of  time,  shall  be  suspended 
between  1st  January,  1776,  and  8l8t  June,  1784,  under  the  law  paased  18th  Marefa,  178L 

ib. 

48.  A  day  book  is  evidence,  not  only  of  the  delivery  of  goods,  but  slso  of  their  prices  pniaa 
jacU ;  o/ttsr,  of  money  lent,  or  cash  paid.    Ducoign  vs.  Schreppel.  M7 

49.  The  evidence  of  Jurors  estlns;  and  drinking  at  the  expense  of  the  party  for  whom  the  ?s^ 
diet  has  gone,  must  be  clear  and  full.    M*Causland*s  lessee  vs.  M*Cautland«  878 

60.  The  declarations  of  the  widow  of  the  testator  (to  whom  the  real  estate  was  devised  for 
life),  that  the  will  was  made  by  her  undue  influence  and  imposition  on  the  testator,  rball 
not  be  given  in  evidence  to  operate  against  the  remainder  man.  Gallagher's  lessee  w. 
Rogers.  990 

61.  A  set-off  barred  by  the  act  of  limitations  cannot  bo  given  in  evidence  on  a  notice  of  fet> 
off;  outer,  where  t  he  set-off  is  pleaded  in  bar,  unless  plaintiff  repliea  the  act  of  Unit^ 
tions.    Jacks  v«.  Moore.  Vl 

6t.  Where  a  dispute  had  been  submitted  to  arbitrators,  and  a  witness  had  been  sworn  be- 
fore them,  who  is  since  dead,  his  deposition  shall  be  read  in  evidence  between  tbestms 
parties.    Arwin*s  lessee  vs.  Bibbing.  too 

68.    Hearsay  evldbnca  has  been  often  received  to  establish  botudaiiea.  lA. 

64.   Depositions  not  allowed  to  be  taken  out  by  the  Jury  unleaa  by  consent.  <6i 

66.  A  commission  to  examine  witnesses,  executed  irregularly,  the  witneasasnot  being  ex- 
amined to  the  Interrogatories,  the  depositions  cannot  be  read  in  evidence.  Miller  «• 
Dowdle.  «ri 

66.  The  declarations  of  a  deceased  person,  shortly  before  his  death,  who  had  been  bound 
over  to  answer  a  charge  of  mayhem,  cannot  bo  given  in  evidence  by  the  other  defisndsnt. 
Respublica  vs.  Landcake  et  aL  415 

67.  Parol  evidence  ia  not  admissible  to  supply,  oontradiot,  or  explain  the  written  wordi  of 
a  will.    Torbert  vs.  Twining.  43t 

68.  A  deed  respeotlngthe  lands  in  qoeetion,  duly  proved,  ought  to  be  admitted  in  eridsBCS. 
Bioren's  lessee  vs.  Keep.  440 

60.  If  the  commonwealth  proves  acts  of  violence,  or  fi«udulent  seduction  of  a  negio  is  this 
state,  other  acta  of  violence  or  fraud  In  another  state  may  be  proved  to  ahow  the  iniss* 
tion  of  the  defendant    Kespnblica  vs.  Richards.  480 

60.  Answers  of  the  garnishee,  in  foreign  attachment,  to  interrogatories  filed  against  bifli 
cannot  be  received  on  the  argument  of  a  demurrer.    Brealaf ord  s£  a/.  v«.  If  eade.     tf> 

61.  Recitals  in  a  conveyance  are  evldenoe  of  pedigree.    Paxton*s  lessee  vs.  Price.        SOO 
02.   Salea  of  improvementa  have  been  proved  by  paroL  A. 

88.  Improvementa  on  the  landa  within  the  Indian  purohaae  shall  not  be  glTen  In  erideso* 
to  defeat  a  legal  title,  unless  the  party  haa  applied  for  an  office  right  wltnln  a  i«aionibk 
time,    pimr.i;  cd's  lessee  vs.  Rnqcbf^ch.  fiM 
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The  mere  declanttoii  of  an  agent,  or  his  acts  ae  sach,  shall  not  be  giren  In  eridence  to 
proTe  his  agenoy.  t&. 

Awards,  not  panning  the  sabmission,  oannot  be  receired  in  evidenoe.  Howard's  lessee 
vs.  Pollock.  000 

Unliquidated  damages  in  eoTenant,  soondinf;  in  tort^  oannot  be  given  in  evidence,  bv 
wa,y^  of  defaloaUon,  nnder  the  plea  of  payment,  in  a  snit  on  a  bond.  Kaehlein  «<  oL 
vs.  Balston  §tal.  STL 

€7.     In  mn  action  for  ase  and  oocnpation,  a  eontraot,  express  or  Implied,  mast  be  proved. 
Pott  V9.  Lesher.  676 

A  lapse  of  18)^  years  is  not  snfflolent  to  foond  a  presumption  of  payment  of  a  bond,  and 
ciroamstances  may  repel  that  presumption.    Matter's  executors  w.  Bullman.  684 

Tbe  declarations  of  a  mere  stranger,  that  a  bond  was  paid,  shall  not  be  received  in  evl- 
denoe.  tt. 

EXJCCUnON. 

1.  Bult  brought  on  a  bond  accompanying  a  mortoage ;  the  Court  will  not  prevent  the  j»lain> 
tiflto  fh>m levyinff  on  what  lands  they  please ;  out  when  the  money  is  brought  into  Court, 
they  will  decide  now  it  shall  be  disposed  of  and  who  shall  make  oontribuUon.  Morris's 
executors  w.  M'Oonaughy's  executors.  9 

—  In  this  case,  M  had  mortgaged  certain  lands  in  hia  life-time,  and  devised  all  his  real 
estate  to  his  mother:  she  devised  the  mortgaged  premises  to  D  for  life,  with  power  to 
dispose  thereof  by  will,  and  make  her  executors  legatees  of  the  residue,  who  sell  two  of 
the  tracts  for  payment  of  debts ;  and  the  sheriff  having  levied  on  all  the  undisposed 
lands,  adjudgea  that  ail  lands  levied  on  shall  contribute  according  to  the  value  ot  the 
seTeral  tracts.  8.  C.  189 

^  Ijands  of  a  bankrupt,  which  he  conveyed  before  his  bankruptcy,  may  be  taken  into  ezo- 
ootion  under  a  Jaotcmont  previous  to  the  conveyance,  whereon  no  execution  was  issued 
and  levied  before  the  bankruptcy.    White's  executors  im.  Hamilton.  188 

B.  R  devises  certain  lands  to  8,  his  widow,  for  life,  remainder  to  his  two  children.  8  and 
the  children  mortgage  the  lands,  which  are  sold  under  a  Uoarifaeiag ;  the  widow  shall 
be  allowed  to  take  ^he  surplus  money  out  of  Court,  giving  security  for  the  payment  of 
the  principal  sum  after  her  death.    Bloomfield  v§.  Budden.  187 

4.  All  possible  contingent  titles  In  lands,  accompanied  with  a  real  interest,  may  be  seised 
ana  taken  in  execution.    Humphreys's  lessee  m.  Humphreys.  427 

9.  It  is  necessary  to  hold  Inquisitions  on  estates  for  life,  or  reversions,  of  remainders,  pre- 
vious to  a  sherilT's  sale.  i6. 

0.  A  mortgage,  pavable  by  instalments,  all  of  which  become  doe  within  seven  years  next 
after  an  inquisition  taken,  must  be  taken  into  consideration  by  tbe  Jurors.  Pnlaski  vs. 
King.  477 

EXECUTOR. 
(8ee  AdminlHrator,  Assets.) 


FERRY,  BRIDGE,  HIQHWAT,  ROADS. 

1.    In  a  highway,  the  right  of  passage  belongs  t^  the  miblle ;  but  the  right  to  the  soil,  wood, 
atones,  sad  grass,  continnes  in  the  owner  of  the  lands.    Chambers  m.  Furry.  187 

g»   There  is  no  custom  in  Pennsylvania  to  land  or  receive  freight  on  another's  freehold  on 
the  banks  of  a  navigable  river,  without  his  consent.  ib. 

a.   The  right  of  passage  over  ground  may  be  as  well  secured  by  private  grant  as  by  a 
pnblio laid-out  roao.    Delaware  and  Schuylkill  canal  «s.  Alexandler.  480 

4.    Roads,  private  or  public,  laid  out  across  the  Delaware  and  Sohnylkill  oanal,  shall  not  be 
bridged  by  the  canal  company.  ib. 

FORCIBLE  ENTRY  AND  DETAINER 

1.  Prosecnttons  for  forcible  entry  and  detainer  to  be  disconraged,  unless  there  Is  an  evident 
force  against  the  party  in  actual  possession.    Respublica  vs.  Devore.  601 

2.  The  statutes  conceminc  them,  formerly  construed  liberally,  on  a  change  of  oircumstan- 
stanoes,  to  receive  a  strict  construction.  ib, 

FORFEirURB. 

1.   Lands  forfeited  by  the  sttainder  of  a  traitor  can  only  be  sold  by  the  agents  of  forfeited 
estatea.   Blaine's  lessee  va  Crawford  st  oL  ^        -^  ^ 

t.  Lands  held  in  fee  tail  are  forfeited  to  tbe  state  only  during  the  life  of  tenant  in  talL  and 
until  his  isane  shall  be  extinct.   Evans's  lessee  va  Davia  S8S 

FRAUD. 

1.   AdeedbetWMfhthersnd8on,aminor,thonghfbmdalentastocfeditors.feyetblndlu 
between  the^artiea.  Simon's  lessee  va  Gibson.  "*2^j^ 
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S.  All  agreement  shAll  not  be  Kt  aside  beeaaae  the  yendee  did  not  iafonB  the  Tendar  of 
circomatanoea  whioh  tlie  vendor  himaelf  waa  bound  to  know,  or  infoim  himeelf  at 
Elolielberger's  leaaee  tb.  Bamita.  807 

t.  Where  two  or  more  ezecntora  aell  lands  openly  and  fairly,  and  they  have  been  bon^t  in 
by  a  stranger  for  one  of  them,  snoh  sale  is  not  void  necessarily;  it  is  not  merely  ofiteelf 
a  ft'and  to  vacate  the  oontracti  but  matter  of  eyidence  to  be  Judged  of.  A. 

4.  Where  there  is  reason  to  belieye  that  a  bond.liaa  been  given  to  defeat  eredltorv.  tiie 
Court  will  decree  an  issue  to  try  the  validity  of  the  bond,  and  qnantam  of  the  oebt. 
M'Neal  va.  Smith.  5U 


GOVERNOR. 


1.   The  governor,  and  not  the  corporation  of  the  city  of  Philadelphia,  has  the  power  of  ap- 
poinnnent  of  the  clerk  of  the  City  Court.  John  va.  Nichols.  110 

GUARDIAN. 


A  guardian,  who  has  signed  a  receipt  for  his  ward,  having  a  release,  may,  under  special 
circumstances,  be  a  witneas  to  prove  what  paased  at  and  immediately  before  the  receipt 
Pleasanta  vs.  remberton.  208 

Guardian  cannot  bind  out  his  ward  as  a  servant.   ReapnbUoa  vs.  Keppeie.  SS8 


HABBA8  CORPUS. 

1.  Rdbeas  torjmt  will  not  lie  to  remove  a  cause  after  it  has  been  referred  and  the  anditon 
have  examined  the  wltnesaes,  though  they  have  not  sgreed  on  their  report  Grab  vs. 
QruVs  executors.  116 

HEIR.' 
(See  Descent) 

HIGHWAT.* 
(Bee  Fsny.) 


INDICTMBNT.    INFORMATION. 

L  Indiotment  for  adultery  wUl  not  lie  against  an  unmarried  person ;  but  on  such  indiei- 
ment  the  defendant  may  be  convicted  of  fornication.   Bespnbliea  vs.  Roberts.      6 

5.  Information  will  not  be  granted  against  a  justice  of  the  peace  for  extortion  or  oppression 
where  he  has  taken  the  usual  fees,  and  there  has  been  no  criminal  intfntlon  to  opfness. 
Respnblica  va.  Hannum.  71 

8.  Where  a  party  moves  for  an  information,  he  must  enter  Into  a  reeognisanee  for  payment 
of  costs.    Respublica  vs.  Prior.  806 

4.    ilKter,  where  the  attorney  general  moves  for  the  rule  officially.  ih. 

6.  On  the  rule  to  show  cause,  the  oaths  of  defendant  and  hia  witnesses  most  be  redneed  to 

writing.  a. 

e.  Information  lies  against  a  Justice  of  the  peace,  for  taking  the  recognisance  of  a  person 
charged  with  assault  and  battery,  himself  in  tMrty  sAiUtn^,  and  two  sureties  in  fiftam 
ihiUmgt  each.   Respublica  vs.  Burns.  810 

T.   So,  fornot  actively  aafisting  in  suppressing  a  riot.  Respublica  vs.  Montgomery.      418 

INFANT. 

1.  Guardian  cannot  bind  out  his  ward  as  a  servant ;  nor  can  m  parent,  for  money  paid  to 
himself.    Respublica  vs.  Keppele.  888 
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INN3CEBPSR.  \ 

1.     An  izmkeeper  Ib  liable  for  wbateyer  is  deposited  In  his  bomw ;  but  if  the  trust  is  reposed 
In  another  person,  then  the  case  is  taken  out  of  the  general  rale,    {^neider  ts.  Gibbs. 

INSUBANCB. 

1.  In  a  special  verdiof,  the  Goart,  from  tbe  circnmstanoes  of  the  fact  found,  can  adjudge 
whether  it  amounts  to  barratry,  or  deflation  only.    Hood  et  aU  vs.  Nesbit  0t  al.       141 

S.  All  the  cases  of  barratry  include  some  fraud  or  criminal  conduct  In  the  master  of  the 
ship.  ib. 

3.  £yei7  circumstance  must  be  weighed  to  form  a  judgment  of  the  fraud  or  fairness  which 

the  whole  trantiaotion  impresses  on  our  minds.  ib. 

4.  Oucer«,  Whether  an  English  merchant  can  recover  for  premiums  on  insurance  of  goods 
sbipped,  where  the  same  has  been  ordered,  unless  he  produces  the  policies,  or  accounts 
for  tneir  loss.    Warder  m.  Craig.  414 

6.  Where  the  voyage  Is  lost,  though  the  property  insured  be  not  damaged  to  one-half  its 
Talue,  the  insured  may  aibandon,  and  claim  as  for  a  total  loss.    Fuller  m.  M'Cali.       464 

6.  But  if  he  receives  intelligence  of  a  loss  from  one  who  is  not  his  factor,  or  consignee,  and 
acts  in  pursuance  of  it,  bat  does  not  quickly  and  uneqaivocally  make  an  abandonment, 
he  shall  not  afterwards,  on  subsequent  events,  turn  a  partial  into  a  total  loss.  ib, 

INTEREST.    USURY. 

1.  The  Court  will  not  interpose  where  a  jury  hare  exceeded  legal  interest  in  the  measure 
of  damages  for  delaying  the  payment  of  money,  unless  it  be  excessive.  Respublica  vi. 
Le  Case  et  al,  66 

8.  A  garnishee  is  not  liable  to  pay  Interest,  pending  a  fbrelgn  attachment.  Fitagerald  ««. 
OaJdwolL  874 

8.  On  a  valuation  of  the  real  estate  of  an  intestate,  the  person  accepting  it  is  bound  to  pay 
interest  for  the  distributive  shares  of  the  other  children  from  the  time  of  his  acceptance. 
Huhley,  President,  m.  Hamilton.  392 

4.    Interest  is  due  for  the  sum  awarded,  on  a  parol  award.    Jones  vs.  Ringgold.  4W 

INTESTATE.    DISTRIBUTION. 

1.  Lands  of  intestate,  aliened  bonafltU  by  the  heir,  are  subject  to  the  debts  of  the  ancestor; 
and  no  descent,  or  distribution,  in  Pennsylvania,  can  give  children  an  indefeasible  right 
in  the  lands  of  the  intestate,  but  they  continue  subject  to  the  debts  of  the  intestate. 
Morris's  lessee  w.  Smith.  238 

8.  Lands  in  Pennsylvania,  which  are  intailed,  descend  according  to  the  course  of  the  com- 
mon law.  The  act  of  assembly  of  1706  only  regulates  the  descent  of  lands  among  chil- 
dren, where  the  father  is  seised  thereof,  and  might  dispose  thereof  by  deed  or  will. 
Sander's  lessee  vs.  Morningstar.  313 

8.  On  the  Taluation  of  the  real  estate  of  an  intestate,  the  person  accepting  it  is  bound  to  pay 
interest  for  the  distributive  shares  of  the  other  children  from  the  time  of  his  acceptance. 
Hubley,  President,  «t.  Hamilton.  892 


JUDGE. 


1. 


No  maa  oaa  be  a  judge  in  his  own  cause.   Overseers  of  the  Poor  of  Upper  Dublin  vt. 
Overseers  of  the  Poor  of  Oermantown.  261 

8.  A  Judge  is  not  warranted  in  infringing  on  a  fixed  rule  of  decision,  whatever  may  be  his 
private  ideas  on  the  subject.    Todd's  lessee  ««.  Ockerman.  298 

8.  Abjudications  of  judges  in  England,  since  the  revolution  of  1778,  are  not  equally  bind- 
ing on  Judges  here,  as  those  previous  to  it;  but  where  they  are  founded  on  soand  prin- 
ciples of  law,  general  convenience,  applicable  to  our  local  situation,  and  good  sense, 
they  will  have  weight.    Bank  of  North  America  w.  Barriere,  383 

4k  No  action  will  He  against  a  Judge  for  what  he  does  in  that  character.  Rose  v§.  Ritten- 
house's  executors,  443 

JUDQHENT. 

1.  Where  proceedings  between  landlord  and  tenant  are  reyersed  on  error,  the  Oourt  la  not 
bound,  «x  dtbito  jwtUimt  to  award  restitution.    Pitch  Alden  vsrLee,  180,  207 

8.  Judgments  in  the  Supreme  Court,  upon  r«nevals  from  the  proper  ooontyf  bind  defend- 
ant^ lands  throughout  the  state,    white's  executors  vs.  Hamilton,  188 

8.  A  Judgment  entered  by  way  of  security  admits  nothing;  hut  plaintiff  on  trial  must 
proTS  his  ease  as  laid.   Gorgerat  etalvt,  M*Carty,  868 
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JURIBDIOTION. 

(See  JcfBtice  of  tlie  PMoe.) 

JURY,  JUROR,  VERDICT. 

I.  The  Jnron  are  the  oonstltational  Jndsee  of  the  credit  of  witneHee;  end  !f  the  aeiiity 
of  a  teatotor  is  left  to  them,  the  Court  will  not  interpose  when  they  have  diacorerra 
no  leaning.    Heiatervf.  Lynch,  108 

5.  Where  a  Jnror  has  heen  aworn  who  ia  of  kin  to  one  of  the  partiea,  hat  It  waa  not  kaovB 
at  the  time  by  the  advene  counsel,  the  Court  may  discharge  him,  and  awear  another  ta 
his  room.    Bpong  vt.  Leaher,  3SB 

8.   Jurora  are  the  conatitutionni  Jadgea  of  the  partiea'  intentioniL    GampbelPa  U 
Sproat, 

4.  The  proof  of  one  of  the  Jnrora  eating  and  drinking  at  the  expense  of  the  party  tot 
whom  the  verdict  has  gone,  mast  be  clear  and  fhll.  M*Caa8land*a  leasee  vt.  M*Gnoa- 
land,  S7S 

fi.  A  Juror  prejndfcing  a  cause,  and  giving  an  opinion  on  the  statement  of  certain  factf^ 
before  the  evidence  is  gone  through,  are  very  different  things.  A. 

6.  Jurors  peremptorily  challenge(f  by  the  prisoners  on  an  indictment  for  majfhtm,  under  the 
act  of  assembly  of  1794.    Uetpubllca  V9.  Langcake  et  a/,  416 

7.  Where  a  oorporotton  are  partiea,  or  Immediately  interested  In  the  qaeation,  a  member  of 
it  cannot  be  a  Juror  or  witness.    Respublica  tv.  Richards,  480 

JUSTICE  OF  THE  PEACE,  JURISDICTION. 

L  Where,  oetween  landlord  and  tenant,  Jurtleea  of  the  peace  do  not  allow  a  leaaonahle 
time  to  the  tenant  to  procure  hla  testimony,  the  Conn  will  set  aaide  the  proeeedlnga. 
Stewart  M.  Martin,  40 

a.   Justices  of  the  peace  have  no  right  to  fix  their  own  fees.    Reapnblica  w.  Hannum,   71 

3.  They  are  not  bound  to  issue  their  warranto  whenf«ver  applied  for,  but  ahonld  use  n  legal 
discretion.  O. 

4.  After  a  recognisance  taken  to  answer  for  a  riot,  they  should  not  issue  warranta  for  aa* 
saults  and  batteries,  which  are  oven  acta  of  the  former  oflTense.  flu 

ft.  information  will  not  be  granted  against  a  Jusdce  of  the  peaoe  for  extortion  or  oppres- 
sion, where  he  has  taken  the  usuaifees,  though  illegal,  and  there  has  been  no  onminal 
intention.  A. 

Justices  of  the  peace  have  Jurisdiction,  when  damage*  occasioned  by  the  blttng  of  a  dog 
have  been  ascertained  by  reference,    weldidmor  et  eU  vt,  Drlssel,  77 

7.  The  word  "  demand^**  as  to  their  Jurisdiction,  is  restrsined  to  those  which  arise  <s 
eontraetu  and  not  sac  dalieto.  ib. 

»  And  Finney  «•.  M*Mahon,  MO 

8.  One  indebted  for  rent  givea  a  note  for  It— tho  Justice  haa  Jurisdiction.  A.  77, 78 

8.  It  Is  not  to  he  expected  of  Justices  of  the  peace  that  they  ahould  make  a  return  to  a««r* 
tiarari  with  strict  legal  prnclalon.    Finney  vs.  M'Mahon,  MB 

10.  A  plaintiff  before  a  Justice  may  waive  a  tortf  and  go  for  the  money  eleariy  doe  to 
him.  A. 

II.  Justices  of  the  peace  have  always  exerelaed  Jurisdiction  In  oaaea  of  executora  and  ad- 
ministrators, defendants ;  but  should  thev  proceed  to  re-examine  an  admlnlatratiaD  a»> 
count,  or  not  allow  the  party  a  reasonable  time  to  settle  one  in  the  proper  office,  the 
Court  would  interpose.    Oakea  va.  Robinson's  executors,  sso 

12.  Justice  of  the  peaoe  cannot  Join  in  making  an  order  of  removal  from  hla  own  town- 
ship. Overseers  of  the  Poor  of  Upper  Dublin  vt.  Overseers  of  the  Poor  of  German- 
town,  A. 

IS.  Where  a  Justice  has  received  improper  evidence,  but  the  party  might  have  had  an  ap- 
peal, and  has  entered  into  a  recoCTisMnce  In  nature  of  special  ball,  the  Court  wfll  not 
interfere.    Morton,  assignee,  va.  Plowman,  tSl 

14.  On  a  recognisance  before  a  Justice  of  the  peace,  in  nature  of  special  ball,  the  princlpsi 
cannot  be  surrendered  by  the  bail,  after  the  expiration  of  six  monthe.  Speakman  vs. 
Pearce,  M7 

1ft.  Information  Ilea  agalnat  a  Justice  of  the  peace  for  taking  the  recognisance  of  a  pe^ 
aon  charsed  with  an  aaaault  and  batterr,  hlmaelf  in  thirty  ahllllnga,  and  two  anretlea  la 
fifteen  shflllngs  each.    Respublica  vs.  Bums,  370 

18.    So,  for  not  actively  assisting  In  suppressing  a  riot.    Respublica  vs.  Montgomeiy,   410 

17.  Return  to  a  certiorari  on  a  recovery  before  the  mayor.  In  debt  on  a  city  ordlnanoe,  need 
not  set  out  the  same.    Carlisle  vs.  Baker,  471 

18.  It  Is  a  fatal  exception  to  each  a  reooven ,  that  a  aommona  haa  laaued  on  two  dUliarenl 
ohargea,  and  a  Judgment  had  on  one,  without  taking  notice  of  the  other.  A. 


LAlfDS,  LOCATION,  WARRANT,  8URVXT. 

1.  Conraea  and  dlatanoea  run  on  the  ground  are  the  true  survey.  Hie  rainn  of  Hm  dep- 
uty surveyer  Is  only  evidenee  thereof,  and  mistakes  or  f^anda  therein  may  be  examined 
by  parol  proof.   Idlly*a  leaaee  va.  Kitimlller,  88 
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2.  One  entering  a  location  in  another's  name,  U  shall  be  presomed  to  be  In  trust,  for  the 
use  of  the  party  applying.    Cox's  lessee  vs.  Grant,  164 

8.  Pre-emption  rights  to  Indian  lands,  under  the  act  of  assembly  of  2l8t  December,  1784, 
are  to  be  governed  by  the  rules  of  landed  property.    Duncan's  lessee  vs.  Walker,    213 

4.  The  usage  of  the  late  province  was,  to  consider  improvements,  and  even  warranted  and 
surveyed  lands,  as  pernonal  property,  until  1768,  or  thereabouts.  ib. 

5.  A  warrant  must  be  Judged  of  as  it  appears  on  the  face  of  it;  and  whether  it  is  sufBcientlv 
descriptive  o^  or  locates  precisely,  tnc  land  in  question,  can  only  be  determmed  bv  testl. 
mony  ascertaining  the  local  situation  of  the  grounds,  and  the  natural  or  artificial  bound- 
aries or  marks  contained  therein.    Nesbii's  lessee  vs.  Titus  etal,  886 

6i.  The  intention  of  the  party  is  of  no  moment,  unless  It  is  reduced  to  writing  in  the  war- 
rant. ^ 

7.  Kor  can  the  declarations  of  the  secretary  of  the  lend  office  have  any  legal  operation. 

ib. 

8.  Applications  to  a  deputy  surveyor  to  make  a  survey,  and  what  passed  thereon,  are  always 

^iven  in  evidence,  because  it  is  an  act  done  in  prosecution  of  the  title,  and  tends  to  show 
that  no  taehet  is  imputable  to  the  party.  ib. 

9.  In  contests  or  warrant  rights,  it  is  of  creat  moment  to  establish  that  the  party's  preten- 

sions have  beeit  duly  followed  up.  without  ne^llgonce;  that  1m  has  not  laid  idiy  by  while 
surveys  have  been  made  on  the  lands  for  other  persons ;  and  that  when  an  adverse  sur- 
vey has  been  made,  he  has  filed  his  caveat  in  a  reasonable  time.  t6. 

iO.  The  Ifith  section  of  the  law  passed  8th  April,  1785,  that  no  surveyor  shall  go  out  of  his 
district  to  make  a  survey,  relates  solely  to  the  lands  purchased  at  Fon  M'Jntosh. 
Wright's  lessee  vs.  Wells,  286 

11.  Applications  in  the  land  office,  after  the  opening  of  it,  on  the  3d  April,  1769,  are  the  ex- 

Sressions  of  wishes  to  hold  certain  lands,  but  merely  of  themselves  create  no  right 
laine's  lessee  vs.  Crawford  etalt  £87 

12.  They  are  inceptions  of  titles  when  duly  pursued,  but  lorm  no  contract  on  which  the 
parties  oould  be  sued,  until  a  survey  has  been  made,  designating  the  party's  pretensions 
ny  metes  and  bounds.  ib, 

13.  Where  there  has  been  negligence  in  obtaining  a  survey,  a  subsequent  location  may,  by 
due  industry,  defeat  the  operation  of  a  former  one,  as  to  lands  which  it  might  be  dis- 
posed to  describe  with  sutticient  certainty.  ib. 

14.  The  maxim  ** vtoi tontfbus  non  dormientibut leges  tubtenmmt"  applies  strongly  to  rights, 
founded  on  locations.  ib.  290 

15.  A  mUitary  permit  to  settle  and  improve  lands  not  to  be  regarded,  unless  followed  by  a 
settlement  and  improvement.  ib. 

16.  Deoislon  of  the  board  of  property,  instituted  6th  April,  1782.  cannot  alter  the  nature  of 
a  title,  out  it  may  be  contested  at  law.  ib. 

17.  Lands  forfeited  by  the  attainder  of  a  traitor,  can  only  be  sold  by  the  agents  of  for- 
feited estates.  t6. 

18.  A  location,  independent  of  due  diligence  to  obtain  a  survey,  gives  no  right  to  the  pre- 
emption of  lands.    Irwin's  lessee  vs.  Nichols  etal,  293 

19.  An  application,  or  location,  whereon  no  survey  has  been  made.  Is  within  the  meaning 
of  the  limitation  act  of  2eth  March,  1786.  t6. 

SO.  But  ftuud  in  the  surveyor,  or  the  adversary's  preventing  a  survey  by  force,  may  prevent 
the  application  of  the  prohibitory  words  of  the  law.  tb, 

21.  A  settler  of  lands  to  the  westward,  under  a  miUtary  permitt  does  not  lose  his  prefer- 
ence by  omitting  to  file  an  application  in  the  land  office,  on  8d  April,  176».  Tod's  les- 
see vs.  Ockermau  «t  ol,  2B5 

22.  In  ejectment  for  lands  on  Pine  creek,  under  the  act  of  assembly  of  21st  December, 
1784,  it  is  indispensably  necessary  to  show  in  evidence  that  the  lessor  of  the  plainUir 
had  paid,  or  tendered,  the  consideration  thereof  to  the  receiver  general,  on  or  before 

'    the  1st  November,  1786.    Cook's  lessee  vs.  Bppele,  324 

28.  A  pre-emption  warrant,  granted  to  the  plaintiff  in  ejectment,  under  the  act  of  21st 
December,  1784,  though  he  has  not  been  on  the  Pine  creek  lands  since  the  commence- 
ment of  the  late  war,  shall  pn;vail  against  a  defendant  who  had  not  taken  out  his  war- 
rant until  after  the  ist  November,  1785.    M'Connel's  lessee  vs.  Porter,  406 

24.  Persons  are  not  entitled  to  the  pre-emption  of  Indian  lands,  ander  the  act  of  2l8t 
December.  1784,  who  did  not  occupy  the  same  after  the  commencement  of  the  war. 
Hughes's  lessee  vs.  Dougherty,  497 

26.  Wliere  a  settler  on  the^Indian  lands  has  occupied  them  until  the  war  broke  out,  and 
then  enlisted  as  a  soldier,  he  is  within  the  meaning  of  the  pre-emption  act  of  2lst  Decem- 
ber, 1784.    Sweeney's  lessee  vs.  Toner,  409 

26.  The  strict  forms  of  coiiveyances  have  not  been  applied  to  the  imperfect  rights  of  ap- 
plications in  the  land  office;  and  parol  evidence  has  been  given  of  the  sale  or  improve- 
ments.    Paxton's  lessee  vs.  Price,  SOO 

27.  Improvements  on  the  lands  within  the  Indian  purchase  shall  not  be  given  in  evidence 
to  aefeat  a  legal  title,  unless  the  party  has  applied  for  an  office  right  within  a  lesson- 
able  time.    Plumsted's  lessee  vs.  Rudebagh,  502 

28.  Claims  under  improvements  may  be  deemed  imperfect  rights  to  lands,  and  depend  on  a 
variety  of  circumstances.    Howard's  lessee  vs.  Pollock  ,s£  al,  6U9 

20.  A  prior  improvement  under  Pennsylvania  shall  prevail  against  a  Virginia  certificate 
nnuer  the  compact  between  the  two  sutes.    Smithes  lessee  vs.  Brown,  61S 

80,  Between  claimants  under  Virginia,  the  certificate  of  the  commissioners  is  conclusive 
evidence;  aliUTt  where  one  of  the  parties  claims  under  a  Pennsylvania  right  lb. 

81.  To  give  an  improvement  any  equity,  it  must  not  have  the  smallest  cast  of  an  abandon- 
ment. .  ib. 
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ilgnment  of  an  application  for  lands,  without  words  of  Inheritance,  for  a  valnablt 
ilderation,  will  pass  an  estate  in  fee  simple.   I^nn'a  lesaee  vs.  Downes,  618 
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33.  One  gnllty  of  laches  In  not  endeavoring  to  procare  a  surrey,  on  his  application  in  the 
land  office,  shall  be  postponed.    Cherry  s  lessee  vs.  Robinson,  £21 

34.  One  in  possepsion  of  lands  nnder  a  legal  title  sells  to  a  parchaser,  bona  fidt,  wiihoat 
notice,  an  equitable  lllle  by  improvement  shall  not  affect  him,  nor  be  received  in  evi- 
dence, flk 

85.  A  warrant,  survey,  and  patent  shall  refer  back  to  the  original  application  entered  in  the 
land  office.  ib.  528 

LEASE,  LESSOR,  LE8SEB. 

1.    Where  a  lessor  claims  and  uses  certain  privileges  against  the  lessee's  consent,  it  is  in 
oambent  on  him  to  show  that  he  reserved  them    otherwise,  he  anspends  the  rent. 
Vaughan  et  aL  vs.  Blanch  ard;e<  oZ,  175 

5.  If  lessor  enters  into  part  of  the  land  the  whole  rent  is  suspended.  ih. 

LEGACY,  LEGATEE. 

I 
1.    The  words  **  goods  or  moveables,"  in  a  will,  may  Include  bonds,  unless  there  is  aome- 
thing  in  the  context  of  the  whole  will  to  restrain  the  construction.    Jackson  va.  Bobin- 
son,  executor,  &o.,  101 

LEX  LOCL 
(See  Court— Foreign.) 

LIEN. 

1.  Lands  aliened  bona  Jlde,  by  the  heir,  are  subject  to  the  debts  of  the  ancestor.  Morris's 
lessee  vs.  Smith,  838 

2.  But  lands  aliened  bonafidt,  by  executors,  under  a  proper  power  in  a  will,  are  not  aabjeet 
to  the  debts  of  the  testator.    Spear  vs.  liannum,  380 

—  And  purchaser  may  defend  himself  against  future  debts  of  testator;  aUter^  where  Uie 

Kower  is  for  payment  of  legacies,  for  in  such  case  the  debts  continue  as  liens  on  the 
inds  sold.    Hannum  «t  a/,  in  error,  vs.  Spear,  666 

8.  Debts  of  a  testator,  or  intestate,  are  not  liens  on  their  lands,  which  are  considered  aa 
mere  (umU  in  case  of  deficiency  of  their  personal  estate.    Spear  vs.  Hannum,  380 

4.  As  between  vendor  and  vendee,  and  those  claiming  under  the  latter,  with  notice,  the  lien 
of  the  purchase  money  continues  on  the  land.    Stouffer's  lessee  m.  Coleman,  301 

6.  So,  though  the  vendor  has  taken  bonds  for  the  purchase  money,  if  there  is  no  leceeipt 
indorsed  on  the  agreement^  or  proof  that  they  were  accepted  as  actual  payment,  if  ha 
keeps  possession  of  the  title  papers.  ib. 

LIMITATIONS  OF  AC'HONS. 

1.  An  application,  or  location,  whereon  no  survey  has  been  made,  is  within  the  meaning  of 
the  llmiiatlon  act  of  26th  March,  1785.    Irwia*s  lessee  vs.  Nichols,  3(83 

2.  The  act  is  an  excellent  safeguard  to  landed  possessions,  and  should  be  oonstmed  liber- 
ally, ib. 

8.  A  eitiaen  of  South  Carolina  is  not  within  the  saving  of  the  act  of  27tb  March,  17IS»  vhieh 
is  a  beneficial  act,  and  should  be  construed  liberally.    Ward  es.  fiallam,  389 

4.  Neither  the  English  statute  of  21st  Jac.  1,  c.  16,  nor  the  act  of  assembly  of  27th  March, 
1713,  prescribes  any  period  when  a  suit  on  a  bond  shall  be  barred;  but,  on  tlie  principle 
on  which  those  acts  were  passed,  the  law  will  presume  payment  altera  certain  length  of 
time.    Penrose  Bt  aL  executors,  vs.  King,  344 

—  But  this  presumption  suspended  for  a  certain  period,  by  act  of  aaaembly.  Ib. 

LOCATION. 
(See  Lands.) 


MANDAMUS. 


1.  Mandamm  will  not  Ife  to  commissioners  of  bankrupt  to  oompel  them  to  give  a  oertlfleata 

of  conformity.    Kespublica  o«  Clarkson  otal,  46 

2.  Mandamui  not  to  issue  to  the  county  commissioners  to  pay  for  the  valuation  of  sroond 
taken  up  by  a  road,  under  an  order  of  the  sessions.  Second  street  road  continueoT  166 

8.  Mandamiu  will  not  lie  to  the  guardians  of  the  poor  in  the  city  of  Philadelphia,  to  ooa- 
tinue  three  of  the  managers  to  superintend  the  alms  house  and  house  of  empJojrinent  for 
the  succeeding  six  months.  SespubUoa  «t.  Guardians  of  the  Poor  of  the  olibr  of  Phlle» 
delphia,  ^        «i 
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MABINE& 

i.  Asentof  mariners  to  recehre  iheilrpriie  moDey,  may  sue  in  his  cmn  aune;  and  where 
tlie  action  cannot  draw  in  qaestion  wliether  prise  or  no  prise,  it  may  be  breoght  in  a 
Goort  of  Common  Law.    Henderson  tu.  Clarkson,  148 

MASTER  AND  SBBVANT. 

1.  Ouardian  eannot  bind  ont  his  ward  a  serrant;  nor  can  a  parent,  for  money  paid  to  him* 

self.    Respublica  vs.  Keppele,  83S 

2.  Fjee  nexroes  or  mulattoed  can  be  bound  in  this  state  as  serrants.  only  nndl  twenty-one 

years  of  age;  bnt  those  who  have  been  bound  in  other  states,  and  brought  into  this  state, 
may  be  compellable  to  senre  until  twenty'eight  years  of  age,  according  to  the  terms  of 
their  indentures.    Bespublica  vs.  Jailer  of  Philadelphia,  868 

MASTER  OF  SHIP. 
(See  Ship.) 

MERCHANT,  CUSTOM  OF  MERCHANTS. 

1.  Goods  m«y  be  stopped  by  the  shipper  In  frmut^u,  only  where  they  have  not  been  paid  for, 
or  the  pam  is  insoiTent;  but  not  where  they  hare  been  shipped  to  pay  a  precedent  debt. 
Wood  «•.  Soaoh  UaL  177 

MATHEM. 

X.  Under  the  8th  section  of  the  act  of  assembly  of  8Sd  April,  ITM^  **  for  the  better  prevent- 
ing of  crimes,**  in  order  to  convict  on  the  first  clause,  there  need  only  be  a  general  in- 
tent to  maim  and  disfigure;  bnt  on  the  second  clause  there  most  be  a  particular  intent  to 
put  out  the  eye.    Respublica  «t.  Lancake  etaL  418 

8.    What  is  the  legal  sense  of  the  word  malice.  ib. 

3.  The  malice  and  lyiuff  in  wait  need  not  be  expressly  proved,  bnt  may  be  ooUeeted  from  all 
the  circumstances  m  the  case.  ib. 

MONET. 

1.  Where  a  covenant  Is  silent  as  to  the  kind  of  money  to  bepaid,  parol  proof  m«y  be  reoeived 
to  discover  the  intentions  of  the  contracting  parties,    field  d  al,  w.  Biddle,  18S . 

8.  On  a  promissory  note  for  **  lawftil  money,"  given  at  Wyoming  in  1778,  it  shall  be  intend- 
ed for  so  much  lawful  money  of  Connecticut,  and  be  governed  by  the  scale  of  depreclap 
tion  of  that  state.    Doiranoe  w.  Stewart,  -     849 


1. 


MORTGAGE,  MORTGAGER,  MORTGAGEE. 

Mortgage  or  bill  of  sale  may  be  made  of  vessels  at  sea,  provided  they  are  reduced  into 
possession  by  the  mortgagee,  or  vendee,  as  soon  as  they  conveniently  ean,  and  the  muni^ 
ments  inspecting  them  are  delivered  up  to  them.  Morgan's  executors  «t  oL  vt.  Bid- 
die,  ^  •  8 

S.  Suit  on  a  bond  aooompanying  a  mortgage,  the  Court  will  not  prevent  the  plalntiib  trom 
levying  on  what  lands  they  please:  but,  when  the  monevis  brought  Into  Court,  they 
will  decide  how  it  shall  be  disposed  of,  and  who  shall  make  contribution.  Morris*!  ez- 
ecntors  m.  M*Conaughy,  • 

a.   The  recording  of  a  mortgage  is  a  oonstraotive  notice  to  all  the  world.    Evans  et.  ^oom. 

4.  It  is  not  absolutely  necessary  that  mortgagees  should  have  possession  of  the  title  deeds ; 
bnt  where,  after  the  first  mortgage,  andoefore  it  la  recorded,  a  sum  is  borrowed  fh>m  a 
second  mortgagee,  on  the  strength  of  the  title  papers,  without  notice  of  the  first  mort- 
gage, the  first,  perhaps,  will  be  postponed.  Hk 

A.  To  make  an  instrument  in  the  nature  of  a  mortgage  a  oonditlonal  sale,  the  Intention  of 
the  parties  at  the  time  of  contracting  must  be  elearly  proved,  or  necessarily  implied, 
from  the  circumstances  attending  it.    Wheeland*s  lessee  «t.  Swarta,  678 

8.   The  rule  in  equity  is,  once  a  mortgage  and  always  a  mortgage.  Ibb  884 

MULATT0E8. 
Oee  Negroes.) 


NEGROES  AND  MULATtOES. 

Free  negroes  and  mulattoes  ean  be  bound  In  this  state  as  servants,  only  until  twen^-ono 
years ;  out  those  who  have  been  bound  in  other  states,  and  brousht  into  this  state,  may  be 
compellable  lo  serve  until  twenty-eight  years  old,  according  to  the  terms  of  their  indent- 
ures.  Respublloa  m  .  Jailer  of  Fhilaoelphia,  888 

77 
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2.  The  0th  section  of  the  act  of  29th  March,  1788,  extends  not  to  the  case  of  a  sojoomer 
forcibly  carrying  off  his  slave.    Respnblica  vt.  Richards,  490 

3.  If  the  commonwealth  proves  acts  of  71010006  or  fhtndulent  sedaction  of  a  negro.  In  tbia 
state ;  other  acts  of  violence  or  ttaad  in  another  state  may  be  proved,  to  abow  the  inten- 
tion of  t  he  defendant.  ib. 

NEW  TRIAL. 
(8©e  Trial.) 

NISI  PRIUS. 

1.  Attachment  may  be  awarded  at  Nisi  iVius  to  compel  the  attendance  of  a  witness.  Knighf  a 
lessee  vs.  Pechen,  18 

NOTICE. 

1 .  The  recording  of  a  mortgage  ia  constractive  notice  to  all  the  world.    £yans  i«.  Joae». 

ITS 

2.  A  purchaser  with  notice  of  a  previous  agreement  between  the  grantor  and  another,  takes 
the  land  snbjeot  to  the  agreement    Simon's  lessee  vs.  Gibson  et  (jU,  291 

3.  One  in  possession  of  lands  under  a  le^l  title  sells  to  a  purcba»er  bonaftU,  without  notioe; 
an  equitable  title  by  improvement  shall  not  affect  nim,  nor  be  received  in  evidence. 
Cherry's  leasee  vs.  Kobinsion,  621 

4.  Lis  pendms  is  a  sufficient  notice  to  a  purchaser.    Walker  vs.  Bnta,  574 


ORPHANS'  COURT. 

1.  Orphans*  Court  m«y  limit  a  reasonable  time  on  the  valuation  of  the  real  estate  of  an  in^ 
testate  for  the  payment  of  the  »hares  of  the  children;  but  they  cannet  control  or  altrr 
the  sum  at  which  the  oremises  are  valued  by  their  decree,  that  it  shall  be  paid,  without 
interest,  at  the  expiration  of  the  time  limited.    Hubley,  President,  vs,  Hamilton,       39i 

OWNRR8  OP  SHIP. 
(See  Ship.) 

OYER,  PROPERT. 

1.  A  bond  may  be  declared  on  as  lout  by  time  and  accident,  wlihont  d  proferL  Reapabiiea 
vs.  Coates,  8 


PARTNSHS,  PARTNERSHIP. 

1.  In  a  suit  against  partners,  one  of  the  defendants,  though  willing,  oannot  prove  the  pari* 
nershlp,  ifthereby  he  could  exonerate  himself  of  part  of  a  parinership  debt.  Miller  vs, 
M'Clenachan  et  al,  144 

PAYMENT. 

•1.  A  memorandnm  indorsed  on  an  acoonnt,  whereby  the  debtor  promises  Interest^  does  net 
operate  aa  an  extingoishment  of  the  original  debt.    Joy's  lessee  vs.  Coesart,  M 

2.  The  presumption  of  payment  of  a  bond,  arising  fh>m  length  of  time,  shall  be  snspended 

between  1st  January,  1776,  and  ilst  June,  17M|  under  tAO  law  passed  12lh  Marcn,  1783. 
Penrose  et  eU,  executors,  vs.  -King,  344 

3.  But  where  the  length  of  time  is  no  positive  bar  a^nst  the  recovery  of  a  bond,  dream- 
stances  may  be  given  in  evidence  to  fortify  the  presumption  of  payment.  ib. 

4.  A  lapse  of  eighteen  years  and  a  half  is  not  sufficient  to  found  a  presumption  of  paj- 
roent  of  a  bond,  and  circamstanoes  may  repel  that  presumption,  fiolta  et  aL  execnrors, 
vs.  Bullman,  684 

PLEA,  PLEADINGS  IN  GENERAL. 

1.  Bond  conditioned  that  defendant  should  by  a  certain  day  convey  lands  to  plAintili;  by 
such  deed  aa  counsel  should  advise.  Plea,  performance,  with  leave  te  give  the  special 
matters  in  evidence;  replkation,  that  defendant  did  not  convey  on  or  oefore  the  day; 
rejoinder,  that  plaintiff ^s  counsel  did  not,  on  or  before  the  day.  advise  any  eoovejfwnce; 
adQudged,  that  the  defendant  was  bound  to  do  the  first  act,  And  that  his  i^oinder  was  a 
departure  in  pleading.    M*Sherry  vs.  Askew,  79 
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S.  If  the  orisfaiAl  creditor  sues  the  garnishee,  after  an  attachment  is  exeeuted  In  his  hands, 
lie  may  plead  the  attachment  in  abatement;  and  plaintiff  may  reply  that  it  is  kept  onfoot 
Ixy  ftaad.  and  put  that  matter  in  issoe  to  be  tried.    Fitagerald  tb.  Caldwell,  279 

3.  But  if  8uch  money  has  bt-en  paid  by  the  garnishee  on  a  judgment,  or  execution  has  been 
"      executed,  he  may  plead  the  condemnatien  in  foreign  attaehment,  and  this  will  be  an 

effectual  bar  for  the  amount.  i"- 

4.  If  a  «el-off  be  pleaded  in  bar  to  an  action,  the  defendant  is  not  bound  to  give  any  notice 
in  writing  td  the  plaintiff,  who  should  reply  the  act  of  limitations,  if  the  setoff  demand 
-was  barrsd  thereby.   Jacks  vs.  Moore,  891 

t 

POOR. 

1.  Justice  of  the  peace  cannot  Join  in  an  order  of  removal  from  hit  own  township.  Over- 
seers of  the  Poor  of  Upper  Dublin  ts.  Overseers  of  the  Poor  ef  Germantown,  2260 

S.  Order  of  remoral  of  a  pauper  must  state  that  the  oomplaint  was  made  by  the  overseers  of 
the  poor  of  the  township  removing;  and  an  a4iudlcation  or  assertion  that  the  pauper 
was  likely  to  become  chargeable;  otherwine  the  order  will  be  bad.  Drummore,  Lancas- 
ter county,  TS.  West  Hanover,  Dauphin  county,  366 

3.  A  mandamna  will  not  lie  to  the  guardians  of  the  poor  in  the  city  of  Philadelphia,  to  con- 
tinue three  of  the  old  managers  to  superintend  the  alms  house  and  house  of  employment 
for  the  succeeding  six  monOis.  Respublica  vs.  Quai-dians  of  the  Poor  of  the  city  of  Phil- 
adelphia, *76 

POWERS. 

1.  Husband,  before  marriage,  covenants  with  bis  intended  wife  that  she  may  dispose  of  her 
landrt  by  will ;  she  devises  them  during  coverture ;  this  shall  operate  as  a  good  appoint- 
ment, and  her  heir  at  law  shall  be  bound  without  any  legal  estate  being  vested  in  trustees. 
Barneses  lessee  vs.  Hart,  221 

S.  Lands  aliened  bona  /de,  by  executors,  under  proper  power,  are  not  subject  to  the  debts 
of  the  testator.    Spear  vs.  Hannum,  880 

3.  When  aliened  under  a  power  to  sell  for  the  payment  of  legacies,  the  lien  of  the  debts 
still  continue;  dUter,  under  a  power  to  self  for  payment  of  debts.  Hannum  et  €U,  vs. 
Spear,  in  error,  668 

PRACTISE. 

1.  Motion  to  show  cause  why  plaintiff  should  have  fall  costs  comes  too  late  after  judgment 
and  execution.   M'Kisson  vs.  Steal,  1 

5.  Supreme  Court  will  not  punish  a  contempt  offered  to  the  process  of  another  Court  Penn's 
lessee  vs.  Messinger,*  2 

8.  The  party  who  removes  a  road  from  the  sessions  must  procure  the  record  to  be  returned, 
or  a  rule  will  be  made  that  the  sessions  shall  proceed  therein.  Oyster  vs.  Emigh's 
road,  8 

4.  Seven  suits  on  protested  bills  of  exchange  consolidated  into  three  causes.  Rumsey  vs. 
Wynkoop,  6 

6.  Suit  brought  on  a  bond  accompanying  a  mortgage,  the  Court  will  not  prevent  the  plaintiffs 
from  levying  on  what  lands  they  please;  but  when  the  money  is  brought  into  Court, 
they  will  decide  how  it  sIimII  be  disposed  of,  and  who  shall  make  contribution.  Morris's 
executors  vs.  M'Conaughy's  executors,  9,  189 

6.  Where  an  attaehment  can  issue  to  compel  the  attendance  of  a  witness  at  I9iH  J^nuB,  the 
judge  will  award  it;  otherwise  the  application  must  be  made  in  bank.  Knight's  leasee 
vs.  Peohen,  18 

7.  Costs  of  not  going  on  to  trial,  Srdered  to  continue  on  the  remaneL  when  there  have  been 
reasonable  expectations  of  a  compromise.    Comogg  vs.  Como^s  executors,  18 

8.  The  amendment  of  plaintiffs*  declaration  shall  not  delay  or  injure  the  defendant.  Res- 
publica vs.  Coates,  35 

9.  Defendant  cannot  withdraw  a  plea  at  the  time  of  trial,  to  give  him  the  benefit  of  conclu- 
sion te  the  jury.    Wykoff  vs.  Perot  etal,  38 

10.  The  Court  will  not  make  a  rule  respecting  a  sheriff's  sale  of  lands  when  the  deed  has 
been  acknowledged  at  a  precedent  term  without  opposition.   M*CulIoch's  case.         40 

U.  The  Court  will  narrowly  examine  the  proceedings  of  justices  of  the  peace;  and,  if  ne- 
cessary, call  in  the  aid  of  affidavitt.    Stewart  vs.  Martin.  49 

12.  Notice  in  writing  of  an  Intended  motion  for  a  new  trial  is  indispensably  necessary  ten 
days  before  the  Court.    Galloway  vs.  Negle.  108 

And  Furry  vs.  Stone.  186 

18.  Declaration  filed,  though  not  marked  de  bene  esse,  is  no  waiver  of  bail.  Caton  w.  De 
Berdtelo^.  103 

14.  The  praotise  of  the  Courts  of  Pennsylvania  must  govern  them,  as  the  Courts  of  West- 
mins4er  are  governed  by  their  own.  i5. 

1&  On  a  rule  for  trial,  or  non  pro$.,  the  plaintiff  eannot  oMeot  that  he  has  not  filed  his  decla- 
ration.   Wynne^s  executors  vs.  Adams.  156 

16.  Where  proceedinss  between  landlord  and  tenant  are  reversed  for  error,  the  Court  is 
not  bound,  ex  ddnio  jmtitkB,  to  award  restitution.     Fitch  Alden,  in  error,  tw.  Lee. 

160,    207 
IT.    Qttw,  Whetho-  a  plaintiff  may  pocket  his  dietrinqaa ;  and  whether  he  is  oompellable  to 

Ey  the  oosts  of  the  term  before  the  action  is  oonUnued,  when  he  will  not  tiy  ItT  Walch's 
isee  01.  Baker  et  aL  yn 
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U.  The  Goart  will  not  oblige  the  plaintiiTin  each  otwe  to  agree  to  the  takiiig  of  depoflAtloB% 
to  be  reed  In  oTldence,  at  all  eTente.  Al 

10.  The  Court  will  not  direct  a  non-soit,  though  the  eridenee  is  not  rery  dear  with  the 
plaintm    Vaughan  et  al.  v».  Blanehard  <(  oL  176 

20.  Application  for  a  role  for  security  for  costs,  in  the  case  of  a  foreign  plafaitUi;  Is  nevAr 
too  late  unless  it  goes  to  procare  delay.    8haw  v$.  Wallis.  176 

81.  CoTerture  of  the  plainttiT  pleaded  In  abatement,  without  an  <0ldvtvU,  or  probsAla  causa 
shown,  set  aside  by  the  Court.    Rapp  m.  BlUott  lfl5 

32.  On  defendant's  submission  to  an  indictment  for  a  libd,  his  cffidamt  to  show  tUe  prorrt^ 
cation  be  had  receiyed  in  order  to  mitigate  the  line,  refhsed  by  the  Court.  Respabllca 
vs.  Askew.  -    186 

2a.  Where  the  damages  fonnd  l^  the  fury  exceed  thoee  laid  in  the  declaration,  the  Court 
will  allow  a  remiuUur  to  be  entered  for  the  excess,  after  error  brought.    Furry  vs.  tttooe* 

%L.  R  devises  certain  lands  to  his  widow  for  life,  remainder  to  his  two  children;  the  wtdov 
and  children  mortgage  the  lands,  which  are  sold  under  a  Uoari  fadat.  The  widow  aball 
be  allowed  to  take  the  surplus  money  out  of  Court  on  giving  security  for  the  pejmeot  of 
the  principal  sum  after  her  death.    Bloomfleld  w.  Sudden.  187 

26.  When  a  party  moves  for  an  information  be  must  enter  into  a  recognisance  for  the  pay- 
ment of  costs;  aliUr,  if  the  attorney  general  moves  the  rule  offlclalty.  Reapabllea  se. 
Prior.  208 

26.  On  the  rule  to  show  cause,  the  oaths  of  defendant  and  his  witnesses  must  be  redaoed  to 
writing.  <6. 

27.  A  Judgment  entered  by  way  of  security,  admits  nothing;  but  the  plaintilT  must  prove 
hlH  ease  as  laid.    Gorgerat  et  al.  vt.  ICCarty.  261 

28.  A  non-suit,  for  want  of  testimony  on  the  part  of  plain  tlfi;  cannot  be  taken  off.  ih. 


20.  The  trial  of  a  cause  shall  not  be  postponed  for  the  non<«ttendance  of  a  witneea  wh... 
deposition  has  been  taken,  where  the  adverse  pariy  agrees  it  shall  be  read  in  evidence. 
Bond's  lessee  m.  Hunter.  284 

80.  Where  the  plaintiff  has  issued  his  dtttringoij  snd  given  notice  of  trial)  the  defendant  is 
not  bound,  under  his  distrinffoa  by  promso,  to  give  notice  of  trial.  Feelet's  lesere  si^ 
Hess.  ao2 

81.  The  defendant  in  ejectment,  by  the  practise  in  Pennsylvania,  la  not  entitled  to  the  r^ 

Sly,  where  the  plaintiff,  claiming  by  descent,  proves  hb  pedigree,  and  stops;  and  the 
efendant  sets  up  a  new  case  in  his  defense,  which  Is  answered  by  evidence  on  the  peri 
of  the  plalntliL    M*Causland*s  lessee  v«.  M*Caasland  et  aL  SM 

82.  Judges  will  not  alter  the  practise  at  Xiti  Priutf  for  then  the  rules  of  practise  might  Ttaj 
on  the  different  ciroalts.  %b. 

88.  Where  no  declaration  has  been  filed  In  the  plaintiff's  life,  and  the  suit  hss  been  contin- 
ued after  his  death,  under  the  act  of  assembly  of  13th  April,  1701,  It  must  be  filed  in  the 
names  of  the  original  parties.    Clow  and  Cay  m.  Brown  et  at.  SM 

84.  Inquisitions  on  writs.  In  the  nature  of  writs  of  ad  quod  damnum^  issued  under  the  act  of 
20th  September,  1701,  will  not  be  set  aside,  because  the  canal  company  bed  not  oflhied 
to  agree  with  the  owners  of  the  land,  where  It  appears  that  they  combined  in  a  body 
ngidnst  the  work  itself;  attended  the  striking  of  the  lury;  showed  their  lines  to  the  Jury, 
Sd  made  preparations  for  their  coming.  Schuylkili  and  Sosqnehanne  navigation  vt. 
DUfebachstflL  887 

86  The  practise  of  the  Orphans'  Coart.  in  the  western  counties,  in  taking  off  the  intereet 
ftomShe  distributive  shares  of  children  on  a  valuation  of  the  real  estate  of  an  Iniee- 
tate,  until  the  time  by  them  limited  for  the  payment,  is  tundamentally  illegal  and  bad. 
Hubley,  President,  M.  Hamilton.  802 

86.  The  Court  will  not  permit  the  depositions  of  witnesses  to  be  taken  out  by  the  Jury,  un- 
less by  the  consent  of  the  adverse  oounseL    Arwin's  lessee  w.  Blsbing.  40O 

97    Whoever  supports  the  affirmative  of  an  issue  has  a  right  to  begin  and  conelnde  to  tbo 
'  Jury.    Delaaey  «i.  Begulators  of  Philadelphia.  408 

88.  On  issuing  nApcuuu  in  cases  of  divorce,  a  rule  mv  be  made  to  take  depoeltions  beffnrs 
the  return  thereof.    Anonymous.  40ft 

80  Where  the  Couri  have  no  doubts,  thev  will  not  reserve  a  point  nor  direet  a  verdict  to  be 
entered  for  the  plaintiff  sbbjeot  to  this  reserved  point,  where  their  opinions  are  for  de- 
fendant.   Cheesman's  lessee  vs.  Wilt.  411 

40    Non-suit  set  aside  because  the  Judge  who  tried  the  cause  refused  a  deed  in  evidence 
'  which  respected  the  same  lands,  and  was  duly  proved.    Bioren's  lessee  vs.  Keep.     440 

41.  Ap^icatlons  for  a  rule  to  stay  proceedings  most  be  made  in  bank.    Plumsted's  lessee 
'  vs.  Rudebagh.  60> 

42.  Where  a  variance  appears  between  the  declaration  and  distriiii{fdt,  the  Court  will  die* 
charge  the  Jury.    Boyd  vs.  Ba8;gs  etal^  606 

43  Application  for  leave  to  amend  the  narr,  in  ejectment  cannot  be  made  at  IKH  PHm» 
'  Howard's  lessee  vs.  Pollock.  ^  600 

44  But  declaration  alteied  to  make  it  conformable  to  the  record  after  the  Jury  swonu 
'  Smith's  lessee  vs.  Brown.  618 


46.    After  three  trials  in  ejectment,  the  Court  will  stay  proceedings.   Cheny's  K 

Robinson.  Ml 

46.  The  counsel  who  moves  for  a  new  trial  should  begin  and  conclude  the  argument.  Meo- 
sier  vs.  Amery.  8» 

47  Where  there  is  reason  to  believe  that  a  bond  has  been  given  to  defeat  eredltora.  the 
Court  will-  decree  an  issue  to  try  the  validity  of  the  bond  and  quantum  of  the  debt 
M'Neal  vs.  Smith.  M* 
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PRIVILEOE. 
1.    PrlTil«ge  of  a  suitor  doot  not  hold  in  the  caM  of  Jadlcial  prooeu.   Hannam  rs.  Askew. 

S.    Kor  of  a  soldier,  nnder  the  act  of  assembly  of  2d  Janiuuy,  1778.    Wright  vs.  Qainn.    163 

8.  Attorney  at  law  has  priyllege  of  being  exempted  from  the  offloes  of  overseer  of  the  poor, 
supervisor  of  the  public  roads,  and  constable;  bnt  not  from  arrests  or  militia  dnty.  Res- 
publica  vs.  Fisher  etal,     '  860 

PRIZE. 
(See  Admiralty.) 

PROFBRT. 
(See  Oyer.) 

PROMiSSORT  NOTE. 

1.  What  is  reasonable  time  of  notice  to  be  given  to  an  indorser  of  a  note,  of  its  being  dis- 
honored, is  now  settled  to  be  matter  of  law.    Bank  of  North  America  vs.  M*Knight,  146 

2.  Bat  the  strictness  required  in  England  has  not  obtained  here ;  nor  are  protests  absolutely 
necessary.  ib. 

8.  Where  a  promissory  note  has  been  indorsed  after  it  became  due.  it  amounts  to  an  original 
undertaking,  as  a  note  newly  drawn  by  the  indorsee*  Bank  of  North  America  vs.  Bar- 
riere.  360 

4.  If  the  payee  of  a  note  pays  the  balance  thereof  to  an  ind6rsee  under  a  judgment  against 
him,  alter  the  bankruptcy  of  the  maker,  and  after  suoh  indorsee  has  procured  his  divi- 
dends from  the  assignecH.  by  the  direction  of  the  payee,  oucere,  if  he  can  recover  against 
the  maker,  notwithstanding  his  bankruptcy  and  certificate.    Austin  st  al.  vs.  Slongh. 

6M 

PURCHASE,  PUROHASER. 

1.  A  purchaser,  with  nptice  of  a  previous  agreement  between  grantor  and  another,  takes  the 
land  subject  to  the  agreement.  Sim6n*s  lessee  vs.  Gibson  et  al.  281 

2.  As  between  vendor  and  vendee,  and  tho»e  claiming  under  the  latter,  with  notice,  the 
lien  of  the  purchase  money  continues  on  the  lands.  StouiTer's  lessee  vs.  Coleman.    303 

8.  So,  though  vendor  has  taken  bonds  far  the  purchase  money,  and  there  is  no  receipt  in- 
dorsed on  the  agreement,  or  proof  that  they  were  accepted  as  actual  payment,  if  he 
keeps  possession  of  the  title  papers.  t6. 

4.    One  in  poeeeselon  of  lands  under  a  legal  title  sells  to  a  purchaser,  bonajide,  without  no- 
tice ;  an  equitable  title  }ay  improvement  shall  not  affect  him,  nor  be  received  in  evidence 
Cherry's  lessee  vs.  Robinson.  621 

6.    lAt  pendent  is  a  sufficient  notice  to  a  purchaser.    Walker  vs.  Buts.  674 

[Property  not  changed  by  sale  in  market  overt,  478.] 


REFEREES,  REFERENCE,  RULE  OF,  REPORT. 

I.  Under  the  depreciation  act,  the  original  source  of  the  demand  must  be  recurred  to  by  the 
auditors.   Lee  vs.  Biddls.  8 

8.  Bnt  on  a  report  under  that  act  the  Court  will  not  receive  evidence  of  the  value  of  the 
property  sold.  ih. 

8.    The  auditors  have  fkiU  power  to  make  allowanoe  for  vexatious  conduct  In  the  defendant 

t'6. 

4.  Report,  finding  that  defendant  should  make  a  certain  deed,  or  pay  a  sum  of  money ;  by 
filing  exceptions  thereto  he  waives  his  election.    Brown,  exeontor,  vs.  Young.  76 

8.  Referees  not  to  be  examined  as  to  what  proof  was  made  to  them  of  a  tender  of  continen- 
tal money;  how  or  when  ft  was  made;  or  in  what  kind  of  money.    Wade  vs.  Gallagher 

77 

6  They  may  be  examined  as  to  a  simple  point ;  but  to  go  further  would  supersede  the  use 
of  referees.  jb. 

7.  I^ectments  may  be  submitted  by  rule  of  reference,  and  where  the  report  is  for  plaintiff, 
but  finds  no  costs,  they  shall  be  awarded.  So,  the  report  is  good,  though  no  damages  be 
found  in  ejectment    Sarvey,  in  error,  vs.  Austin's  lessee.  166 

8.  Rule  of  reference  must  be  deemed  to  continue  until  discharged,  either  by  consent  or 
rule  of  Court   Gmbb  vs.  Grubb's  executors.  108 

0.  Where  the  referees  have  proceeded  to  examine  the  witnesses,  thoagfa  they  have  not 
agreed  on  their  report,  defendant  cannot  remove  the  oanse ;  a  nwUo  fortiori^  when  they 
have  agreed  on  it  .  i6. 

10.  Full  costs  may  be  given  by  referees  on  a  removal  by  plaintiff,  when  damages  have  been 
fbund  under  fifty  pounds.    Comogg  vs.  Comogg*s  executors.  2Sfi 
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11.  The  Court  will  not  appoint  andltors  nnder  the  depreclatton  act  of  3d  April,  1781,  iml4 
it  appears  that  the  contract  arose  heiween  lat  January,  ITH,  and  lat  March,  1781.    Bohb 
Y8.MK;aDe(M*£wen).  SKS 

12.  Where  referees  or  arbitrators  have  been  guilty  of  gross  injnstioe,  or  have  made  a  plain 
mistake,  the  Court  will  Interpofte;  but  the  injustice,  or  error,  must  be  clearly  and  satis^ 
fsctorily  proved.    WikoH'  et  dL  vs.  Coxo  et  al.  36S 

RKNT. 

1.  Where  a  landlord  clnims  and  uses  certain  prlTileges  against  the  tenants  consent^  it  is 
Incumbent  on  him  to  show  that  he  reserred  them,  otherwise  he  suspends  the  rent. 
Vaughan  et  al.  vs.  Blanchard.  175 

S    If  lessor  enter  into  part  of  the  lands,  the  whole  rent  is  suspended.  Uk 

RIOT. 

1.  Information  will  lie  against  a  justice  of  the  peace  for  not  actively  asslating  in  aappreaa> 
Ing  a  not.    Respublica  vs.  Montgomery.  419 

2.  It  is  the  duty  of  every  citlsen  to  endeavor  to  suppress  a  riot^  and  when  rioters  are  en- 
gaged in  treasonable  practises,  the  law  protects  oiber  persons  in  repelling  them  by  force. 


ifr. 


KOADG. 
(See  Perry.) 


SALB  OF  GOODS.  BILL  OF  SALE. 

1.  Bill  of  sale  may  be  made  of  a  ship  at  sea  or  in jport,  provided  the  vendee  reduces  her  into 
possession  as  tioon  as  he  conveniently  can.    Morgan^  executors  et  al.  vs.  Biddle.       3 

8.    Possession  need  not  be  taken  of  the  ship  immediately  on  her  coming  into  port         tb. 

3.  Goods  may  be  stopped  by  the  shipper  in  transitu  only  where  they  have  not  been  paid  for, 
or  where  the  party  is  insolvent,  but  not  where  they  have  been  shipped  to  pay  a  precedent 
debt.    Wood  vs.  Itoach  et  af.  177 

4k    No  markets  overt  In  Pennsylvania  for  the  sale  of  goods.    Hosock  vs.  Weaver.  478 

6.  A  contract  for  goods  prohibited  by  law  is  void ;  and  the  buyer  shall  not  be  liable  in  an 
action  for  the  price.    Condon  vs.  Walker.  483 

ft.  Onacontractof  sale  of  goods,  the  property  is  immediately  invested  out  of  the  vendor, 
unless  it  be  otherwise  asreca ;  and  even  then  the  vendor  may,  by  his  conduct^  renounce 
the  benefit  of  the  conditions  stipulated,    iioedom  vs.  Philips.  H7 

SERVANT. 
(See  Master  and  Servant) 

SET-OFP. 
(See  Defalcation.) 

SHIP  (MASTERS  AND  OWNERS  OF). 

1.  Protest  of  the  captain  of  a  ship  must  be  made  at  the  first  port  where  he  arrives  after  tlM 
vessel's  misfortune;  otherwise  it  shall  not  be  received  in  evidence.    Boyoe  vs.  Moore, 

201 

2.  The  exceptions  to  this  rule  must  be  satisfactorily  proved.  ib. 

S.  An  action  will  not  lie  by  a  shipper  of  goods  to  be  transported  beyond  sea,  against  the  ooo- 
slgnee  of  a  vessel,  on  a  disappointment  of  the  voyage.  If  he  knew  the  vessel  belonged  to 
a  foreign  house ;  aiUer,  against  the  owners  or  captun.    Joyce  vs.  Sims,  408 

STATUTES. 
(See  Act  of  Parliament.) 

8UBPCENA. 

Buhpamay  with  a  duces  teeum^  cannot  issue  to  the  surveyor  general,  or  other  public  oflloei^ 
to  bring  original  papers  into  Court,  whereof  certilled  ooplM  would  b»  evidenoe.  Dolanegr 
Ts.  Regulators  of  Philadelphia,  408 
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SUMMARY  PR0CE£DING8. 

1.  Conrt  wHl  narrowly  examine  the  summary  proceedinfca  of  Justices  of  the  peace.    Stewart 
Ts.  Martin,  49 

2.  Snmmaiy  proceedings  under  a  special  authority  cannot  be  too  closely  inrestigated.    Gil- 
bert's lessee  vs.  Probst,  900 

SUPREME  COURT. 

1.  Sapreme  Court  will  not  punish  the  contempt  of  another  Court   Penn*s  lessee  ▼■•  Mes- 

ainger,  8 

— — ^— ^— — — —  -^—  And  Second  street  road  continued,  155 

2.  They  will  not  compel  commissioners  of  bankrupt  to  give  a  oertiflcate  of  oonformi^, 
though  they  should  differ  from  the  commissioners.    Itespublioa  ts.  Clarkson  et  al.   46 

8.  They  will  narrowly  examine  the  proceedings  of  Justices  of  the  peace,  and  call  in  the  aid 
of  affidamtt,  if  neoessary.    Stewart  ts.  Martin,  49 

4.  Supreme  Court  will  not  issue  a  mamdamiu  to  the  ooun iy  tx>mmissioner8  to  pay  for  the 
vmlnation  of  ground  taken  up  by  a  road,  under  an  order  of  the  sessions.  Second  street 
road  continued,  155 

6.  Judgments  in  the  Supreme  Court,  upon  removals  from  the  proper  county,  bind  defend* 
ant^B  lands  throughout  the  state.    White's  executors  vs.  Hamilton,  183 

6.  Summary  proceedings,  under  a  special  authority,  cannot  be  too  minutely  or  closely  in- 
▼estigatecl  by  the  Court.    Stewart  vs.  Martin,  49 

— — — — ^— — -  Coxe's  lessee  vs.  Orant,  IM 

Gilbert's  lessee  vs.  Pitobst,  300 

7.  The  constitution  of  the  state  Justifies  the  Court's  adoption  of  chanoeiy  maxims  and 
powers.    Wlkoff  St  «L  vs.  Coxe  etal,  368 

SURVEY. 
(Bee  Lands.) 


TAXES. 


1.  The  sale  of  lands  by  county  commissioners,  where  there  is  a  sufficient  personal  property 
to  be  found  on  the  premises  to  pay  the  taxes,  is  void,  and  their  deed  a  mere  nullity ;  ana 
Courts  of  Justice  will  examine  such  sales  narrowly.    Coxe's  lessee  vs.  Grant,  104 

TREASON. 

1.  Lands  forfeited  to  the  state  by  an  attainder  of  treason  most  be  sold  by  the  agent  of  for- 
feited estates.    Blaine's  lessee  vs.  Crawford  etal.  vn 

S.  If  held  in  fee  tail,  they  are  forfeited  only  during  the  life  of  tenant  in  tail,  and  until  his 
issue  shall  be  extinct.    Evans's  lessee  vs.  Davis,  838 

TRESPASS. 

1.  Trespass  Is  founded  on  possession,  and  may  be  maintained,  though  the  party  has  as- 
signed his  right  to  another.    Fenn  vs.  Stille,  154 

S.  After  a  recovery  in  ejectment,  and  the  lessor  has  conveyed  **  all  his  rlghU  title,  interest, 
claim,  and  demand  ^  to  the  tenant,  he  may  maintain  a  suit  for  mesne  profits.  lb. 

5.  Where  the  i^jQiT  !■  immediate,  trespass  lies,  but  where  it  is  oonseqaential  or  oollateral, 
case  lies.    Le  Gaux  vs.  Feasor,  688 

TRIAL— NBW  TRIAL. 

1.  New  trial  granted  in  ejectment,  where  Tecdiaft  was  glTcn  for  deflndant  against  law,  and 
the  direction  of  the  Court    Ross  and  Vaughan's  lessee  ot.  Bason,  14 

2.  A  trial  will  not  be  ordered  on.  where  a  party  has  not  prepared,  expecting  a  oompromise 
from  the  declaration  of  his  aaversaiy.    Coinegg  w.  Comogg*s  executors,  18 

8.  A  discovery  of  a  material  witness  in  another  state  will,  under  special  clreumstancesjbe 
a  ground  to  put  off  the  trial .   Campbeirs  lessee  vs.  Sproat,  20 

4.  Where  the  state  aflbots  delay,  the  Govt  will  assign  a  day  for  the  trial  of  the  cause,  Rea- 
pnblica  vs.  Coates,  80 

6.  The  Conrt  wtll  not  grant  a  new  trial  because  the  luiy  haTO  exceeded  legal  interest  in  the 
measure  of  damages  for  delaying  the  payment  of  money,  unless  it  be  excessive.  Le  Gaae 
tw.  MaUet,  88 

8.  Notice  in  writing  of  an  intended  motion  for  a  new  trial  is  indlapensably  neoeasary,  ten 
days  before  the  term.    Galloway  V9,  Negle.  108 

I   lud  Fony  w.  StoEo,  188 
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7.  Where  a  fact  bM  been  eubrnttked  to  a  Jury,  on  a  rarie^  of  erldenoe,  the  Court  wfll  not 
grant  a  new  trial,  especially  where  there  has  been  a  new,  In  i^ectmenL  Leach  vf.  Ar- 
mitage,  IM 

8.  On  a  feigned  issue  to  tiy  the  rallditv  of  a  will,  the  Court  before  whom  it  la  tried,  but  not 
the  regisier,  has  the  power  to  award  a  new  triaL    Helster  oi.  Lynch,  108 

9.  The  Jarors  are  the  constitatlonal  Judges  of  the  credit  of  witnesses;  and  If  the  sanity  of 
testator  is  left  fairly  to  them,  the  Court  will  not  interfere  where  thty  have  discovered  do 
leaning.  ib. 

10.  Queere,  whether  a  plaintiff  may  pocket  his  dUtringtu^  and  whether  he  is  compellable  to 
pay  the  costs  of  the  term  before  the  action  Is  continued,  when  he  will  not  try  it.  Weleii'a 
lessee  «a  Uaker  etaL  171 

IL  The  l^ourt  will  not  oblige  the  plaintiff  in  such  ease  to  agree  to  the  taking  of  deposltioiM 
at  all  events.  ih. 

1^  Though  a  Jury  give  liberal  damages  in  assumpsit  for  servioes  performed,  yet,  if  they 
are  not  outrageous,  the  Court  will  not  order  a  new  trial.    Boberts  m.  Kidd's  ezeentofa. 


19.   Mistake  of  a  party,  or  his  counsel,  no  ground  for  a  new  trial.  Gorgerat  €talm.  K*Carty. 


14.  The  trial  of  a  cause  shall  not  be  postponed  for  the  non-attendanoe  of  a  witness,  vboea 
deposition  has  been  taken,  where  the  adverse  party  agrees  it  shall  be  read  In  evidence. 
Bond's  lessee  ot.  Hunter,    .  £84 

19.  Where  plaintiff  has  issued  his  dittringaa^  and  given  noUoe  of  triaL  the  defendant  la  not 
bound,  under  his  dutringat  by  prtmBo,  to  give  notice  of  trial.    Peeiet  se.  Hess,  808 

16.  A  new  trial  will  not  be  granted  where  a  brother-in-law  of  one  of  the  plalntlA  was  swovn 
on  the  Jury,  and  the  plaintiffs*  attorney  being  informed  of  it,  offered  to  waive  the  Inror, 

{>rovlded  the  defendant  would  oonsent  to  swear  another  in  his  room,  and  ge  on  witli  the 
rial ;  no  ii^astice  having  been  done  by  the  verdict    Spong  et  al.  m.  Lesher,  8M 

17.  It  Is  no  ground  for  a  new  trial  that  the  Judge  who  tried  the  cause  inclined  that  the  weigtit 
of  evidence  was  with  the  plaintiff,  and  the  Jury  found  a  verdict  for  the  defendant.  Camp- 
bell's lessee  ot.  Sproat,  SIT 

— — ^— ^— — — ^  And  M'lntire  vt.  Cunningham,  868 

18.  Where  the  matter  of  fact  has  been  left  to  the  decision  of  the  Jury,  the  Court  will  not 
grant  a  new  trial.    M'Causland's  lessee  ec.  MH^aunland  et  al.  878 

19.  Nor  where  a  Juror  has  betted  on  both  sides  of  the  caose,  unless  it  produoed  an  evldeol 
bias  on  his  mind.  ib. 

80.  Nor  where  some  of  the  Jurors  have  expressed  their  sentiments  on  the  opening  of  the 
cause.  lb. 


81.   The  proof  of  Jurors  eating  and  drinking  at  the  expense  of  the  party  for  whom  the 
diet  has  gone  must  be  clear  and  AiU,  and  must  establish  undue  management  or  criminal 
intention  In  the  party,  before  the  verdict  will  be  set  aside.  lb. 

TBOVEB. 

1.   In  trover,  plaintiff  must  prove  property  In  himself  in  the  thing  in  controversy.    Toner 
vt.  Neidig,  18 

TRUST,  USB. 

L   The  person  in  whose  name  a  warrant  or  location  is  taken  out  for  lands,  is  a  traatee  for 
him  who  entered  It  and  paid  the  moneys.    Cox's  lessee  vs.  Grant,  lii 


USAGE. 
(See  Custom^ 


VERDICT. 
(See  Juy.) 


WARRANT. 
(Bee  Lands.) 

WILL. 
(Sea  Adminiatrmtion,  As8ets»  D«flae.) 
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l-KOonstmotlon  of  wills  most  depend  on  the  intention  of  testator.  EnglefHedt  ts.  WoelpaH 

I.  Will  proved  before  the  register,  or  nnder  a  feigned  issue,  has  always  been  rnseiyed  as 
eTldence ;  bnt  such  probate  is  not  conclusive  OTldence  of  a  devise  of  land.  Walmsley*s 
leasee  ts.  Read,  87 

3.  Where  special  instructions  for  drawing  a  will  are  proved  by  two  witnesses,  and  a  will  is 
drawn  conformable  thereto  in  the  testator's  life-nme,  though  he  does  not  execute  the 
same,  it  is  a  good  will  in  writing,  under  the  act  of  assembly  of  1706.  ib. 

4.  The  words  "  goods  or  moveables,"  in  a  will,  may  include  bonds,  unless  there  is  something 
in  the  context  of  the  whole  will  to  restrain  the  construction.  Jackson  vs.  Rabinson,  ex- 
ecutor, 101 

6.  On  a  feigned  issue  to  try  the  validity  of  a  will,  the  Court  before  whom  it  is  tried,  and  not 
the  register,  has  the  power  to  award  a  new  trial.    Heister  vs.  I^ynch,  106 

6.  No  very  great  share  of  reason  is  necessary  to  validate  a  wilt.  ib. 

7.  Win  of  a  feme  covert,  in  pursuance  of  an  agreement  made  with  her  husband  before  mar* 
riage,  may  dispose  of  her  personal  estate,  bat  not  of  her  lands,  at  law.  Barnes's  lessee 
T8.  £[art,  221,  i28 

8.  Uusband,  before  marriage,  covenants  with  his  intended  wife  that  she  may  dispose  of  her 
lands  by  will ;  she  devisees  them  during  coverture;  this  shall  operate  as  a  good  appoint- 
ment, and  her  heir  at  law  shall  be  bound  without  any  legal  estate  being  vested  in 
trustees.  ib. 

9.  In  construing  a  will,  no  word  is  to  be  rejected  which  is  not  repugnant  to  the  general  in- 
tent.  (vrifllths*s  lessee  ra.  Woodward,  819 

10.  Courts  are  warranted  to  gdve  that  efteot  to  the  will  which  will  beet  answer  the  devisor's 
general  intention,  though  oy  so  doing  some  particular  intention  may  be  defeated.  £vans's 
lessee  vs.  Davis,  842 

II.  Wherever  a  testator  uses  proper  technical  expressions,  Courts  are  bound  to  say  he  un- 
derstood the  meaning  of  each,  and  they  cannot  substitute  one  for  the  other,  unless  by 
unavoidable  and  necessary  construction,  to  make  sense  of  the  will.  ib. 

18.  Testator  directs  lands  to  be  sold,  and  the  moneys  distributed,  but  appoints  no  one  to 
sell ;  a  sale  by  thw  surviving  executor  is  good.    Lloyd's  lessee  «•.  Taylof,  422 

18.  The  written  words  of  a  will  shall  not  be  tuppUed,  contradieUi,  or  meplamti  by  parol  evi- 
dence.   Torbert  vt.  Twining,  482 

14.    The  construction  of  a  will  must  be,  tx  viao&riXmM  mit.  ib. 


16.  Intention  of  testator  must  be  gathered  from  the  words  of  his  will,  taken  altogether. 
Lynn's  lessee  w.  Downes,  618 

WITNESS. 

1.  A  party  allowed  as  a  witness  to  prove  the  irregularity  of  a  Judgment,  the  service  of  a 
Stt^pcena,  or  the  inability  of  a  witness  to  attend.    i)oagla8's  lessee  vs.  Sanderson.       16 

2.  So,  to  prove  that  he  had  searched  for  the  subscribing  witness  to  a  deed ;  or  other  collater- 
al matter.  ib. 

3.  A  party  interested  will  be  admitted  a  witness  for  the  sake  of  trade  and  the  common  usage 
of  Duslness.    Miller  vs.  Hayman.  2S 

4.  So,  an  agent,  factor,  or  attorney,  bidding  for  another,  may  prove  his  own  power.       ib, 

6.  One  of  the  vendors  of  cattle,  who  is  equally  liable  to  both  parties  in  replevin,  allowed  to 
give  evidence.    Miller  vs.  Little.  26 

6.  A  release  to  a  person  otherwise  interested  will  make  him  a  competent  witness.  Lilly's 
lessee  rt.  KitsmiUer.  26 

7.  In  a  suit  against  an  inkeeper,  for  money  lost  in  his  house,  otMsre,  if  theplaintUf  may  not 
prove,  bynis  own  oath,  the  contents  of  a  bag  delivered  to  be  kept  for  him.  Sneider  vs. 
Gelss.  34 

8.  Objection  to  a  witness  where  the  matter  Is  doubtfhl  shall  be  reatrained  to  his  credit 
Comogg  vs.  Comogg's  executors.  84 

9.  A  witness  who  has  no  decided  interest  in  the  event  of  the  cause  shall  be  received,    ib. 
la    One  shall  not  be  a  witness  to  disaffirm  his  own  contract    Clyde  vs.  Clyde.  92 

11.  A  plaintiff  is  not  admitted  a  witness  to  substantiate  his  demand  to  a  Jury,  though  he 
should  be  an  executor,  or  an  agent  for  another,  and  should  offer  to  lodge  the  costs  in 
Court    Field  e<  o^.  OS.  Biddle.  134 

12.  In  a  suit  against  partners,  one  of  the  defendants,  though  willing,  cannot  prove  the 
partnership,  if  thereby  he  would  exonerate  himself  of  part  of  a  partnership  debt  Miller 
vs.  M*Clenachan  U  aL  144 

18.  A  guardian  who  has  signed  a  receipt  for  4000  continental  dollars  in  1780,  may,  under  a 
release  ttom.  his  ward.  Be  a  witness  te  prove  what  passed  at  and  immediately  before  the 
subscription  of  the  receipt.    Pleasants  vs.  Pemberton.  202 

14.  Vendor  of  lands,  allowed  as  a  witness,  under  a  release,  though  the  date  of  the  deed  was 
not  specified  therein.    Tod's  lessee  vs.  Ockerman.  296. 

16.  A  party  interested  allowed  as  a  witness  to  the  Court  to  inform  their  consciences  as  to 
a  oollateral  fact    Schuylkill  and  Susquehanna  navigation  vs.  IMffebagh  etoL  307 

16.  On  an  indictment  for  uttering  and  publishing  a  forged  deed,  knowing  the  same  to  be 
forged,  the  party  injured  is  a  competent  witness.    Respublica  vs.  Wright  401 

17.  Where  a  corporation  are  partie8,or  immediately  interested  in  the  question,  a  member  of 
it  cannot  be  a  Juror  or  witness.    Respublica  vs.  Richards.  480 

18.  Release  to  a  baron  and  feme,  to  enable  her  to  give  testimony  in  the  absence  of  baron,  ia 
good.    Bioren's  lessee  «t.  Keep.  679 
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1.  Or  construed  and  to  eitetoate  testator^B  intention.  Englefried  w.  Woelptirt  9t  ol.       41 

2.  **LetnlrepreaentatiTes*'  are  eqnirocal  in  themoelyea,  and  may  be  vefermble  either  to 
**  heira.  executors,  or  adminiatrmtora,**  according  to  the  subject  matter.  I>iiiicMi*e  leasee 
▼a.  Walker.  S90 

S.  The  word  ''ezclnsife**  oonstmed  **  over  mnd  abore,*^  to  effiectuste  tbe  plain  intention  of 
the  Jury.    WaUcer  ts.  Uibba.  SSS 

C  Courta  of  Juatioe  will  tcanspose  the  elaoses  of  a  will,  and  oonstrae  or  to  be  amd,  and  and  to 
be  or,  only  in  nuch  cases  whore  It  is  absolutely  necessary  so  to  do,  to  support  the  erideni 
meaning  of  the  testator.   Orifflth's  lessee  ?s.  Woodwsrd  §t  al.  319 


( 


^  I 


rj 


^ 


I 


3  L105  0L3  57i  LQl 


